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PREFACE. 


I5  presenting  this  edition  of  the  Annotated  Penal  Code  of 
California  to  the  puhlic  the  authors  have  little  to  say  which 
was  left  unsaid  in  the  prefeces  to  the  Annotated  Civil  and  Polit- 
ical Codes.  We  have  endeavored  to  make  this  a  useful  book 
to  the  profession — prosecuting  or  defending — as  well  as  to  the 
Courts  and  officers  of  the  law.  As  all  enactments  are  to  be 
found  in  this  Code  which  prescribe  punishments  for  violations 
of  the  laws  contained  in  the  other  Codes,  frequent  references 
are  made  to  them,  especially  the  Political.  Heretofore  it  was 
the  practice  of  the  legislative  department  to  declare  a  public 
or  private  right,  and  in  the  same  Act  to  affix  a  penalty  for  its 
riolation— and  so  invariably  with  the  declaration  of  wrongs. 
Under  the  system  here  adopted  all  the  penal  clauses  of  the  law 
are  congregated  together,  under  appropriate  headings,  in  the 
Penal  Code,  whilst  the  laws  creating  or  recognizing  "rights" 
are  to  be  found  in  the  Political  or  Civil  Code,  and  sometimes 
in  the  Code  of  Civil  Procedure;,  so,  too,  is  it  in  occasional 
instances  with  the  declaration  or  description  of  wrongs  or  inju- 
ries which  are  punishable  criminally.  It  is  to  be  hoped  that 
this  system  and  classification  may  never  be  departed  from.  In 
justice  to  the  work  We  make  an  extract  from  the  report  of  the 
Advisory  Committee: 

"The  Advisory  Committee  on  the  Revision  of  the  Laws  have 
the  honor  to  submit  to  you,  and  through  you  to  the  Legislature, 
Uieir  report  upon  the  Penal  Code. 

"They  have  made  a  careful  and  critical  examination  of  the 
Penal  Code  prepared  by  the  Revision  Commission.  In  doing 
80  they  have  compared  it,  section  by  section,  with  our  existing 
bwBy  and  also  with  the  Criminal  Codes  of  some  of  the  most 
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populous  States.  In  the  performance  of  this  labor  they  have 
constantly  consulted  with  the  Commissioners  and  suggested  such 
amendments  as  they  deemed  advisable. 

"The  Act  of  April  fourth,  eighteen  hundred  and  seventy,  pro- 
viding for  a  Commission  for  the  Revision  of  the  Laws,  requires 
the  Commissioners  to  *  correct  verbal  errors  and  omissions,  and 
to  suggest  such  improvements  as  will  introduce  precision  and 
clearness  into  the  wording  of  the  statutes,'  and  *to  recommend 
all  sUch  enactments  as  shall,  in  the  judgment  of  the  Commis- 
sion, be  necessary  to  supply  the  defects  of,  and  give  complete- 
ness to,  the  existing  legislation  of  the  State.' 

"In  the  preparation  of  the  Penal  Code,  the  Commissioners 
have  strictly  followed  tl^e  direction  of  the  law.  While  many 
sections  of  existing  laws  have  been  redrawn  to  correct  verbal 
errors  and  to  give  them  precision  and  clearness,  their  spirit  and 
substance  have,  in  all  cases,  been  preserved.  In  a  few  instances 
terms  of  imprisonment  have  been  changed,  but  such  changes 
are  confined  to  cases  where  there  was  an  inequality  in  the 
pei'iod  of  punishment  between  crimes  of  a  higher  and  lower 
grade.  Many  new  sections  have  been  introduced,  but  these 
were  necessary  to  *  supply  the  defects  of  and  give  completeness 
to  the  existing  legislation  of  the  State.' 

"  We  believe  that  the  bill  for  an  Act  to  establish  a  Penal  Code, 
as  now  prepared  by  the  Commissioners,  should  be  enacted  into 
a  law.  No  inconvenience  can  arise  from  its  adoption,  as  full 
provision  has  been  made  for  the  punishment  of  offenses  com- 
mitted before  it  takes  effect. 

"Our  thanks  are  due  to  the  Commissioners  for  the  courtesy 
they  have  extended  to  us,  and  for  the  readiness  they  have  at  all 
times  manifested  to  aid  us  in  our  investigations.  In  the  prepa- 
ration of  this  Code  they  have  eanied  and  deserve  the  thanks  of 
the  legal  profession  and  of  the  State." 

We  also  call  attention  to  the  report  (  f  the  Legislative  Com- 
mittee, which  concludes  as  "follows: 

"That  it  is  exceedingly  desirable  tc  have  a  complete  and 
harmonious  system  of  laws  which  can  e  isily  be  understood  by 
all  the  citizens  of  the  State,  no  one  wil  deny.    Tour  commit- 
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tee  believe  that  this  has  been  accomplished  so  fer  as  the  same 
is  practicable,  and  therefore  have  reported  the  bill  for  an  Act 
to  establish  a  Penal  Code  to  the  Senate,  and  recommend  to  the 
Legislature  that  it  pass.  The  States  of  Kansas,  Louisiana,  Mary- 
land, Massachustts,  Minnesota,  Missouri,.  New  Hampshire,  and 
Xew  Jersey,  have  already  adopted  a  system  of  revised  laws  or 
codes.  The  States  of  Florida,  Georgia,  Illinois,  Iowa,  Michigan, 
Mississippi,  New  York,  North  Carolina,  Pennsylvania,  Ehode 
Island,  South  Carolina,  Tennessee,  West  Virginia,  and  Wiscon- 
sin at  the  present  time  have  employed  skilled  lawyers  to  revise 
or  codify  their  laws.  The  necessity  that  exists  for  the  perform- 
ance of  this  work  has  been  appreciated  everywhere,  and  Cali- 
fornia should  be,  as  it  ever  has  been  heretofore,  among  the  first 
to  take  any  step  that  tends  toward  improvement. 

"  Your  committee  believe  that  the  system  of  law  as  embod- 
ied in  the  Penal  Code  prepared  by  the  Revision  Commission  is 
more  perfect  than  that  prepared  by  any  other  State,  and  it  would 
be  well  for  the  honor  of  California  if  by  the  action  of  the  pres- 
ent Legislature  it  should  adopt  this  great  work,  thus  setting  an 
example  which  will  be  speedily  followed  by  all  her  sister  States, 
adding  new  laurels  to  the  feme  which  she  has  already  so  justly 
acquired,  and  at  once  becoming,  as  has  been  remarked,  not  only 
a  lawgiver  to  the  thousands  within  her  borders,  but  to  the  mill- 
ions who  are  to  succeed  them,  and  by  the  force  of  her  example 
to  not  only  the  vast  population  of  the  whole  Pacific  Coast,  but 
to  the  millions  of  citizens  of  other  States,  who  will  soon  follow 
in  her  footsteps.  Then,  when  the  laws  of  all  the  States  in  this 
great  Federation  are  harmonious  and  in  sympathy  with  each 
other,  California,  having  made  the  first  advance  toward  this 
high  aim,  will  be  entitled  to  the  first  post  of  honor  and  to  the 
gratitude  of  the  whole  country." 

The  language  of  these  two  reports  cannot  be  mistaken;  they 

fevof  the  system  which  these  Codes  present.    Their  feir  trial  is 

solicited. 

CREED  HAYMOND, 

JOHN  C.  BURCH. 
Sacramjbnto  City,  October  10th,  1872. 
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TTie   People  of  the  State  of  CaUfornia;^94presented  in 
Senate  and  Assembly^  do  enact  as  follows: 

TITLE  OF  THE  ACT. 
1 .     This  Act  shall  be  known  as  The  Penal  Code  of  Titio  and  ^ 

Divisions  of 

Cai-ifoenia,  and  is  divided  into  Three  Parts,  as  follows:  this  Act. 

I.— OF  CRIMES  AND  PUNISHMENTS. 
n.— OF  CRIMINAL  PROCEDURE. 
Ill-— OF  THE  STATE  PRISON  AND  COUNTY  JAILS. 


t- 


THE  PEITAL   CODE 


OY 


CALIFORNIA. 
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\  ,U3;  BTu^ishm'^irtjj,  how  determined. 

14*.  Wifo^s.^'-'thUKnony  iti'ly.be  read  ap:ainsthim  on  prosecu- 
tion for  perjfirj''  "  {    '    •      ;  ;  *:  ;  •, 
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Penal  Code. 


Wben  this 
Act  takee. 
effect. 


Not 
retroaotive. 


Section  23.  Certain  statutes  specified  as  continuing  in  force. 
24.  This  Act,  how  cited. 

2.  This  Code  takes  effect  at  twelve  o'clock,  noon, 
on  the  first  day  of  January,  eighteen  hundred  and 
seventy-three. 

• 

3.  No  part  of  it  is  retroactive,  unless  expressly  so 
declared. 

Note. — Von  Schmidt  vs.  Huntington,  1  Cal.,  p.  55; 
Thorne  vs.  San  Francisco,  4  Cal.,  p.  127;  Gates  vs. 
Salmon,  28  Cal.,  p.  320;  Bensley  vs.  Ellis,  39  Cal.,  p. 
309;  Prince  vs.  United  States,  2  Gall.,  p.  204;  United 
States  vs.  Hcth,  3  Cranch,  p.  399;  Harvey  vs.  Tyler, 
2  Wall.,  p.  328;  Holden  vs.  James,  11  Mass.,  p.  396; 
Lewis  vs.  Webb,  3  Greenl.,  p.  326;  Dash  vs.  Van 
Kleek,  7  John.,  p.  474;  Lewis  vs.  Bracken  ridge,  1 
Black.,  p.  220;  Smithes  Commentaries,  Sec.  533. 


Construe 
tion  of  the 


/fy^ 


4.     The  rule  of  the  common  law,  that  penal  statutes 

Penal  Code  ^^^  ^  y^^  strictly  coustrucd,  has  no  application  to  this 

^'^^^l^^t^Jode.     All  its  provisions  are  to  be  construed  according 

to  the  fair  import  of  their  terms,  with  a  view  to  effect 

its  objects  and  to  promote  justice. 

NoTK. — It  is  a  rule  of  law  that  penal  statutes  are 
to  be  strictly  construed. — 1  Bl.  Com.,  p.  88;  1  Kent's 
Com.,  p.  467.  Thus  a  statute,  enacting  that  a  person 
convicted  of  stealing  horses  should  not  have  the  benefit 
of  clergy,  was  held  not  to  extend  to  a  person  who  stole 
but  one  horse, — 1  Bl.  Com.,  p.  88.  And  a  statute 
which  made  the  stealing  of  sheep  or  other  cattle  a 
felony  without  the  benefit  of  clergy,  was  held  to  extend 
to  nothing  but  sheep  stealing,  the  words,"**  or  other 
cattle,"  being  looked  upon,  us  much  too  loose  te  create  a 
capital  offense-r^Jdr-  Howev^isotJiid  maybe  the  argu- 
ment^  in  fa^orof^thi?  lule,  when  applied  to  ordinary 
J  -  -"':  ;  ".  Ai*.U  of  ^h&^egfslature,  it  is  apparent  that  it  would  be 
Improper  to  apply  it  in  all  its  severity  to  a  system  of 
laws  intended,  in  a  great  npasure,  to  take  the  place  of 


V        -     " 


the  common  law,  and  ha 
object,  the  furtherance  of 
technical  strictness.    The 
ought  to  be  construed  in 
like  force  and  effect,  as  the 
pies  enunciated  resting  in 


ng  in  view,  as  its  leading 
justice  and  a  disregard  of 
>ro visions  of  such  a  system 
he  same  manner,  and  with 
'  would  be  were  the  princi- 
the  unwritten  law,  and  it 


was  to  this  end  that  a  8e<  tion  of  similar  import  hmB 


al  Btatuteg  should  receive' 
horn  a  penalty  was  to  be 


4.    The  rule  of  the  Common  Law,  that  po 

strict  construction  in  favor  of  him  upon 
inflicted,  has  been  abrogated  by  the  Code,  wllch  has  constituted  itself, 
in  this  respect,  its  own  interpreter.     Ex  park  Gutierrez,  45  Cal.  429. 
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been  made  part  of  each  of  the  Codes. — See  Civil  Code, 
Sec.  4;  Political  Code,  Sec.  4;  Code  of  Civil  Pro- 
cedure, Sec.  4. 

5.     The  provdsioDs  of  this  Code,  so  far  as  they  are  Provisions 

,  similar  to 

suDstautiallj  the  same  as  existins:  statutes,  must  be  Minting 

^  o  '  lair«,  how 

construed  as  continuations  thereof,  and  not  as  new  «>*»»tra©d. 
enactments. 

Note.— Rev.  Laws  of  Mass.,  1858,  Chap.  182,  Sec. 
9.  The  Political  Code  (Sec.  18)  contains  a  ji^eneral  pro- 
vision that  the  repeal  of  existing  statutes  shall  not 
revive  any  law  heretofore  repealed  or  suspended,  nor 
any  office  heretofore  abolished,  and  therefore  such  a 
provision  has  not  been  incorporated  herein. 

I     6.    yo  act  or  omission,  commenced  after  twelve  Effector 

I  "'-  Codo  upon 

1  o'clock  noon  of  the  day  on  which  this  Code  takes  effect  pg?t 

,  a^  a  law,  is  criminal  or  punishable,  except jis  pres^j^bed    ^^^i£4. 


or  authoiizedhy  this  Code,  or  by  some  of  the  statutes 
which  it  specifies  as  continuing  in  force  and  a«  not  '^XcSi^  ^fi 
aftected  bv  its  provisions,  or  by  some  ordinance,  munici-  m^  t^r^y*'^'^^  ^Uh* 
pal,  county,  or  township  regulation,  passed  or  adopted,  ^^^V^^^^^  **^ 
under  such  statutes  and  in  force  when  this  Code  takesx.  t^lTy^!^ 


eflfect.  Any  act  or  omission  commenced  prior  to  that 
time  may  be  inquired  of,  prosecuted,  and  punished  in 
the  same  manner  as  if  this  Code  had  not  been  passed. 

• 

Note.— Abolition  or  Common  Law  Offenses. — 
Sec.  143  of  the  Crimes  and  Punishment  Act  of  eigh- 
teen hundred  and  fifty  (Stats.  1850,  p.  229),  as  amended 
March  •  thirty-first,  eighteen  hundred  and' sixty-six 
(Stats.  1866,  p.  468),  among  other  things  declares  that 
"  every  act  or  oifense  not  defined  by  statute  which  is  a 
misdemeanor  at  common  law,  is  a  misdemeanor  in  this 
State."  This  amendment  added  to  the  confusion 
already  existing  in  our  criminal  laws,  so  that  at  the 
time  of  the  adoption  of  this  Code  an  examination  of 
more  than  six  thousand  statutes,  and  the  whole  body  of 
the  common  law,  was  necessary  before  it  could  be 
determined  what  acta  or  omissions  were  penal.  Every 
one  is  presumed  to  know  the  law;  yet,  under  the  sys- 
tem then  existing  in  this  State,  such  knowledge  was  as 
unattainable  by  the  masses  as  it  would  have  been  were 
the  laws  "written  in  small  character  upon  high  pil- 
lars." It  may  well  be  doubted  whether  a  State  has  the 
moral  right  to  hold  the  citizen  responsible  for  an  act  or 
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omission,  not  evil  within  itself,  which  act  or  oniis.cion 
it  is  impossible  for  the  citizen  to  know  is  prohibited 
by  law.  At  least,  it  is  cl«arly  the  duty  of  the  State 
to  ffive  to  every  citizen  ready  means  by  which  a  knowl- 
edfje  of  the  penal  laws  may  be  attained.  To  this 
end,  under  the  Title  of  **  Crimes  and  Punishments," 
has  been  brought  every  act  or  omission  made  punish- 
able. The  difficulties  encountered  may  be  illut-trated 
by  the  followinpr  instances:  The  revenue  laws  con- 
tain more  than  filly  penal  clauses;  the  election  laws 
more  than  thirty;  the  coi-poration  laws  more  than 
twenty;  and  at  least  seven  out  of  ten  of  the  general 
Acts  contain  provisiions  of  a  penal  character.  Through 
all  these  various  Acts  the  Commissioners  extended 
their  examination,  drew  from  them  their  penal  clauses 
and  inserted  them— prunod  of  redundant  and  contra- 
dictory mattei' — in  the  Ponal  Code7under  appropriate 
subdivisions. 

Effjsct  of  the  Code  upon  Anterior  Offenses.— 
In  80  far  as  this  Code  declares  act«  criminal  which 
heretofore  have  not  been  so  regarded,  or  increases  the 
severity,  or  changes  the  kind  of  punislioMnt  inflicted . 
for  a  crime  defined  bj^  our  former  laws,  the  familiar 
provision  of  the  Federal  Constitution  prohibiting  ex 
po>t  facto  laws,  forbids  that  it  be  made  applicable  to 
acts  committed  before  it  takes  effect. — U.  S.  Const, 
Art.  1,  Sec.  10,  Subd.  1;  Calder  vs.  Bull,  3  Dall.,  p. 
5186;  Fletcher  vs.  Peck,  6  Cr.,  pp.  87,  lo8.    In  so  far  as 
it  dimiytishes  the  severity  of  the  punishment  by  pre- 
scribing a  less  amount  or  duration  of  i)enalty  of  tne 
same  kind  with  that  inflicted  under  the  former  law, 
there  nx^y  be  no  constitutional  reason  to  prevent  its 
being  made  applicable  to  all  offenses,  irre?--pective  of 
the  date  of  commission. — Hartung  vs.  People,  22  N. 
Y.,  p.  9o;  Commonwealth  vs.  Mott,  21  Pick.,  p.  492; 
Keene  vs.  State,  3  Chandl.,  p.  109.  •  Ameliorations  of 
punishment  introduced  by  statute  are  often  expressly 
extended  to  prior  offt^nses.    Ko  natural  i  ight, '  vises, 
however,  in  behalf  of  an  offunder  to  claim  the  benefit 
of  a  subsequent  statute  mitigating   the    penalty  for 
offenses  like  his  own,  thc|igh  clemency  readily  awards 

nd  simplicity  in  the  adminis- 
lould  control  upon  this  point, 
of  opinion  that  any  attempt 
such  mitigations  of  punish- 
the  Code,  applicable  to  ante- 
ted  to  raise  nice  and  embar- 
ethor  a  given  modification  i« 


it  to  him.     Convenience 
tration  of  penal  justice  s 
The  Commissioners  ^er( 
by  general  words  to  rend 
ment  as  are  introduced  b^ 

• 

cedent  offenses,  is  calcul 
rasping  questions  as  to  w 
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a  mitigation  or  nf^^j  They  ^erve  tlw^  it  haj  teen 
held  that  the  judtcmry  cannot  d%ft|tnin»  ^dHtt|  a 
provision  thftt  no  person  convictoj%|  a  caplt^jQBpe 
shall  be  executed  nintil  after  a  y<?ar%  confinijin^nt,  nor 
then  except  upon  special  wanant  from  the  Governor— 
^   is  or  is  not  less  severe  than  a  former  law  imposing  abso- 
lutely the  punishment  of  death.—Hartung  vs.  People, 
22  N.  Y.,  pp.  95, 106.    Also,  that  a  substitution  of  im- 
prisonment, not  exceeding  seven  years,  for  whipping, 
has  been  held  not  an  increase  of  punishment.— Strong 
vs.  State,  1  Blackf.,  p.  193;  Berber  vs.  State,  7  Tex., 
p.  69.     They,  therefore,  recommendfed  that,  as  it  is 
necessary  to  retain  the  former  system  of  prohibitions 
and  penalties  to  a  great  extent,  as  respects  act«<  already 
committed,  it  be  retained  complete,  and  applied  to  al 
acts  committed  before  the  hour  at  which  this  Code 
takes  effect.    If  a  criminal  statute  is  changed  between 
the  time  of  the  comrais'^ion  of  an  offense  and  convic- 
tion, but  contains  a  saving  clause  to  the  effect  that  the 
change  shall  not  apply  to  the  trial  of  offenses  com- 
mitted prior  to  such  change,  the  punishment  is  regu- 
lated by  the  old  law.— People  vs.  Gill,  7  Cal.,  p.  356. 

7.    Words  used  in  this  Code  in  the  present  tense  in-  coruin 
elude  the  future  as  well  as  the  present;  words  used  in  dofiSedin 
the  masculine  gender  include  the  feminine  and  neuter;  in  whioh 
the  singular  number  includes  the  plural,  and  the  plural  aswi  in  thii 
the  singular;  the  word  person  includes  a  corporation  as 
well  as  a  natural  person;    writing  includes  printing; 
oath  includes   affirmation  or    declaration;  and    every 
mode  of  oral  statement  under  oath  or  affirmation  is  em- 
hraced  by  the  term  "testify,"  and  every  written  one  in 
the  term  **  depose;"  signature  or  subscription  includes 
mark,  when  the  person  cannot  write,  his  name  being 
written  near  it,  and  witnessed  by  a  person  who  writes 
his  own  name  as  a  witness.     The  following  words,  also^  [ 
have  in  this  Code  the  signification  attached  to  them  in 
this  section,  unless  otherwise  apparent  from  the  con- 
text: 

1.  The  word  '*  willfully,"  when  applied  to  the  intent 
with  which  an  act  is  done  or  omitted,  implies  simply  a 
purpose  or  willingness  to  commit  the  act,  or  make  the 
omission  referred  to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any  ad-^ 
vantage; 

2.  Thp  words  ''neglect,"  "negligence,"  "negligent," 
and  "negligently,"  import  a  want  of  such  attention  to 
the  nature  or  probable  consequences  of  the  act  or  omis- 
sion as  a  prudent  man  ordinarily  bestows  in  acting  in 
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Smme.  3.^    The  word  *'  corruptly  "  imports  a  wrongful  design 

to  acquire  or  cause  some  pecuniary  or  other  advantage' 
to  the  person  guilty  of  the  act  or  omission  referred   to, 
or  to  some  other  person; 

4.  The  words  **  malice"  and  "  maliciously  "  import 
a  wish  to  vex,  annoy,  or  injure  another  person,  or  an 
intent  to  do  a  wrongful  act,  established  either  by  proof 

•  or  presumption  of  law; 

5.  The  word  ** knowingly"  imports  only  a  kno-wl- 
edge  that  the  facts  exist  which  bring  the  act  or  omission 
within  the  provisions  of  this  Code.  It  does  not  require 
any  knowledge  of  the  unlawfulness  of  such  act  or  omis- 
sion; 

6.  The  word  "bribe"  signifies  anything  of  value  or 
advantage,  present  or  prospective,  or  any  promise  or 
undertaking  to  give  any,  asked,  given,  or  accepted,  with 
a  corrupt  intent  to  influence,  unlawfully,  the  person  to 
whom  it  is  given,  in  his  action,  vote,  or  opinion,  in  any 
public  or  official  capacity; 

7.  The  word  **  vessel,"  when  used  with  reference  to 
shipping,  includes  ships  of  all  kinds,  steamboats,  canals, 
boats,  barges,  and  every  structure  adapted  to  be  navi-  ^ 
gated  from  place  to  place  for  the  transportation  of  jner- 
chandise  or  persons; 

8.  The  words  ** peace  officer"  signify  any  one  of  the  ; 

Officers  mentioned  in  section  eight  hundred  and  sevon^* 
Aeen  of  this  Code;  I 

*  9.  The  word  ** magistrate"  signifies  any  one  of  tlier 
officers  mentioned  in  section  eight  hundred  and  eight  of  * 
this  Code; 

10.  The  word  ''property''  includes  both  real  and  I 
personal  property; 

11.  The  words  *'  real  property"  are  coextensive  with  > 
lauds,  tenements,  and  hereditaJeuts;  , 

12.  The  words  ** personal  prlperty  "  include  money, 
goods,  chattels,  things  in  acl  on,  and  evidences  of 
debt. 

13.  The  word  "month"  m<  ans  a  calendar  month, ^ 
unless  otherwise  expressed;  i-. 

14.  The  word  **  will"  includ  s  codicils;  :8 

15.  The  word  "writ"  signi  es  an  order  or  precept 


in  writing,  issued  in  the  name 
Court  or  judicial  officer,  and  th( 


or  summons  issued  in  the  cou  "se  of  judicial  proceed- 
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of  the  people,  or  of  a 
word  "  process  "  a  writ 
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16.  Words  and  phrases  must  be  construed  according  Same, 
to  the  context  and  the  approved  usage  of  the  language; 
bat  technical  words  and  phrases,  and  such  others  as 
may  have  acquired  a  peculiar  and  appropriate  meaning 
in  law,  must  be  construed  according  to  such  peculiar 
and  appropriate  meaning; 

17.  Words  giving  a  joint  authority  to  three  or  more 
pablic  officers  or  other  persons,  are  construed  as  giving 
such  authority  to  a  majority  of  them,  unless  it  be  other- 
wise expressed  in  the  act  giving  the  authority; 

18.  When  the  seal  of  a  Court  or  public  officer  is  re- 
quired by  law  to  be  affixed  to  any  paper,  the  word 
'*seal''  includes  an  impression  of  such  seal  upon  the 
paper  alone,  or  upon  any  substance  attached  to  the 
paper  capable  of  receiving  a  visible  impression.  The 
seal  of  a  private  person  may  be  made  in  like  manner, 
or  by  the  scroll  of  a  pen,  or  by  writing  the  word  *  *  seal " 
acgunst  his  name ;  _  _^ 

19.  The  word  "State,"  when  applied  to  the  differ- 
ent parts  of  the  United  States,  includes  the  District  of 
Columbia  and  the  Territories,  and  the  words  **  United 
States  "  may  include  the  District  and  Territories. 

.  The  word  "  S<»te,"  when  applied  to  the  different 
paffc  of  the  United  States,  includes  the  District  of 
Coluinbia  and  the  Territories,  and  the  words  "United 
States  '^ft^-y  include  the  District  and  Territories. 

19.  Wh^lathe  term  "  person  "  is  used  in  this  Code 
to  designate  t^^^mrty  whose  property  may  be  the  sub- 
ject of  any  oftensBlkit  includes  this  State,  any  other 

Ktate,  government,  o^country  which  may  lawfully 
own  any  property  withii^Uiis  State,  and  all  public  and 
private  corporations  or  jomfc^grssociations,  as  well  as 
individuals. 

20.  Tlie  word  "person"  include^^dies  politic  and 
corporate. 

21.  The  singular  number  includes  the^nJljral,  and 
}jm  plural  the  singular. 
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eufiictentr 


Civil 

rcmodies 

preserved. 


22.  Words  used  in  the  masculine  gender  compre- 
hend, as  well,  the  feminine  and  neuter. 

23.  "Words  used  in  the  present  tense  include  the 
future,  but  exclude  the  past. 

24.  The  word  "will  '*  includes  codicils. 

25.  Words  and  phrases  must  be  construed  according 
to  the  context  and  the  approved  usage  of  the  language; 
but  technical  words  and  phrases,  and  such  others  as 
may  have  acquired  a  peculiar  and  appropriate  mean- 
ing in  law,  must  be  construed  according  to  such  pecu- 
liar and  appropriate  meaning. 

26.  Words  giving  a  joint  authority  to  three  or  more 
public  officers  or  other  persons,  are  consti'ued  as  giving 
such  authority  to  a  majority  of  them,  unless  it  be 
othenvise  expressed  in  the  act  giving  the  authority. 

Note. — Taken  pnrtly  from  Rev.  Laws  of  Mafc, 
1858,  Chap.  3,  Sec.  7;  Rev.  Laws  of  Iowa,  1860.  Chap, 
3,  Sec.  29;  N.  Y.  P.  C,  Sees.  762  to  781,  inclusive. 

8,  Whenever,  by  any  of  the  provisions  ct.  thia 
Code,  an  intent  to  defraud  is  required  in  order  to*  con- 
stitute any  6ffense,  it  is  sufficient  if  an  intent  aj 
to  defraud  any  person,  association,  or  body  polit^por 
corporate,  whatever. 

9.  The  omission  to  specify  or  affirm  inj/Ris  Code 
any  liability  to  damages,  penalty,  forfcituj^  or  other 
remedy  imposed  by  law  and  allowed^/oe  recovered 
or  enforced  in  any  civil  action  oi]^|^Rceeding,  for  any 
act  or  omission  declared  puuislj^le  herein,  does  not 
aftect  any  right  to  recover  oj^iforce  the  same. 


proceed-  IQ.     The  omission  tQfm>ec 

IDgS  to  J^        *- 
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or  any  proceeding  authorized  by  law  to  carry  into 
effect  such  impeachment,  removal,  deposition,  or  sus- 
[leosion. 

11.  This  Code  does  not  affect  any  power  conferred  Authority 

•^    ^  ofCourt*- 

bj  law   upon   any  Court   Martial,  or  other  military  ™|JJ,y^^,^ 
authority  or  officei*,  to  impose  or  inflict  punishment 
upon  offenders;  nor  any  power  conferred  by  law  upon  courtiof 
any  public    body,  tribunal,  or   officer,  to   impose  or  JJfntemSL 
inflict  punishment  for  a  contempt. 

12.  The  several  sections  of  this  Code  which  declare  Of  aoctioM 

declannc 

certain  crimes  to  be  punishable  as  therein  mentioned,  J^^ghabie 

devolve  a  duty  upon  the  Court  authorized  to  pass  putyj^f 

sen^jBnce,  to   determine  and  impose  the  pmiishment  ^"'^ 
preijcribed. 

13.  Whenever  in  this  Code  the  punishment  for  a  Punish- 

'-  inents,  how 

crime  is  left  undetermined  between  certain  limits,  the  detormined 
panishment  to  be  inflicted  in  a  particular  case  must 
be  determined  by  the  Court  authorized  to  pass  sen- 
.  tence,  within  such  limits  as  may  be  prescribed  by  this 
Code. 


i    14.    The  various  sections  of  this  Code  which  declare  wuwm' 

teMtirnony 

that  evidence   obtained  upon  the   examination  of  a  JJJJ**® 
person  as  a  witness  cannot  be  received  against  him  in  Sfmon' 
any  criminal   proceeding,  do  not  forbid  such  evidence  Fo^peSuiy! 
being  proved  against  such  person  upon  any  proceed- 
iiigi3  founded   upon  a  charge  of  perjury  committed  in 
nich  examination. 

15.    A  crime  or  public  offense  is  an  act  committed  "Crime»» 
or  omitted  in  violation  of  a  law  forbiddins:  or  command-  "j>"biio 

-  ^  offense " 

Ing  it,  and   to   which   is   annexed,  upon   conviction,  ^^^^ 
either  of  the  following  punishments: 

1.  Death; 

2.  Imprisonment; 

3.  Fine; 
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4.  Removal  from  office;  or, 

6.  DisqualiUcation  to  hold  and  enjoy  any  office  of 
honor,  trust,  or  profit  in  this  State. 

Note.— The  use  of  the  terms,  "  crime,"  **  felony," 
"misdemeanor,'*  and  ** offense,'*  is  far  from  uniform 
oven  amonfi^  legal  writers.  "A  crime,  or  misde- 
meanor," says  Blackstone,  "is  an  act  committed  or 
omitted  in  violation  of  a  public  law,  either  forbidding 
or  commanding?  it."  "  Crimes  and  misdemeanors, 
properly  speaking,  are  synonymous  terms;  though  in 
common  usage,  the  word  *  crime'  is  made  to  denote 
such  offenses  as  are  of  a  deeper  and  more  atrocjoua 
dye."  **  Misdemeanor,"  says  Christian,  "is  generally 
used  in  contradiction  to  felony;  and  misdemeanors 
comprehend  all  indictable  offenses,  which  do  not  amount 
to  felony." — Note  to  4  Bl.  Com.,  p.  5.  "Misde- 
meanor," says  Chitty,  "  means  every  offense  inferiorto 
felony,  but  punishable  by  indictment,  or  by  particular 
prescribed  proceedings.  The  term  *  offense '  is  usually 
understood  to  be  a  crime  7iot  indictable,  but  punishable 
ifummaiili/,  or  by  the  forfeiture  of  a  penalty. ^^ — 1  Gen. 
Pr.,  p.  14.  "  A  crime,"  Fays  Bell,  "  may  be  defined  to 
be  any  act  done  in  violation  of  those  duties  which  an 
individual  owes  to  the  community,  and  for  a  breach  of 
which  the  law  has  provided  that  the  offender  shall 
make  satisfaction  to  the  public." — Diet.  L.  of.  Scot., 
Tit.  Crime.  Bishop  defines  crimes  as  "  those  wrongs 
which  the  Government  notices  as  injurious  to  the  public, 
and  punishes  in  what  is  called  a  criminal  proceeding, 
in  its  own  name." — 1  Cr.  L.,  Sec.  43.  "Tlie  word 
crime,"  says  Chief  Justice  Savage,  of  New  Yorkt 
speaking  of  the  clause  in    the  Federal  Constitution 

which  provides  for  the  extradition  of  persons  charged 

• 

with  <rea^on,/c;ony,  or  other  crime,  "  is  synonymous 
with  misdemeanor,  and  includes  every  offense  below 
felony  punishable  by  indictment  as  an  offense  against 
the  public."— Matter  of  Clark,  9  Wend.,  pp.  212,  222. 
"  The  term  misdemeanor,^^  says  the  same  Judge,  in 
another  case,  "  is  used  in  contradistinction  to  feUmy, 
and  comprehends  all  ii dicta ble  offenses  which  do  not 

on  vs.   People,   12  Wend.,  p. 


amount  to  felony." — I 
314.  The  definition  o 
usage  which  has  growi 
"  crime  "  and  "  offense 
and  confining  "  felony ' 
the  classes  into  which 


the  section  is  based  upon  the 
up  in  this  State  of  employing 
'  in  the  extensive  signification, 
and  "misdemeanor"  to  denote 
crimes  are  divided,  and  is  ia 
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substantial  accord  with  the  definition  given  by  Mr.  Liv- 
ingston.—Crim.  Code,  Art.  75.J 

16.    Crimea  are  divided  into:  crimes, 

1.  Felonies;  and,  divided. 

2«  Misdemeanors. 


17.  A  felony  is  a  crime  which  is  punishable  with 

death  or  by  imprisonment  in  the  State  Prison.     EveryPeiony  and 
other  crime  is  a  misdemeanor.     When  a  crime  punish-pwinOT 
able  by  imprisonment  in  the  State  Prison  is  also  pun- 
ishable by  fine  or  imprisonment  in  a  county  ]aiI7inTEe  ' 
discretion  of  the  Court,  it  shall  be  deemed  a  misde- 
meanor for  all  purposes  after  a  judgment  imposing  a 
punishment    other   than    imprisonment    in   the   State 
Prison.     (Approved  March  7th,  1874.     Sixty  days,) 

-^  Chitty's  Practice,  p.  14;  1  Hnwk.  P.  C,  p.  37;  5  Wheat., 
p.  159.  '*  Smaller  faults,  and  omissions  of  less  conse- 
quence, are  comprised  under  the  gentler  names  of  mis- 
demeanors only." — i  Bl.  Com.,  p.  5;  see  note  to  Sec. 
16. 

18.  Except  in  cases  where  a  different  punishment  Punish- 

*  ment  of 

IS  prescribed  by  thia  Code,  every  offense  declared  to  f«Jpny. 

*  -^  'J  when  not 

be  a  felony  is  punishable  by  imprisonment  in  the  State  Jr^nbcd. 
Prison,  not  exceeding  five  years. 

19.  (§  143.)  Except  in  cases  where  a  different  pun-  Panish- 

.  .  ,  ,  ment  of 

isament  is    prescribed    by  this   Code,  every  offense  ln^^de- 
declared  to  be  a  misdemeanor  is  punishable  byirapris-  J^herwfee 
oament  in  a  County  Jail  not  exceeding  six  months,  i*'*^"**®*^ 
or  by  a  fine  not  exceeding  five  hundred  dollars,  or 
by  both. 

20.  (§  1.)  In  every  crime  or  public  offense  there  Tooonrti-  /, 

,  ,  tute  crime  i 

must  exist   a    union,  or   ioiiit   operation  of  act  and  there  must 

*^  •*•  be  unity  of 

intent,  or  criminal  negligence.  f,?tent^ 

NoTic—In  the  People  vs.  Harris,  29  Cal.,  p.  679,  the 
defendant  was  indicted  for  voting  twice  at  the  general 
election  held  on  the  6th  of  September,  1865.  To  the 
indictment  he  pleaded  not  guilty.  Upon  the  trial  he 
was  found  guilty,  and  sentenced  to  be  imprisoned  in 
the  State  Prison  for  one  year.     It  was  provided  by 
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statute  that  any  person  who  shall  vote  more  than  once 
at  any  one  election  shall  be  deemed  guilty  of  a  felony, 
and,  upon  conviction,  shall  be  impiisoned  in  the  State 
Prison  for  a  term  not  less  than  one  year  nor  more  than 
five  years. — Laws  1868,  pp.  165,  166. 
The  evidence  showed  that  the  defendant  voted  at  the 
*  election  polls  of  the  Fifth  District  of  San  Francisco  at 
about  ten  o'clock  in  the  forenoon  of  the  day  above 
mentioned,  when  his  right  to  vote  was  challenged  on 
the  ground  that  ho  was  not  a  resident  of  the  district. 
The  challenge  being  withdrawn  the  defendant  voted. 
About  two  or  three  o'clock  in  the  afternoon  the  defend- 

■ 

:..r»  ^  ant  returned  to  the  same  polls  very  much  intoxicated, 

and  again  offered  to  vote.  The  same  person  who  had 
challenged  his  right  to  vote  at  that  place  in  the  morn- 
ing informed  him  that  he  had  voted  before,  and  that  he 
would  get  himself  in  trouble  if  he  voted  again.  The 
defendant,  in  reply,  vehemently  protested  that  he  had 
not  voted,  and  declared  hU  willingness  to  so  make  oath. 
The  oath  prescribed  by  the  statute  was  then  admin- 
istered to  him  by  the  proper  officer,  to  which  he  re- 
sponded in  the  affinuative,  and  then  voted  the  second 
time. 

When  the  cause  was  submitted  to  the  jury  the  Court 
charged  them  as  follows:  "  The  indictment  charges  that 
the  defendant  at  an  election  for  members  for  the  State 
Senate  and  Assembly,  held  on  the  6tli  day  of  Septem- 
ber, 1865,  in  the  Fifth  Election  District  of  this  city  and 
county,  did  knowingly,  unlawfully,  and  feloniously  vote 
more  than  once  at  the  same  election.  The  language  of 
the  statute  upon  which  the  indictment  is  framed  is,  *  any 
person  who  shall  vote  more  than  once  at  any  election  * 
*  *  shall  be  deemed  guilty  of  a  felony.'  The  word 
.  knowingly  is  not  in  the  statute,  and  although  used  in 
the  indictment,  yet  it  may  be  rejected  as  surplusage, 
for  the  State  is  not  bound  to  support  by  proof  the  alle- 
gation in  the  indictment,  that  the  act  of  double  voting 
was  knowingly  done.  The  statute  makes  the  act  of 
voting  more  than  once  at  the  same  election,  and  not 
the  act  of  voting  knowingly  more  than  once  at  any 


election,  a  crime.  If,  t 
the  testimony  in  the  cas 
tion  for  members  of  th 
held  on  the  6th  day  of 


erefore,  you  are  satisfied  from 
that  tlie  defendant,  at  an  elec- 
State  Senate  and  Assembly, 

September,  1865,  in  tlie  Fifth 


Election  District,  in  th  i  city  and  county,  voted  twice. 


then,  although  the  def 
been  under  the  influcn 
your  duty  to  bring  in  a 


ndant  may  at  the  time  have 
e  of  intoxicating  liquors,  it  is 
verdict  of  guilty  against  him; 
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ibr  drankenness  is  no  excuse  or  justification  for  the 
commisBion  of  a  criminal  act,  and  evidence  of  volun- 
tary intoxication  is  properly  admissible  as  affecting 
crime  only  in  thoae  cases  in  which  it  is  necessary  to 
ascertain  whether  the  accursed  was  in  a  mental  condi- 
tion which  enabled  him  to  form  a  dc^Iiberately  premedi- 
tated purpose,  and  this  is  not  one  of  those  cases.  The 
counsel  for  the  defendant  reiiuei-t-*  mo  to  charge  you 
that  every  crime  involves  a  union  of  act  and  intent,  or 
criminal  negligence.  This  is  true.  The  law  does  not 
punish  a  man  for  his  intention,  nor  for  his  act  discon- 
nected from  his  intention,  but  act  and  intent  must  unite 
to  constitute  a  crime.'* 

At  the  conclusion  of  the  charge  the  counsel  for  the 
defendant  requested  the  (/ourt  to  withdraw  that  portion 
of  it  which  stated  that  the  act  of  double  voting  need 
not  be  knowingly  done,  which  the  Court  declined  to 
do.  The  defendant's  coun^iel  excepted  to  each  and 
every  portion  of  the  charge  except  that  given  at  the 
request  of  the  defendant's  counsel,  and  also  excepted 
to  the  refusal  of  the  Court  to  withdraw  the  portion  of 
the  charge  which  stated  that  the  act  of  double  voting 
need  not  be  knowingly  done.  The  duliindant's  counsel 
asked  for  a  reversal  of  the  judgment,  on  the  ground  that 
the  jury  were  misdirected  by  the  Court  in  relation  to 
the  knowledge  which  it  was  neces'sary  the  defendant 
should  have  as  to  what  he  had  done  and  was  doing 
when  he  voted  the  second  time,  and  he  insists  that  the 
error  of  the  charge  was  not  cured  by  the  instructions 
given  at  the  defendant's  request,  **that  every  crime 
involves  a  union  of  act  and  intont  or  criminal  negli- 
gence.'' 

The  Court  said:   **The  theory  upon  which  it  was 
sought  to  exculpate  the  dcfciulant  of  criminality  was       f 
that  he  was  in  such  a  condition,  nnMitally,  when  he 
voted  ihe  second  time,  as  not  to  know  that  he  had 
already  voted,  but,  on  the  contrary-,  bclicvod  that  he 
had  not  done  po.     It  is  laid  down  i]i  the  book<«  on  the        I 
subject,  that  it  is  a  univcr>al  doctiiiu*  that  to  constitute 
what  the  law  dtn-ms  a  crime  tlii'io  niu>t  concur  both 
an  evil  act  and  an  evil  intiiut.     Acting  /ion  facit  reum 
nisi  mens  sit  rea. — 1  Bij-h.  on  Cr.  Law,  Sees.  2li7,  T29; 
8  Greenl.  K v.,  Sec.  13.    Thci  eibrc  the  intent  with  which 
the  unlawful  act  was  done  mu.-t  be  proved  as  well  as  the        ' 
other  material  facts  stated  in  the  indictment;   which 
may  be  by  evidence  either  direct  or  indiiect,  tending  to 
establish  the  fact,  or  by  interence  of  law  fiom  other  facta 


I 
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proved.  When  the  act  is  proved  tqjiave  been  done  by 
the  accused,  if  it  be  an  act  in  itself  imlaw&l,  the  law 
in  the  first  instance  presumes  it  to  have  been  intended, 
and  the  proof  of  justification  or  excuse  lies  on  the 
defendant  to  overcome  thb  legal  and  natural  presump- 
tion.—3  Greenleaf 's  Ev.,  Sees.  13, 14, 18.  Now,  when 
the  statute  declares  the  act  of  voting  more  than  once 
at  the  same  election  by  the  same  person  to  be  a  feU 
ony,  it  must  be  understood  as  implying  that  the  inter- 
dicted act  must  be  done  with  a  criminal  intention,  or 
under  circumstances  from  which  such  intefbtion  may  be 
inferred.  The  defendant's  counsel,  at  the  trial,  seems 
to  have  apprehended  the  true  rule  of  law  on  the  sub- 
ject, and  to  have  regarded  the  burden  as  on  the  defend- 
ant to  show  by  evidence  that  the  act  of  his  voting  the 
second  time  was  not  criminal,  and  for  this  purpose  evi- 
dence of  his  intoxicated  and  excited  condition  was  sub- 
mitted to  the  jury,  in  order  that  they  might  determine 
under  the  rules  of  law  governing  in  such  cases  whether 
the  defendant  was  conscious  at  the  time  of  having  voted 
before  at  the  same  election.  The  question  was  fairly 
before  the  jury  whether  the  defendant  knew  what  he 
was  about  when  he  voted  the  second  time.  From  the 
evidence  in  the  case  it  appears  he  was  very  much  intoxi- 
cated, but  whether  to  a  degree  sufiicient  to  deprive  him 
of  all  knowledge  of  having  already  voted,  was  for  the 
jury  to  decide. 

"  The  law  does  not  excuse  a  person  of  a  crime  conmiit- 
ted  while  in  a  state  of  voluntary  intoxication.  In  Rex 
vs.  Thomas,  7  Car.  «&  Payne,  p.  817,  Parke,  B.,  said  to 
the  jury:  *I  must  tell  you  that  if  a  man  makes  him- 
self voluntarily  drunk,  it  is  no  excuse  for  any  crime  he 
may  commit  whilst  he  is  so;  he  takes.the  consequences 
of  his  own  voluntary  act,  or  most  crimes  would  go 
unpunished; '  and  to  the  same  effect  is  the  language  of 
Alderson,  B.,  in  Rex  vs.  Meakin,  7  Car.  &  Payne,  p. 
297;  and  in  harmony  with  this  doctrine  is  the  whole 
current  of  English  authority.  (1  Whar.  Cr.  Law,  Sec. 
39)  Mr.  Wharton  says  that  in  this  country  the  same 
position  has  been  taken  with  marked  uniformity,  it 
being  invariably  held  that  voluntary  drunkenness  is 
no  defense  to  the  fcLctum  of  guilt;  the  only  point  about 

fluctuation  being  the, extent 


which  there  has  been  an 


to  which  evidence  of  drui  cenness  is  receivable  to  deter- 


mine the  exactness  of  th 
tion.— Id.,  Sec.  40.  In  1 
p.  555,  it  was  held  that 
money  is  not  criminally '. 
incapable  of  knowing  th 


intent  or  extent  of  delibera- 
igman  vs.  The  State,  14  Ohio, 

man  who  passes  counterfeit 
able  if  he  is  so  drunk  as  to  be 
t  it  is  counterfeit,  and  eonse- 
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qaently  of  entertainingly  the  intention  to  defraud,  pro- 
vided there  was  no  ground  to  suppose  he  knew  the 
money  to  be  counterfeit  before  then ;  and  in  Swan  vs. 
The  State,  4  Humph.,  pp.  136, 141,  the  Supreme  Cburt 
of  Tennessee  said:  *  Although  drunkenness,  in  point 
of  law,  constitutes  no  excuse  or  justification  for  crime, 
still,  when  the  nature  and  essence  of  a  crime  is  made 
by  law  to  depend  upon  the  peculiar  state  and  condition 
of  the  criminal's  mind  at  the  time,  and  with  reference 
to  the  act  done,  dnmkenness  as  a  matter  of  fact  affect- 
ing such  state  and  condition  of  the  mind  is  a  proper 
subject  for  consideration  and  inquiry  by  the  jury.  The 
question  in  such  case  i«,  what  is  the  mental  status? ' 
In  Keg.  v«.  Moore,  3  Car.  &  Kir.,  p.  319,  the  defend- 
ant was  indicted  for  an  attempt  to  commit  suicide  by 
drowning,  and  in  defens^e  it  was  alleged  she  was  uncon- 
scious from  drunkenness  at  the  time  of  the  nature  of 
the  act.  The  Court  was  of  the  opinion  that  if  she  was 
so  drunk  as  not  to  know  what  she  was  about,  the  jury 
could  not  find  that  she  intended  to  destroy  herself. — 
Reg.  vs.  Cruse,  8  Car.  &  Payne,  p.  546;  United  States 
vs.  Rondenbush,  1  Bald.,  p.  r^l7;  Kelly  vs.  The  State, 
3  Sm.  &  Marsh.,  p.  518;  Pirtle  vs.  The  State,  9  Humph., 
p.  663;  Haile  vs.  The  State,  11  Humph.,  p.  154. 

"While  the  condition  of  the  accused,  caused  by 
drunkenness, 'may  be  taken  into  con!?idoiation  by  the 
jury  with  the  other  facts  of  the  case,  to  ennble  them  to 
decide  in  respect  to  the  question  of  intent,  it  is  proper  to 
observe  that  drunkenness  will  not  excuse  crime. — Peo- 
ple vs.  Xing,  27  Cal.,  p.  514.  The  inquiry  to  be  made 
is,  whether  the  crime  which  the  defendant  is  accused  of 
having  committed  has  in  point  of  fact  been  com/mitted, 
and  for  this  purpose  whatever  will  fairly  and  legiti- 
mately lead  to  the  discovery  of  the  mental  condition 
and  status  of  the  accused  at  the  time,  may  be  given  in 
evidence  to  the  jury,  and  may  be  considered  by  them 
in  determining  whether  the  defendant  was  in  fact 
guilty  of  the  crime  charged  against  him.  Great  cau- 
tion is  necessary  in  the  application  of  this  doctrine,  and 
those  whose  province  it  is  to  decide  in  such  cases  should 
be  satisfied  beyond  a  reasonable  doubt,  from  all  the 
facts  and  circumstances  before  them,  that  the  unlawful 
act  was  committed  by  the  accused  when  his  mental  con- 
dition was  such  that  he  did  not  know  that  he  was  com- 
mitting a  crime,  and  also  that  no  design  existed  on  his 
part  to  do  the  wrong  before  he  became  thus  incapable 
of  knowing  what  he  was  doing. 

"  We  have  said  more  respecting  the  character  of  the 
defense,  or  excuse  imposed,  than  would  have  been  neces- 
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saiy,  but  for  the  reason  that  it  is  important  that  those 
who  may  be  guilty  of  violating  the  law  may  understand 
that  a  state  of  intoxication  can  be  of  no  avail  as  an  excuse 
for  crime. 

"  The  Court  told  the  jury,  as  we  have  seen,  that  the 
statute  makes  the  act  of  voting  more  than  once  at  the 
same  election,  and  not  the  act  of  voting  knowingly— 
that  is,  intentionally — more  than  once  at  any  one  elec- 
tion, a  crime.  The  Court  further  charged  the  jurj',  in 
substance,  that  evidence  of  voluntary  intoxication  i^ 
properly  admissible  as  affecting  crime  only  in  those 
cases  in  which  it  is  necessary  to  ascertain  whether  the 
accused  was  in  a  mental  condition  which  enabled  him 
to  form  a  deliberate  premeditated  purpose  to  commit 
the  offense;  but  in  the  same  connection  the  jury  were 
told,  in  effect,  that  the  case  before  them  was  not  one  of 
those  ca«cs  in  which  the  defendant  could  interpose  the 
defense  that  he  was  intoxicated  to  a  degree  rendering 
him  unconscious  of  what  he  had  done,  and  of  the  wrong 
which  he  was  doing.  The  Court  then  instructed  the 
jury,  at  the  request  of  the  defendant's  counsel,  that 
every  crime  involves  a  union  of  act  and  intent  or  crimi- 
nal negligence.  That  the  law  does  not  pimish  a  man 
for  his  intention,  but  that  act  and  intent  must  unite  to 
constitute  a  crime;  but  at  the  same  time  the  Court 
refused  to  modify  in  \xny  degree  the  charge  already 
given,  though  especially  requested  so  to  do. 

"Taking  these  two  portions  of  the  charge  together 
we  may  understand  the  Court  as  declaring: 

"  ^rst — That  a  crime  is  constituted  by  the  commis- 
sion of  a  forbidden  act,  united  with  a  felonious  intent 
on  the  part  of  him  who  does  the  act  or  caused  it  to  be 
done. 

**  Second — That  the  act  of  voting  more  than  once  at 
the  same  election  was  a  crime,  even  though  not  done 
with  knowledge  on  the  part  of  him  who  so  votes  that 
he  was  voting  the  second  time. 

**  Third — That  the  case  before  the  jury  was  not  one 
in  which  the  defendant  could  show  that  by  reason  of 
his  intoxicated  condition  he  did  not  know  what  he  was 
doing  when  he  voted  the  second  time. 


**  We  do  not  see  how  th 


se  charges,  involving  theques- 


tion  of  felonious  knowlec  50  or  intention,  can  be  harmo- 
nized. The  second  and  thiid  stand  in  direct  antago- 
nism to  the  first,  and  the  s^reater  prominence  was  given 
to  the  one  of  which  the  di  Pendant  complain^  and  which 
we  think  to  be  erroneou  .  "VVc  are  of  the  opinion  the 
Court  erred  alto  in  cxc  iding  from  the  jury  any  con- 
sideration of  the  ments    status  of  the  defendant  by 
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reason  of  his  intoxicated  condition  when  he  voted  the 
second  time. 
'*  The  judgment  is  reversed  and  a  new  trial  ordered." 
The  opinion  of  the  Court  in  the  People  vs.  Harris  is 
given  at  length  because  it  is  a  correct  and  authoritative 
exposition  of  Sec.  20;   see,  also,  Sec.  22.    Says  Mr. 
Bishop  (1  Bishop's  Cr.  Law,  Sec.  227):  "There  is  only 
one  criterion  by  which  the  guilt  of  men  is  to  be  tested. 
It  is  whether  the  mind  is  criminal.    Criminal  law  re- 
lates only  to  crime,  and  neither  in  philosophical  specu- 
lation nor  in  religious  or  moral  sentiment  would  any 
people  in  anj'  age  allow  that  a  man  should  be  deemed 
guilty  unless  his  mind  were  so.    It  is,  therefore,  a  prin- 
ciple of  our  legal  system,  as  probably  of  every  other, 
that  the  essence  of  an  offense  is  the  wrongful  intent, 
without  which  it  cannot  exist."    The  opinion  of  Mr. 
Bishop  finds  full  support  in  the  following  adjudged 
cases. — United  States  vs.  Pearce,  2  McLean,  p.  14; 
Weaver  vs.  Ward,  Hob.,  p.  134;  Rex  vs.  Fell,  1  Salk., 
p.  272;   Lancaster's  Case,  1  Leon.,  p.  208;  State  vs. 
Nicholus,  2  Strob.,  p.  278;  State  vs.  Berkshire,  2  Cart. 
Ind.,  p.  207;  State  vs.  Bartlett,  30  Maine,  p.  132;  Com- 
monwealth vs.  Ridgeway,  2  Ash.,  p.  247;    Rex  vs. 
O'Brian,  7  Mod.,  p.  378;   Cummins  vs.  Spruance,  4 
Harring.,  Del.,  p.  315;   Case  of  Le  Tigre,  3  Wash.  C. 
C,  p.  567;  State  vs.  Hawkins,  8  Port.,  p.  461.    "By 
reference  to  the  intention,  we  inculpate  or  exculpate 
others  or  ourselves,  without  any  reference  to  the  hap- 
piness or  misery  actually  produced.    Let  the  result  of    j 
an  action  be  what  it  may,  we  hold  a  man  guilty  simply 
on  the  ground  of  intention ;  or,  on  the  same  ground  we 
hold  him  innocent." — Wayland  Moral  Science,  p.  12. 

21.     (§§  2,  3.)     The  intent  or  intention  is  manifested  intent,  how 
by  the  circumstances  connected  with  the  offense,  and  fosted,anf' 

^  who 

the  sound  mind  and  discretion  of  the  accused.    All  ®f"^ju®5®^ 


persons  are  of  sound  mind  who  are  neither  idiots  nor 
lunatics,  nor  aftected  with  insanity. 

Note. — The  natural  and  probable  consequences  of 
every  act  deliberately  done  are  presumed  to  have  been 
intended  by  the  author  of  the  act,  if  of  sane  mind. — 
Wharton's  Am.  Law,  Sees.  712,  944;  Com.  vs.  Drew, 
4  Mass.,  p.  391;  People  vs.  Herrick,  13  Wend.,  p.  87; 
•  Miller  vs.  People,  5  Barb.,  p.  203;  People  vs.  Cotterall, 

18  Johns,  p.  115;  State  vs.  Cooper,  1  Green,  N.  J.,  p. 
361;  State  vs.  Mitchell,  5  Ired.,  p.  350;  State  vs.  Jar- 
rott,  1  Ired.,  p.  76;  Com.  vs.  Snelling,  15  Pick.,  p.  887; 


mind. 
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2  Buss  on  Crimes,  p.  231;  1  Greenleaf  on  Evidence, 
Sec.  18;  Wharton  on  Homicide,  pp.  34,  39;  State  vs. 
Zeller,  2  Halsted,  p.  220;  State  vs.  Merrill,  2  I>ev.,  p. 
269;  State  vs.  Peters,  2  Rice's  Dig.,  p.  106;  Wood- 
sides  vs.  State,  2  Howard,  Miss.,  p.  656;  People  vs. 
Clark,  3  Selden,  p.  385;  People  vs.  Kirby,  2  Parker 
C.  R.,  p.  28;  Mitchum  vs.  State,  11  Georgia,  p.  615; 
Com.  vs.  Webster,  5  Cush.,  p.  535.  The  intent  with 
which  an  unlawful  act  was  done  must  be  proved,  but 
when  an  unlawful  act  is  proved  the  law  presumes  it  to 
have  been  intended. — People  vs.  Harris,  29  Cal.,  p. 
678.  A  malicious  and  guilty  intent  is  conclusively 
presumed  from  the  deliberate  commission  of  an  unlaw- 
ful act  for  the  purpose  of  injuring  another. — Code  of 
Civil  Procedure,  Sec.  1962,  Subd.  1.  That  an  unlawful 
act  was  done  with  an  unlawful  intent  is  presumed,  but 
this  presumption  may  be  controverted  by  other  evi- 
dence.— Code  of  Civil  Procedure,  Sec.  1963,  Subd.  2. 

22.  (§  8.)  No  act  committed  by  a  person  while 
in  a  state  of  voluntary  intoxication  is  less  criminal  by 
reason  of  his  having  been  in  such  condition.  But 
whenever  the  actual  existence  of  any  particular  pur- 
pose, motive,  or  intent  is  a  necessary  element  to  con- 
stitute any  particular  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the 
accused  was  intoxicated  at  the  time,  in  determining 
the  purpose,  motive,  or  intent  with  which  he  com- 
mitted the  act. 

Note. — People  vs.  Rogers,  18  N.  Y.,  p.  9;  People 
vs.  Hammill,  2  Park.  Cr.,  p.  223;  People  vs.  Bobin- 
son,  2  Park.  Cr.,  p.  235;  Kenny  vs.  People,  27  How. 
Pr.,  p.  202;  People  vs.  Belencia,  21  Cal.,  p.  546;  Peo- 
ple vs.  King,  27  Cal.,  p.  514;  People  vs.  Harris,  29 
Cal.,  p.  681;  Pirkle  vs.  State,  9  Humph.,  p.  663. 

Certain  23.    Nothing  in  this  Code  aftects  any  of  the  provis- 

specified  ai  ions  of  the  foUowiuff  statutes,  butisuch  statutes  are  reo- 

oontinaing  ... 

in  force.      ognized  as  continuing  in  force,  not  vithstanding  the  pro- 
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visions  of  the  Codes,  except  so  fi 


repealed  or  affected  by  subsequei  t  laws: 

1.  All  Acts  incorporating  or  bartering  municipal 
corporations,  and  Acts  amendii  g  or  supplementing 
such  Acts. 


r  as  they  have  been 
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2.  All  Acts  consolidating  cities  and  counties,  and  Same. 
Acts  amending  or  supplementing  such  Acts. 

3.  All  Acts  for  funding  the  State  debt,  or  any  part 
thereof  and  for  issuing  State  bonds,  and  Acts  amend- 
ing or  supplementing  such  Acts. 

4.  All  Acts  regulating  and  in  relation  to  rhodeos.  -- 

5.  All  Acts  in  relation  to  Judges  of  the  Plains.  • 

6.  All  Acts  creating  or  regulating  Boards  of  Water 
Commissioners  and  Overseers  in  the  several  townships 
or  counties  of  the  State. 

7.  All  Acts  in  relation  to  a  branch  State  Prison. 

8.  An  Act  for  the  more  effectual  prevention  of  cru- 
elty to  animals,  approved  March  thirtieth,  eighteen 
hundred  and  sixty-eight. 

9.  An  Act  for  the  suppression  of  Chinese  houses  of 
ill-feme,  approved  March  thirty-first,  eighteen  hundred 
and  sixty-six. 

10.  An  Act  relating  to  the  Home  of  the  Inebriate     . 
of  San  Francisco,  and  to  prescribe  the  powers  and     - 
duties  of  the  Board  of  Managers  and  the  officers 
thereof  approved  April  first,  eighteen  hundred' and 
seventy. 

11.  AlU  Act  concerning  marks  and  brands  in  the 
County  of  Siskiyou,  approved  March  twentieth,'  eigh- 
teen  hundred  and  si^ty-six.  , 

12.  An  Act  to  prevent  the  destruc^n  of  fi^h  in  the 
waters  of  Bolinas  Bay,  in  Marin  County,  approved 
March  thirty-first,  eighteen  hundred  and  sixty-six. 

13.  An  Act  concerning  trout  in  Siskiyou  County, 
approved  April  second,  eighteen  hundred  and  sixty- 
six. 

14.  An  Act  to  prevent  the  destruction  of  fish  in 
Napa  River  and  Sonoma  Creek,  approved  January 
twenty-ninth,  eighteen  hundred  and  sixty-eight. 

15.  An  Act  to  prevent  the  destruction  of  fish  and  ^--s 
ganae  in,  upon,  and  around  the  waters  of  Lake  Mer-  *--^ 
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ritt  or  Peralta,  in  tlie  County  of  Alameda,  approved 
March  eighteenth,  eighteen  hundred  and  seventy. 

16.  An  Act  to  regulate  salmon  fisheries  in  Eel  River, 
in  Humholdt  County,  approved  April  eighteenth,  eigh-" 
teen  hundred  and  fifty-nine. 

17.  An  Act  for  the  better  protection  of  stock  raisers 
in  the  Counties  of  Fresno,  Tulare,  Monterey,  and  Mari- 
posa, approved  March  twentieth,  eighteen  hundred  and 
sixty-six. 

18.  An  Act  concerning  oysters,  approved  April 
twenty-eighth,  eigliteen  hundred  and  fifty-one. 

19.  An  Act  concerning  oyster  beds,  approved  April 
second,  eighteen  hundred  and  sixty-six. 

20.  An   Act   concerning  gas   companies,  approved  | 
April  fourth,  eighteen  hundred  and  seventy. 

24.  This  Act,  whenever  cited,  enumerated,  refer- 
red to,  or  amended,  may  be  designated  simply  as  The 
Pex'al  Code,  adding,  when  necessary,  the  number  of 
the  section. 


PAET  I. 


OF    CRIMES    AND    PUOTSHMENTS. 


PART  I. 


OF   CRIMES  AND  PUNISHMENTS. 


TITLE  I. 

OF  PEBSONS  LIABLE  TO  PUNISHMENT  FOR  CRIME. 

SscTiON  26.  Who  are  capable  of  committing  crimes. 
27.  Who  are  liable  to  punishment. 

26.    All  persons  are  capable  of  committing  crimes   capable  of 
except  those  belonging  to  the  following  classes :  onmoB. 

1.  Children  under  the  age  of  fourteen,  in  the  ab- 
sence of  clear  proof  that  at  the  time  of  committing  the 
act  charged  against  them,  they  knew  its  wrongfulness; 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Pei-sons  who  committed  the  act  or  made  the  omis- 
sion charged  under  an  ignorance  or  mistake  of  fact, 
which  disproves  any  criminal  intent; 

5.  Persons  who  committed  the  act  charged  without 
being  conscious  thereof; 

6.  Persons  who  committed  the  act  or  made  the  omis- 
sion charged  through  misfortune  or  by  accident,  when 
it  appears  that  there  was  no  evil  design,  intention,  or 
culpable  negligence; 

7.  Married  women  (except  for  felonies)  acting  under 
the  threats,  command,  or  coercion  of  their  husbands; 

8-     Persons  (unless  the   crime   be  punishable  with      ' 
death)  who  committed  the  act  or  made  the  omission 
charged  under  threats  or  menaces  sufficient  to  show 

I 

that  they  had  reasonable  cause  to  and  did  believe  their 
lives  would  be  endangered  if  they  refused. 
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death)  acting  under  the  threats,  command,    or 
coercimMif  their  husbands; 

8.  Persons'^fftalgss  the  crime  be  punishable  with 
death)  who  committe3*tthA...^ijt  or  made  the  omission 
charged,  under  threats  or  menac^s*-*ttfl^cient  to  show 
that  they  had  reasonable  cause  to  and  did  believe' 
lives  would  be  endangered  if  they  refused. 

NoTE.—Stats.  1856,  p.  219,  Sec.  1. 

Subd.  I,— The  criminal  liability  of  infants  is  elabo- 
rately discussed  in  a  learned  article  in  5  Law  Rep. 
(N.  S.),  p.  364,  under  the  following  heads: 

1.  Their  liability  below  the  age  of  seven  years; 

2.  Their  liability  between  the  ages  of  seven  and  four- 

teen years; 

3.  Their  liability  above  the  age  of  fourteen  years; 

4.  Confessions  of  infants. 

From  this  article  we  make  the  following  extracts: 
1.  Their  liability  below  the  age  of  seven  years. — It 
is  laid  down  by  most  elementary  writers  on  criminal 
law  that  if  an  infant  be  under  seven  years  of  age  he 
cannot  be  guilty  of  felony,  whatever  circumstances 
may  appear  proving  his  discretion;  for  ex  presump- 
done  juri^  he  cannot  have  discretion,  and  no  aver- 
ment shall  be  received  against  that  presumption. — 1 
Hale's  Pleas  of  the  Crown,  p.  27;  Plowden,  p.  19a/ 
Dalton's  Justice,  Chap.  147,  p.  334;  1  Hawk.  P.  C,  p. 
2;  4  Bl.  Com.,  pp.  22,  23.  It  is  conceived,  however, 
•  that  this  question  is  not  well  founded,  and  that  if  an 
infant  under  seven  is  proved  to  have  sufficient  discre- 
tion, and  to  know  good  from  evil,  he  is  liable  to 
prosecution,  as  well  as  above  that  age.  The  maxim, 
malitia  supplet  (Statem,  applies  as  well  to  one  under 
as  to  one  above  the  age  of  seven  years.  There  seems 
to  be  no  reason  why  any  one  like  Crichton,  Pascal,  or 
"White,  at  a  very  early  age  exhibiting  evidence  of 
unusual  mental  development  and  strong  powers  of 
mind,  and  capacity  of  knowing  good  from  evil,  should 
not  be  as  responsible  for  his  intelligent  acts  on  the  day 


before  as  well  as  the  day  af 


seven  years.    The  assumpt  m  of  seven  j'ears  as  the 


commencement  of  crimina 
arbitrary,  and  the  fact  tha 
quite  generally  agreed  upo 
can  hardly  be  relied  upon 
arise  where  the  facts  clearly 


3r  his  arrival  at  the  age  of 


responsibility  is  entirely 

elementary  writers  have 

such  a  principle  of  law 

s  a  defense  should  a  case 

show  that  an  infant  under 


seven  had,  with  actual  mal  ce  and  knowledge  of  his 
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wrongful  act,  committed  an  offense  under  the  law. 
Besides,  this  point  may  be  cont^idered  not  entirely  with- 
out direct  authority,  for  there  is  a  precedent  in  the 
Register,  fol.  3096,  of  a  pardon  granted  to  an  infant 
within  seven  years  who  M^as -indicted  for  homicide,  the 
jury  having  found  that  he  did  the  act  before  he  was 
seven  years  old. — 1  Hale*s  Pleas  of  the  Crown,  p.  28 
(N.  E.) 

2.  Their  liability  between  the  ages  of  seven  and 
/(yurteen, — But  whatever  may  be  the  law  relative  to 
persons  under  the  age  of  seven,  all  authoritiKs  agree 
that  at  that  age  criminal  responsibility  commences,  and 
subject  to  the  presumption  in  favor  of  infants,  they  are 
amenable  lor  any  and  all  crimes  committed  by  them, 
whether  felonies  or  misdemeanors.  This  may  be  con- 
sidered: 

a.  In  the  instances  where  infahts  under  fourteen  have 
been  indicted. 

6.  To  convict  children  under  fourteen,  the  prosecu- 
tion must  clearly  prove  that  the  infant,  in  doing  the  act, 
knew  that  he  was  doing  wrong. 

c.  The  liability  of  infiints  for  the  crime  of  rape. 

d.  The  fact  of  guilty  knowledge  must  be  distinctly 
inade  out. 

The  presumption  of  law  in  favor  of  infants  under 
fourteen,  and  the  necessity  of  satisfying  the  jury  that 
the  child,  when  committing  the  act,  mu>t  have  known 
that  he  was  doing  wrong,  is  well  illustrated  by  the  case  of 
R.  vs.  Owen,  4  Carrington  &  Payne,  p.  236  (1830),  where 
a  girl  ten  years  of  age  was  indicted  for  stealing  coals.  It 
was  proved  that  she  was  standing  by  a  large  heap  of 
coals  belonging  to  the  prosecutor,  and  that  she  had  a 
basket  upon  her  head  containing  a  few  coals  which  the 
girl  herself  said  she  had  taken  from  the  heap.  Little- 
dale,  J.,  in  summing  up  to  the  jury,  remarked:  "In 
this  case,  there  are  two  questions:  First,  did  the 
prisoner  take  the  coals?  and  second,  if  she  did,  had  she 
at  the  time  a  guilty  knowledgje  that  she  was  doing 
wrong?  The  prisoner  is  only  Usn  years  of  age,  and 
^  unless  you  are  satisC(;d  by  the  evidi-nce  that,  in  com- 
mitting this  ofTense,  she  kn(tw  that  she  was  doing 
wrong,  you  ought  to  acquit  her.  AVhcnever  a  p(!rpon 
committing  a  lelony  is  under  fourteen  yenis  ol'  ape,  the 
presumption  of  law  is  that  he  or  she  has  not  sufficient 
capacity  to  know  that  it  is  wrong,  and  such  person 
ought  not  to  be  convicted  unless  there  be  evidence  to 
satisfy  the  jury  that  the  party,  at  the  time  of  the  offense, 
had  a  guilty  knowledge  that  he  or  she  was  doing 
wrong."    The  jury  retunied  a  verdict  of  **  Not  guilty," 
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adding:    **  We  do  not  think  the  prisoner  had  any  Ruiltj 
knowledge.*'    So  in  People  vs.  Davis,  Wheeler  C.  C, 
p.  230  (1823),  in  an  indictment  for  larceny,  the  defend- 
ant being  not  yet  fourteen  years  old  by  a  few  weeks. 
The  taking  was  clearly  proved,  but  no  evidence  was 
offered  of  his  capacity  to  commit  crime,  and  the  juTy 
was  instructed  that  the  law  presumes  an  infant  under 
fourteen  incapable  of  committing  crimes,  **  and  in  order 
to  show  his  liability,  it  was  necessary  to  prove  his 
capacity;"   and  there  being  no  evidence  either  way 
upon  the  point  the  defendant  was  acquitted.    The  same 
principle  was  adopted  in  Walker's  Case.— 5  City  Hall 
Recorder,  p.  137  (1820).    This  doctrine  was  again  dis- 
tinctly affirmed  in  the  Queen  vs.  Smith,  1  Cox  C.  C, 
p.  260  (1845),  where  a  boy  ten  years  of  age  was  indicted 
for  maliciously  setting  fire  to  a  hayrick.    The  act  of 
firing  was  clearly  proved,  but  there  was  no  proof  of  a 
malicious  intention.    Erie,  J.,  told  the  jury:    **  Where 
a  child  is  under  the  age  of  seven  years  the  law  pre- 
sumes him  incapable  of  committing  a  crime;  after  the 
age  of  fourteen  he  is  presumed  to  be  responsible  for  his 
actions  as  entirely  as  if  he  were  forty,  but  between  the 
ages  of  seven  and  fourteen  no  presumption  of  law 
arises  at  all,  and  that  which  is  termed  a  malicious 
intent,  a  guilty  knowledge  that  he  was  doing  a  wrong, 
must  be  proved  by  the  evidence,  and  cannot  be  pre- 
sumed from  the  mere  commission  of  the  act.*'    This 
fact  of  guilty  knowledge  may  often  be  proved  from  the 
circumstances  of  the  case:  as,  if  the  prisoner  conceals 
himself,  denies  the  act,  or  in  any  way  shows  a  con- 
sciousness that  he  was  doing  wrong.    Thus,  in  the  case 
of  State  vs.  Boherty,  2  Overton  (Term  1806),  where  a 
girl  between  twelve  and  thirteen  years  of  age  was  in- 
dicted for  murder,  the  jury  was  instructed:  "  That  if  an 
infant  is  under  fourteen  and  not  less  tnan  seven,  the 
presumption  of  law  was  that  he  oouid  not  discern 
between  right  and  wrong.     But  this  presumption  is 
removed,  if  from  the  circumstances  it  appears  the 
person  discovered  a  consciousness  of  wrong."     That 
this  fact  of  guilty  knowledge  may  appear  from  the 
circumstances  of  the  case,  see  Stage's  Case,  5  City  Hall 
Recorder,  p.  177  (1821),  whe  e  a  boy  of  the  age  of  eigbt 


years  was  indicted  for  the  1 
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must  be  satisfied  that  be  had  a  capacity  of  knowing 
good  from  evil;  that  this  might  be  proved  by  extrinsic 
testimony,  or  it  might  arise  from  the  circumstances  of 
the  case.  Here  a  concealment  and  an  attempt  to  escape 
appear.  It  was  for  the  jury  to  say  that  the  defendant 
knew  that  he  was  doing  wrong.  The  defendant  was 
convicted. 

3.  The  liability  of  infanta  above  the  age  of  fourteen. 
Here  all  authorities  agree  that,  with  but  a  single  class 
of  exceptions,  entire  criminal  responsibility  commences, 
and  the  presumption  of  incompetency  wholly  ceases. 
Blackstone,  on  this  point,  says:  ^*  The  law  of  England 
does  in  some  cases  privilege  an  infant  under  the  age  of 
twenty-one,  as  to  common  misdemeanor,  so  as  to  escape 
fine,  imprisonment,  and  the  like,  and  particularly  in  cases 
of  omission,  as  not  repairing  a  breach  on  highway,  and 
other  similar  offenses;  for,  not  haVing  the  command  of 
his  fortune  till  twenty-one,  he  wants  the  capacity  to  do 
these  things  which  the  law  requires.  But  where  there, 
is  any  notorious  breach  of  the  peace,  a  riot,  or  a  bat- 
tery, or  the  like  (which  infants,  when  full  grown,  are  at 
least  as  liable  as  others  t(»  commit),  for  .these  an  infant 
above  the  age  of  fourteen  is  equally  liable  tb  suffer  a^ 
person  of  the  flill  age  of  twenty-one  years." — See,  also, 

1  Hale,  P.  C,  pp.  20-22. 

4.  Confession  of  an  infant  The  question  has  been 
much  discussed  whether  the  confessions  of  an  infant 
are  admissible  against  him  in  proof  of  the  commission 
of  crime;  and  it  has  been  sometimes  thought  that  as 
in  a  civil  case  an  infant  is  not  bound  by  his  admis- 
sions and  declarations,  so  in  a  criminal  case  his  decla- 
rations of  his  own  guilt  are  not  admissible;  and  if  so, 
are  not  a  sufficient  proof  of  the  commission  of  the 
crime.  But  this  reasoning  seems  not  to  besupported, 
and  it  is  well  settled  upon  the  authorities  that  the  con- 
fessions of  un  infant,  if  otherwise  competent,  are  admis- 
sible against  him,  in  the  same  manner  as  confessions  of 
adults.— Rex  vs.  Wild,  i  Moody,  p.  452  (1835);  R.  vs. 
Upchurch,  1  ib.,  C.  C,  p.  465  (1835);  Mather  vs.  Clark, 

2  Aiken,  p.  209  (Vermont,  1827);  Commonwealth  vs. 
«Zard,  cited,  Ros.  Cr.  Ev.,  p.  31,  note.    This  question 

seems  to  have  received  more  consideration  in  this  coun- 
try than  in  England.  Thus,  in  the  State  vs.  Aaron,  1 
Southard,  p.  231  (New  Jersey,  1818),  a  slave  of  the  age 
of  ten  years  and  ten  months  was  indicted  for  murder, 
and  it  was  much  discussed  whether  his  confessions  of 
the  crime  were  admissible  in  evidence.  It  was  held 
that  they  were  admissible,  but  to  furnish  the  grounds 
of  a  conviction  thi»y  ought  to  be  dear  and  pregnant 
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and  corroborated  by  circumstances,  and  understand- 
ingly.  One  of  the  moat  Btriking  criminal  trials  to  be 
found  on  record  was  that  of  The  State  vs.  Guild,  5  Hal- 
sted,  p.  163  (New  Jersey,  1828).  There  the  prisoner, 
aged  twelve  ye&vs  and  five  months,  was  indicted  for  the 
murder  of  Catharine  Beakcs;  his  own  confessions  were 
the  principal  evidence,  the  corpus  delicti  bein^  other- 
wise proved.  The  Court  held  this  sufficient,  and  the 
bo3'  was  convicted  and  executed. 

Subd,  2.— 1  Wharton's  Am.  Cr.  Law,  Sec.  15. 

Subd.  3. — CoUinson  on  Lunacy,  p.  573;  R.  vs.  Oxford, 
9  C.  &  P.,  p.  533;  Burrows'  Case,  1  Lewinr,  p.  238; 
R.  vs.  Goode,  7  Ad.  &  Kl.,  p.  536;  Hadfield's  Case,  27 
How.  St.  Tr.,  p.  1316;  R.  vs.  Vaughan,  1  Cox  C.  C, 
p.  80;  R.  vs.  Layton,  4  Cox  C.  C,  p.  185;  Com.  vs. 
Rogers,  7  Met.,  p.  500;  Com.  vs.  Hosier,  4  Barr.,  p. 
267;  Freeman  .vs.  People,  4  Denio,  p.  10;  State  vs. 
^  Spencer,  1  Zabriskie,  p.  196;  1  Wharton's  Am.  Or, 

Law,  Sec.  15;  People  vs.  Cofiman,  24  Cal.,  p.  230; 
People  vs.  March,  6  Cal.,  p.  543;  People  vs.  Olwell,  28 
Cal.,  p.  456;  People  vs.  Smith,  31  Cal.,  p.  466.  A  per- 
son is  presumed  to  be  sane  until  the  contrary  appears. 
People  vs.  Myers,  20  Cal.,  p.  518. 

Subd.  4. — Broom's  Legal  Maxims,  p.  190;  Myers  vs. 
State,  1  Com.,  p.  502;  Com.  vs.  Kirhy,  2Cu^h.,  p.  577; 
U.  S.  vs.  Pearce,  2  McLean,  p.  14.  If  a  man  intend- 
ing to  kill  a  thief  in  his  own  house  kill  one  of  his  own 
family,  he  is  guilty  of  no  offense. — i  Bl.  Com.,  p.  27;  1 
Hale  P.  C,  p.  42;  1  Wharton's  Am.  Cr.  Law,  Sec.  83. 
So  a  taking  by  accidc^nt  or  mistake  another's  property 
for  one's  own  is  not  criminal. — Id. 

Subd.  7.— Davis  vs.  State,  15  Ohio,  p.  72;  1  Whar- 
ton's Am.  Cr.  Law,  Sec.  71.  If  the  husband  is  pres- 
ent at  the  time  the  crime  is  coriimitted,  the  presump- 
tion is  that  the  >vife  acted  under  his  coercion. — 1  Rus^el 
on  Climes,  p.  21;  State  vs.  Parkerson,  1  StiobhaiC,  p. 
109;  Com.  vs.  Tiimmor,  1  Mass.,  p.  476;  R.  vs.  Staple- 
ton,  1  Ciawl*.  &  Dix  C.  C,  p.  J63;  R.  vs.  Matthew,  1 
Den.  C.  C,  p.  590;  1  WhaituJi's  Am.  Cr.  Law,  See. 73. 

uho  are  27.     The  following  persons  are  liable  to  j)unisliment 

punish-        under  the  laws  of  this  State: 

1.  All  persons  who  commit,  i|  whole  or  in  part, any 
crime  within  this  State; 

2.  All-  who  commit  larceny 
State,  and  bring  to,  or  are  foi  id  with  the  property 
stolen,  in  this  State ; 


)r  robbery  out  of  this 


Penal  Code. 

3.  All  who,  being  out  of  this  State,  cause  or  aid, 
advise  or  encourage,  another  person  to  commit  a  crime 
.  within  this  State,  and  are  afterwards  found  therein. 
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TITLE  II. 


OF  PARTIES  TO  CRIME. 


SscnoK  30.  Classification  of  parties  to  crime. 

31.  Who  are  principals. 

32.  Who  are  accessories. 

33.  Punishment  of  accessories. 

* 

30.    The  parties  to  crimes  are  classified  as: 

1.  Principals;  and, 

2.  Accessories. 

NoTK.— Bl.  Com.,  Vol.  4,  p.  32.  JPrineipala,— At 
common  •law  principals  were  of  the  first  and  second 
degrees.  A  principal  of  the  first  degree  was  one  who 
did  the  act  himself,  directly  or  by  means  of  an  inno- 
cent agent.  A  principal  of  the  second  degree  was  one 
who  was  present,  lending  his  countenance  and  encour- 
agement, or  otherwise  aiding  while  another  did  the  act. 
The  distinction  was  only  formal,  having  no  practical  use 
or  effect  whatever,  and  in  this  State  was  aholbhed  by 
Sec.  11  of  the  Act  concerning  crimes  and  punish- 
ments.— People  vs.  Bearss,  10  Cal.,  p.  68.  For  the 
Code  definition  of  principals  see  Sec.  31.  "  An  acces- 
sory before  the  fact,^^  says  Mr.  Bishop  (1  Bishop*s  Cr. 
Law,  p.  473),  "is  one  whose  will  contributes  to 
another*8  felonious  act,  committed  while  too  fiftr  him- 
self from  the  act  to  be  a  principal.  The  legal  distinc- 
tion between  the  accessory  before  and  the  principal 
rests  solely  in  authority,  for  it  is  without  foundation 
either  in  reason  or  the  ordinary  doctrines  of  the  law. 
The  general  rule  in  our  jurisprudence,  civil  and 
criminal,  is  that  what  one  does  through  another's  agency 
he  does  in  point  of  law  himself.''  The  distinction 
between  principal  and  accessoiy  before  the  fact  is  not 
maintained  by  the  Code.— See  Sec.  31.  An  accessoiy 
after  the  fact  is  one  who  receives,  harbors,  or  other- 
wise assists  to  elude  justice,  another  whom  he  knows  is 
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guilty  of  felony. — i  Bl.  Com.,  p.  37;  1  Bishop^s  Cr, 
LaWf  Sec.  487.  There  are  no  accesEories  after  the  fad 
in  misdemeanors. — 1  Bishop  on  Cr.  Law,  Sec.  499;  sec 
Code,  Sec.  32. 

31.  (§§  11,  12.)  All  persons  concerned  in  the  com- 
mission of  a  crime,  whether  it  be  felony  or  misde- 
meanor, and  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in  its  commis- 
sion, or,  not  being  present,  have  advised  and  encouiv 
aged  its  commission,  and,  all  persons  counseling,  advis- 
ing, or  encouraging  children  under  the  age  of  fourteen 
years,  lunatics  or  idiots,  to  commit  any  crime,  or  who, 
by  fraud,  contrivance,  or  force,  occasion  the  drunken- 
ness of  another  for  the  purpose  of  causing  him  to  com- 
mit any  crime,  or  who,  by  threats,  menaces,  command, 
or  coercion,  compel  another  to  commit  any  crinie,  are 
principals  in  any  crime  so  committed. . 

Note. — This  definition  includes  the  principal  of  the 
first  and  second  degree,  and  the  accessory  before  the 
fact  of  the  common  law. — Foster's  Cr.  Law,  p.  840;  1 
East  P.  C,  p.  118;  9  Pick.,  p.  496;  People  vs.  Hodges, 
27  Cal.,  p.  340;  People  vs.  Davidson,  5  Cal.,  p.  133; 
People  vs.  Bearss,  10  Cal.,  p.  68;  see  note  to  Sec.  30. 

32.  (§  12.)  All  persons  who,  after  full  knowledge 
that  a  felony  has  been  committed,  conceal  it  from  the 
magistrate,  or  harbor  and  protect  the  person  charged 
with  or  convicted  thereof,  arc  accessories. 

Note. — The  distinction  between  principals  and  acces- 
sories before  the  fact  having  been  abolished  (People  vs. 
Bearss,  10  Cal.,  p.  68),  it  was  not  deemed  advisable  to 
retain  the  phrase  **  after  the  fact,*'  in  this  section.  •  The 
only  accessory  recognized  by  the  Code  being  the  acces- 
sory after  the  fact,  as  known  to  the  common  law. — See 
note  to  Sec.  30.  ^ 


33.     (§  12.)  Except  in  caseg 
ories.  ishment  is  prescribed,  an 


imprisonment  in  the  State 
years,  or  in  a  County  Jail  not 
by  fine  not  exceeding  five 


acc(  ssorj' 
Pr  3011 


where  a  different  puii- 

is  punishable  by 

not  exceeding  five 

xceeding  two  years,  or 

thoilsand  dollars. 
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TITLE  III. 

0¥   OFFENSES   AGAINST   THE    SOVEREIGNTY    OF    THE 

STATE. 

Sscnoir  37.  TreaBon,  who  only  can  commit. 
38.  Misprision  of  treason. 

37.     (§§  16,  17.)     Treason  against  this  State  consists  Ttmwou, 

,      .      ,         .  .  who  only 

cwily  m  levying  war  against  it,  adhering  to  its  enemies,  can  commit 
or  giving  them  aid  and  comfort,  and  can  be  committed 
only  by  persons  owing  allegiance  to  the  State.    The 
punishment  of  treason  shall  be  death. 

Note. — Const.,  Art.  I,  Sec.  20.  Levying  war, — To 
constitute  treason  war  must  be  actually  levied  against 
the  State.  However  flagitious  may  be  the  crime  of  con- 
spiracy to  subvert  by  force  the  government  of  a  State, 
such  conspiracy  is  not  treason.  To  conspire  to  levy 
waf,  and  actually  to  levy  war,  are  two  distinct  offenses. 
The  first  must  be  brought  into  open  action  by  the 
assemblage  of  men  for  a  purpose  treasonable  in  itself, 
or  the  fact  of  levying  war  cannot  have  been  committed. 
So  far  has  the  principle  been  carried  that  it  has  been 
held  that  the  actual  enlistment  of  men  to  serve  against 
the  Government  does  not  amount  to  levying  war.  There 
must  be  an  actual  assembling  of  men  for  the  treasona- 
ble purpose  to  constitute  a  levying  of  war. — Ex  Parte 
Bollman,  4  Cranch,  p.  126;  United  States  vs.  Burr,  4 
Cranch,  p.  469;  Serg.  on  Const.,  p.  82;  People  vs. 
Lynch,  1  Johns.,  p.  553.  Adfiering  to  enemies* — 
Every  assistance  yielded  by  a  person  owing  allegiance 
to  a  State  to  its  enemies,  unless  given  from  a  well 
grounded  apprehension  of  immediate  death  in  case  of 
a  relusal,  is  treason  within  this  branch  of  the  statute. —  "^ 
Fo.^ter's  Cr.  Law,  p.  216;  1  Hawkins  P.  C,  p.  8;  Rex 
vs.  Vaughan,  2  Salk.,  p.  635;  U.  S.  vs.  Hodges,  2 
Dallas,  p.  87;  2  Wheeler's  C.  C,  p.  477;  liespublica 
vs.  McCaity,  2  Dallas,  p.  87.  Owing  allegiance  to  the 
Slate. — As  to,  see  Boliticul  Code,  Sec.  55.  Treason 
against  the  United  States  is  not  cognizable  in  a  State 
Court. — People  vs.  Lynch,  11  Johnson,  p.  549;  see  U. 
S.  Const,  annotated,  App.  Pol.  Code  Cal. 

38.  (§  18.)  Ivlisprision  of  treason  is  the  knowl-  Misprision 
ed^e  and  concealment  of  treason,  without  otherwise  °  *"*° 
assenting  to  or  participating  in  the  crime.    It  is  puQ-. 
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Voting  46.    Every  person  not  entitled  to  vote,  who  fraud- 

quiSfded,  ^lentlj  votes,  and  every  person  who  votes  more  than 
twlJSfand  o'^ce  at  any  one  election,  or  knowingly  hands  in  two 
tionfra^.  or  more  tickets  folded  together,  or  chansres  any  ballot 

folonies.  ^  ,  ,         ,  °  ..,.,,,/, 

after  the  same  has  been  deposited  in  the  ballot  box, 
or  adds,  or  attempts  to  add,  any  ballot  to  those  legally 
polled  at  any  election,  either  by  fmudulently  intro- 
ducing the  same  into  the  ballot  box  before  or  after  the 
ballots  therein  have  been  counted;  or  adds  to  or  mixes 
with,  or  attempts  to  add  to  or  mix  with,  the  ballots 
lawfully  polled,  other  ballots,  while  the  same  are  being 
counted  or  canvassed,  or  at  any  other  time,  with  intent 
to  change  the  result  of  such  election;  or  carries  away 
or  destroys,  or  attempts  to  carry  away  or  destroy,  any 
poll  list,  or  ballots,  or  ballot  box,  for  the  pm-pose  of 
breaking  up  or  invalidating  such  election,  or  willfully 
detains,  mutilates,  or  destroys  any  election  returns,  or 
in  any  manner  bo  interferes  with  the  officers  holding 
such  election  or  conducting  such  canvass,  or  with  the 
voters  lawfully  exercising  their  rights  of  voting  at 
such  election,  as  to  prevent  such  election  or  canvass 
y^y  firom  being  fiiirly  held  and  lawfully  conducted,  is  guilty 


/- 


of  felony. 


Note.— Stats.  1855,  p.  296,  Sec.  1;  1858,  p.  165,  Sec.  1. 
Not  evUitled  to  vote.  Where  one  takes  advice  from  a 
person  not  a  member  of  the  bar  concerning  his  right 
to  vote,  he  cannot  set  up  this  advice  in  defense  on  a 
charge  of  illegal  voting.  But  if  he  states  the  facts  to 
the  Judges  of  Election,  and  they  decide  in  fkvor  of  his 
right  to  vote,  their  decision  would  rebut  the  presump- 
tion of  guilty  knowledge  on  his  part. — State  vs.  Boyet, 
10  Ired.,  p.  336.  Ignorance  of  law  will  not  excuse  an 
act  of  iUegal  voting,  but  on  the  other  hand  there  must 
be  shown  to  have  been 
defendant  a  state  of  facts 


dthin  the  knowledge  of  the 
(rhich  would  legally  disqual- 
ify him  from  voting. — 'M  ;Guire  vs.  State,  7  Humph., 
p.  54;  Reg.  vs.  Price,  3  Pfr.  &  D.,  p.  421;  11  A.  &  £., 
p.  727;  Commonwealth 
Voting  twice.  Commons 
417;  State  vs.  Bailey,  21 


Bradford,  9  Met.,  p.  268. 
ealth  vs.  Silsbee,  9  Mass.,  p. 
If  aine,  p.  62;  State  vs.  Wil- 
liams, 25  Maine,  p.  561;  ^  talker  vs.  Winn,  8  Mass.,  p* 
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248;  Clark  vs.  Binney,  2  Pick.,  p.  113.  The  act  of  vot- 
ing twice  must  be  done  knowingly. — People  vs.  Harris, 
29  Cal.,  p.  679. 

46.  Every  person  not  entitled  to  vote,  who  fraudu-  Attempting 

to  vote 

lently  attempts  to  vote,  or  who,  being  entitled  to  vote,  without 
attempts  to  vote  more  than  once  at  any  election,  is  ««*iifi«^ 
guilty  of  a  misdemeanor. 

•  Note.— Stats.  1850,  p.  Ill,  Sec.  101. 

47.  Every  person  who  procures,  aids,  assists,  coun-  Procuring 

1  1    •  -I  illo^l 

sels,  or  advises  another  to  give  or  offer  his  vote  at  any  ^^"^^J* 
election,  knowing  that  the  person  is  not  qualified  to  °»«*oo'' 
vote,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1866,  p.  511,  Sec.  8. 

48.  Every  officer  or  clerk  of  election  who  aids  in  Changing 

,         .  .  .  ballots  or 

changing  or  destroying  any  poll  list,  or  in  placing  any  JiJjJ^fi, 
ballots  in  the  ballot  box,  or  taking  any  therefrom,  or  omSenu 
adds,  or  attempts  to  add,  any  ballots  to  those  legally  ^®^**°^*^ 
polled  at  such  election,  either  by  fraudulently  intro- 
ducing the  same  into  the  ballot  box  before  or  after 
the  ballots  therein  have  been  counted,  or  adds  to  or 
mixes  with,  or  attempts  to  add  to  or  mix  with  the  bal- 
lots polled  any  other  ballots,  while  the  same  are  being 
counted  or  canvassed,  or  at  any  other  time,  with  in- 
tent to  change  the  result  of  such  election,  or  allows 
another  to  do  so,  when  in  his  power  to  prevent  it,  or 
carries  away  or  destroys,  or  knowingly  allows  another 
to  carry  away  or  destroy  any  poll  list,  ballot  box,  or 
ballots  lawfully  polled,  is  punishable  by  imprisonment 
in  the  State  Prison  for  not  less  than  two  nor  more  than 
seven  years. 

Note.— Stats.  1858,  p.  165,  Sec.  2. 

49.  Every  Inspector,  Judge,  or  Clerk  of  an  elec-  inspeetors 
tion,  who,  previous  to  putting  the  ballot  of  an  elector  ormarkCn 
in  the  ballot  box,  attempts  to  find  out  any  name  on  Si^i^^*^  * 
such  ballot,  or  who  opens  or  suffers  the  folded  ballot  of 
any  elector  which  has  been  handed  in  to  be  opened  or 


ng 
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meanor. 
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|U 

fel 


examined  previous  to  putting  the  same  into  the  ballot 
box,  or- who  makes  or  places  any  mark  or  device  on 
any  folded  ballot  with  the  view  to  ascertain  the  name 
of  any  person  for  whom  the  elector  has  voted,  or  who, 
without  the  consent  of  the  elector,  discloses  the  name 
of  any  person  which  such  Inspector,  Judge,  or  Clerk 
has  firaudulently  or  illegally  discovered  to  have  been 
voted  for  by  such  elector,  is  punishable  by  ^ne,  not 
less  than  fifty  nor  more  than  five  hundred  dollars. 

Note.— Stftts.  1863,  p.  398,  Sec.  1. 

60.  Every  person  who  forges  or  counterfeits  returns 
of  an  election  purporting  to  have  beSn  held  at  a  pre- 
cinct, town,  or  ward  where  no  election  was  in  fact  held, 
or  willfully  substitutes  forged  or  counterfeit  returns  of 
election  in  the  place  of  the  true  returns,  for  a  precinct, 
town,  or  ward  where  an  election  was  actually  held,  is 
punishable  by  imprisonment  in  the  State  Prison  for  a 
term  not  less  than  two  nor  more  than  ten  years. 

NOTK.—Stats.  1863,  p.  399,  Sec.  1. 

51.  Every  person  who  willfully  adds  to  or  sub- 
tracts from  the  votes  actually  cast  at  an  election,  in  any 
returns,  or  who  alters  such  returns,  is  punishable  by 
imprisonment  in  the  State  Prisoif  for  not  less  than  one 
nor  more  than  five  years. 

NoTK.—Stats.  1868,  p.  399,  Sec.  1. 


•  1 


52.  Every  person  who  aids  or  abets  in  the  commis- 
sion of  any  of  the  offenses  mentioned  in  the  four  pre- 
ceding sections,  is  punishable  by  imprisonment  in  the 
County  Jail  for  the  period  of  six  months,  or  in  the 
State  Prison  not  exceeding  two  years. 


>ie  to  lue  x/iouiw  jcxuLuriitsy  or 

propeF^JDHntj^or  to  some  Justice  o 
county,  is  puni8haWe-4jyimprisoni]  ent  in  the  County 
Jail  for  the  period  of  siis^onth ;,  or  in  the  State 
Prison  not  exceeding  two  yeai 

NoTK.— state.  1868,  p.  899,    ec.  1. 


iirand  Jniy  o^: 
'  the  Peace  of  such 
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53.  Every  person  who,  by  force,  threats,  menaces,  iBtimi- 
bribery,  or  any  corrupt  means,  either  directly  or  indi-  «orruptiDfir^ 
rectly,  attempts  to  influence  any  elector  in  giving  his  5efrau€int 
Tote,  or  to  deter  him  from  giving  the  same,  or  attempts  misde^*'  ^ 
by  any  means  whatever  to  awe,  restrain,  hinder,  or  dis- 
turb any  elector  in  the  free  exercise  of  the  right  of 
suifrage,  or  furnishes  any  elector  wishing  to  vote,  who 

cannot  read,  with  a  ticket,  informing  or  giving  such 
elector  to  understand  that  it  contains  a  name  written 
or  printed  thereon  different  from  the  name  which  is 
written  or  printed  thereon,  or  defrauds  any  elector  at 
any  such  election,  by  deceiving  and  causing  such 
elector  to  vote  for  a  different  person  for  any  office  than 
he  intended  or  desired  to  vote  for;  or  who,  being  In- 
spector, Judge,  or  Clerk  of  any  election,  while  acting 
as  such,  induces,  or  attempts  to  induce,  any  elector, 
either  by  menace  or  reward,  or  promise  thereofj  to 
vote  differently  from  what  such  elector  intended  or 
desired  to  vote,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1850,  p.  110,  Sec.  98;  Reg.  ts.  Soley, 
11  Mod.,  p.  115;  Bex  vs.  Oriplandi  11  Mod.,  p.  387; 
Rex  vs.  Plympton,  2  Ld.  Raym,  p.  1377;  Rex  vs.  Pitt, 
3  Burr.,  p.  1335;  Bex  vs.  JollifTe,  1  East,  p.  154;  Com. 
vs.  Callaghan,  2  Ya.  Cas.,  p.  460;  1  Buss.  Crimes,  p. 
154;  1  Bishop  Cr.  Law,  Sec.  368. 

54.  Ev?ry  person  who,  with  intent  to  promote  the  Furnishing 
election  of  himself  or  any  other  person,  either —  elections 

"  *  except  for 

1.  Furnishes  entertainment  at  his  expense  to  any  '^^^^^j^g 
meeting  of  electors  previous  to  or  during  an  election; 

2.  Pays  for,  procures,  or  engages  to  pay  for  any  such 
entertainment; 

3.  Furnishes  or  engages  to  pay  or  deliver  any  money 
0  ^'«rty  for  the  purpose  of  procming  the  attend- 
ance of  voters  at  the  polls,  or  for  the  purpose  of  com- 
pensating any  person  for  procuring  attendance  of  voters 
at  the  polls,  except  for  the  conveyance  of  voters  who 
are  sick  or  infirm ;  y' 

6 


/ 


42 


UnlaTTfal 
offers  to 
procure 
offic34  for 
electors. 


Communi- 
cating 
such  offer. 
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4.  Furnishes  or  engages  to  pay  or  deliver  any  money 
or  property  for  any  purpose  intended  to  promote  the 
election  of  any  candidate,  except  for  the  expenses  of 
holding  and  conducting  public  meetings  for  the  dis- 
cussion of  public  questions  and  of  printing  and  circu- 
lating ballots,  handbills,  and  other  papers  previous  to 
such  election; 
— Is  guilty  of  a  misdemeanor. 

55,  Every  person  who,  being  a  candidate  at  any 
election,  •oflFers  or  agrees  to  appoint  or  procure  the 
appointment  of  any  particular  person  to  office,  as  an 
inducement  or  consideration  to  any  person  to  vote  for, 
or  procure  or  aid  in  procuring  the  election  of  such  can- 
didate, is  guilty  of  a  misdemeanor.^ 

5Q.  Every  person,  not  being  a  candidate,  who 
communicates  any  offer,  made  in  violation  of  the  last 
section,  to  any  person,  with  intent  to  induce  him  to 
vote  for  or  to  procure  or  aid  in  procuring  the  election 
of  the  candidate  making  the  offer,  is  guilty  of  a  mis- 
demeanor. 


Bribing  or 

offering  to 

bribe 

members  of 

logi'iative 

caucuses, 

eto. 


67.  (§§  84,  85,  86.)  Every  person  who  gives  or 
offers  a  bribe  to  any  officer  or  member  of  si^y  legisla- 
tive caucus,  political  convention,  committee,  primary 
election,  or  political  gathering  of  any  kind,  held  for 
the  purpose  of  nominating  candidates  for  offices  of 
ho«ior,  trust,  or  profit,  in  this  State,  with  intent  to 
influence  the  person  to  whom  such  bribe  is  given  or 
offered  to  be  more  favorable  to  one  candidate  than 
another,  and  every  person,  memfcer  of  either  of  the 
bodies  in  this  section  mentione 
offers  to  receive  any  such  brib 
imprisonment  in  the  State  Priso 
nor  more  than  fourteen  years. 

Note.— Stats.  1850,  p.  2|9,  Sees.  84,  85,  86;  1863, 
p.  645,  Sees.  1,  2,  3. 


1,  who  receives  or 
is  punishable  by 
not  less  than  one 
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58.    Every  person  who,  by  threats,  intimidations,  PreroDting 
or  unlawful   violence,   willfully   hinders  or  prevents  moetinga. 
electors  from  assembling  in  public  meeting  for  the 
consideration  of  public  questions,  is  guilty  of  a  misde- 
meanor. 

69.    Every  person  who  willfully  disturbs  or  breaks  ^^^^^if" 
up  any  public  meeting  of  electors  or  others,  lawfully  SJ*e^tfngs, 
being  held  for  the  purpose  of  considering  public  ques-  Seanor. 
tioQS,  is  guilty  of  a  misdemeanor. 

60.  Every  person  who  makes,  offera,  or  accepts  any  Ji|^*^°5g®" 
bet  or  wager  upon  the  result  of  any  election,  or  upon 
tbe  success  or  failure  of  any  person  or  .candidate,  or 
upon  the  number  of  votes  to  be  cast,  either  in  the 
aggregate  or  for  any  particular  candidate,  or  upon  the 
vote  to  be  cast  by  any  person,  is  guilty  of  a  misde- 
meanor. 

Note. — The  statutes  of  Kentucky  provide  for  the 
punishment  of  an^'  person  who  **  shall  wager  or  bet 
any  sum  of  money  or  other  thing  upon  the  election  of 
any  of  the  officers"  mentioned  in  a  previous  section 
"  within  six  months  next  before  the  election." — Com- 
monwealth vs.  Eirk,  4  B.  Mon.,  p.  1.  The  language 
of  the  Alabama  Act  is:  "Every  person  w^ho  shall 
hereafter  make  any  bet  or  wager  of  money  or  other 
thing  of  value  upon  any  election  in  this  State,"  etc. — 
Givens  vs.  Bogers,  11  Ala.,  p.  543.  This  provision  has 
been  held  not  applicable  to  a  case  of  betting  after  the 
result  is  over. — State  vs.  Mahan,  2  Ala.,  p.  340.  These 
statutes  are  not  construed  to  interfere  with  betting  on 
elections  out  of  the  State,  or  to  extend  to  unauthorized 
elections  within  the  State. — Huckerson  vs.  Benson,  8 
Mo.,  p.  8.  The  Illinois  Act  was  held  not  to  apply  to  a 
wager  on  the  vote  of  Kentucky  for  President. — Morgan 
vs.  Petit,  3  Scam.,  p.  629.  But  where  the  wager  was 
upon  the  entire  result  of  the  Presidential  ticket,  it  was 
held  to  be  within  an  enactment  which  had  the  words, 
**  any  election  or  elections  in  this  State." — Quarlesvs. 
State,  5  Humph.,  p.  561.  It  will  be  observed,  however, 
that  the  word.«,  "  in  this  State,"  do  not  appear  in  Section 
60.  A  bet  that  a  particular  candidate  will  receive  a 
given  number  of  votes  (Commonwealth  vs.  Kirk,  4  B. 
Mon.,  p.  1),  or  will  beat  another  candidate  (Common- 
wealth vs.  Pa6h,  9  Dana,  p.  SI),  and  a  bet  upon  the 
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general  result  of  the  election  (State  vs.  Cross,  2 
Humph,,  p.  301),  are  equally  within  the  statute.  So, 
if  the  parties  a^ee  that  the  one  who  &ils  in  his  esti- 
mate shall  make  the  other  a  present  of  a  coat,  etc.,  the 
case  is  a  bet  within  the  statute.— Cain  vs.  State,  13  Sm. 
Sb  M.,  p.  456. 

o%*J&  ®^'  Every  person  who  willfully  violates  any  of  the 
p*reoMnot  provisions  of  the  laws  of  this  State  relating  to  elec- 
officers.       ^j^jjg  jg^  unless  a  different_^£jjflj|jyj|||g|br   such  viola- 

62.     Every  person  who  prints  any  ticket  not  in  con-  ^^   "J  ^^  TOtot 
formity  with  section  one  thousand  one  hundred  and  P^prisonment 
ninety-one  of  the  Political  Code,  or  who  circulates  or  [years,  or  by 
gives  to  another  any  ticket,  knowing  at  the  time  that  f 
such  ticket  does  not  conform  to  the  provisions  of  sec- 
tion one  thousand  one  hundred  and  ninety-one  of  the 
Political  Code,  is  guilty  of  a  misdemeanor.    [Approved 
March  25,  1874. 


OF  CRIMES  BY  AND  AGAINST  THE  EXECUTIVE  POWER 

OF  THE  STATE. 

Section  65.  Acting  in  a  public  capacity  without  having  qualified. 

66.  Acts  of  officers  de  facto  not  affected. 

67.  Giving  or  ofiering  bribes  to  executive  officers. 
•      68.  Asking  or  receiving  bribes. 

69.  Resisting  officers. 

70.  Extortion. 

71.  Violation  of  laws  prohibiting  certain  officers  from  dealing 

in  scrip,  etc.,  and  from  being  interested  in  contracts. 

72.  Fraudulently  presenting  bills  or  claims  to  public  officers 

for  allowance  or  payment. 

73.  Buying  appointments  to  office. 

74.  Taking  rewards  for  deputation. 

75.  Exercising  functions  of  office  wrongfully. 

76.  Refusal  to  surrender  books,  etc.,  to  successor. 

77.  Preceding  sections  to  apply  to  administrtitive  and  minis- 

terial officers. 


public*"*  ^'  Every  person  who  exercise 
w'thSuf  public  office  without  taking  the  oat 
SSIimod.   ^  out  giving  the  required  bond,  is  guilt 


any  function  of  a 
of  office,  or  with- 
of  a  misdemeanor. 

me  recTiirea  oona,  is  guilty  ot  a  mifl|mmuauui',  aiid'ior-- 

leits  his  right  to  the  office. 
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66.  The  last  section  shall  not  be  construed  to  affect  Acta  of 

Officers  do 

the  validity  of  acts  done  by  a  person  exercising  the  Jg*^.??* 
fdnctions  of  a  public  office  in  feet,  where  other  per- 
sons than  himself  are  interested  in  maintaining  the 
validity  of  such  acts.  * 

67.  Every  person  who  gives  or  offers  any  bribe  to  Giving  or 
any  executive  officer  of  this  State,  with  intent  to  influ-  bribes  to 

•^  '  executiye 

ence  him  in  respect  to  any  act,  decision,  vote,  opinion,  o^o®™- 
or  other  proceeding  as  such  officer,  is  punishable  by 
imprisomnent  in  the  State  Prison  not  less  than  one  nor 
more  than  fourteen  years,  and  is  disqualified  from  hold- 
ing any  office  in  this  State. 

KoTS. — stats.  1863,  Sees.  1, 2, 3.  It  has  been  held  in- 
dictable at  common  law  to  be  concerned  in  the  bribery, 
or  attempt  to  bribe,  a  Cabinet  Minister. — Yaughan's 
Case,  4  Burr.,  p.  2494.  Member  of  the  Legislature. — 
Whart.  Prec.,  p.  1012,  note.  (Commissioner  of  the  rev- 
enue.^U.  S.  vs.  Norvell;  Wharton's  St.  Trials,  p.  189. 
Bheriff.—Barefield  vs.  State,  14  Ala.,  p.  603. 

68.  Every  executive  officer,  or  person  elected  or  Asking  or 
appointed  to  an  executive  office,  who  asks,  receives,  or  bribe«. 
agrees  to  receive,  any  bribe,  upon  any  agreement  or 
understanding  that  his  vote,  opinion,  or  action  upon 

any  matter  then  pending,  or  which  may  be  brought 
before  him  in  his  official  capacity,  shall  be  influenced 
thereby,  is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  one  nor  more  than  fourteen  years; 
and,  in  addition  thereto,  forfeits  his  office,  and  is  for- 
ever disqualified  from  holding  any  office  in  this  State. 

NoTi.— Stats.  1863,  p.  645,  Sees.  1,  2,  3. 

60.  Every  person  who  attempts,  by  means  of  any  Resisting 
threat  or  violence,  to  deter  or  prevent  an  executive 
officer  from  performing  any  duty  imposed  upon  such 
officer  by  law,  or  who  knowingly  resists,  by  the  use  of 
force  or  violence,  such  officer,  in  the  performance  of 
his  dut}-,  is  punishable   by  fine  not  exceediii^  five 
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thousand  dollars,  and  imprisonment  in  the  County  Jail 
not  exceeding  five  years. 

Note.— Stats.  1860,  p.  125,  Sec.  1;  State  vs.  Lovett, 
3  Vt.,  p.  110;  State  vs.  Haley,  2  Strob.,  p.  78;  SUte 
vs.  Henderson,  15  Mo.,  p.  486;  State  vs.  Noyes,  25  Vt., 
p.  415;  Crumpton  vp.  Newman,  12  Ala.,  p.  199. 

kL  .■       ■    ?■     ^^'^"^  executive  or  ministerial  oflScer  who  know- 
\^rt.,n.  zngly  asks  or  receives  any  emolument,   gratuity     or 

\-    .  be  authorized  by  kw,  for  doing  any  official  act.  is  guilty 

Cc"\  ^'  ^  misdemeanor.  ®       -^ . 

/  NoTK.-Stats.  1850,  p.  242,  Sec.  107;  4B1.  Cbm.,lpr 

1  Russ.  Crimes,  p.  142;  1  Hawk.  P.  C,  Sec.  1;  Ke^.  vs. 
Tracy,  6  Mod.,  p.  80;  Runnels  vs.  Fletcher,  15  Mass., 
p.  525;  Respu]>lica  vs.  Hannum,  1  Yeates,  p.  71 ;  State 
vs.  Stotts,  5  Blackf.,  p.  460;  People  vs.  Whaley,  6  Cow., 
p.  661;  Reg.  vs.  Best,  2  Moody,  p.  124;  Com.  vs.  Bag- 
ley,  7  Pick.,  p.  279;  Shattuck  vs.  Woods,  1  Pick.,  p. 
171;  see,  also,  2  Bishop's  Cr.  Law,  Sees.  828,  329,  380, 
381.  The  offense  implies  the  existence  of  a  corrupt 
mind,  and  it  is  not  committiid  when  the  fee  come  vol- 
.  untarily  in  return  for  real  benefits  conferred  by  extra 
exertions  put  forth. — 2  Bi«ihop*8  Cr.  Law,  Sees.  826, 
882,  888,  334,  835,  336,  and  837. 

Violation         71.    Every  officer  or  person  prohibited  by  the  laws 

prohibiting  of  this  State  fi'om  makiiiff  or  beinff  interested  in  con- 
certain  ,    °  ° 

fromdeni-  ^^'^^^  ^^  from  bccoming  a  vendor  or  purchaser  at 
etc!" nd*^'  sales,  or  from  purchasing  scrip,  or  other  evidences  of 
inuroj^tid*  indebtedness,  who  violates  any  of  the  provisions  of 
such  laws,  is  punishable  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  imprisonment  in  the  State 
Prison  not  more  than  five  years,  and  is  forever  dis- 
qualified from  holding  any  oflicc  in  this  State. 


Frandu-  72.     EvciT  pcrson  wlio,  With  lutcnt  to  defraud,  pre- 

to  any  State  Board 
itj',  ward,  or  village 


nr.»  onting    sents  for  allowance  or  for  payment 
imbi?c  ^      or  officer,  or  to  any  county,  town. 


otticoi^  for 


ftiiownnco  Board  or  officer,  authorized  to  all  )w  or  pay  the  same 
if  genuine,  any  false  or  fraudulent  claim,  bill,  account, 
voucher,  or  writing,  is  guilty  of  ft  ouy. 
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73.     Every  person  who  gives  or  offers  any  gratuity  Buying  ap- 

point  moots 

or  reward,  in  consideration  that  he  or  any  other  person  to  office, 
shall  be  appointed  to  any  public  office,  or  shall  be  per- 
mitted to  exercise  or  discharge  the  duties  thereof,  is 
guilty  of  a  misdemeanor. 

Note.— Stats.  1850,  p.  239,  Sec.  85;  2  Bishop's  Cr. 
Law,  Sees.  190, 191;  Rex  vs.  Yaughan,  4  fiur.,  p-  2494; 
Rex  vs.  Pollraan,  2  Camp,  p.  229;  1  Russ.  on  Crimes, 
p.  147;  Commun wealth  vs.  Callaghan,  2  Va.  Cases, 
p.  460. 

"  1L  Every,  puulic  officer  who,  for  any  gratuity  or  Takinj 
reward,  appoints  another  person  to  a  public  office,  or  J*j  ^f^noji 
permits  another  person  to  exercise  or  discharge  any  of 
^  the  duties  of  his  office,  is  punishable  by  a  fine  not  ex- 
ceeding five  thousand  dollars,  and,  hi  addition  thereto, 
forfeits  his  office  and  is  forever  disqualified  from  hold- 
iug  any  office  in  this  State. 

Note. — Stats.  1850,  p.  289,  Sec.  85;  see  note  to  Sec. 
73.  , 

76.     Every  person  who  willfully  and  knowingly  in-  Exercising 
trudes  himself  into  any  public  office  to  which  he  has  office 

^   ^  wrongfully. 

not  been  elected  or  appointed,  and  every  person  who, 
ha\dng  been  an  executive  officer,  willfully  exercises 
auy  of  the  functions  of  his  office  after  his  term  has 
expired,  and  a  successor  has  been  elected  or  appointed 
and  has  qualified,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1850,  p.  242,  Sec.  105, 

76.     Every  officer  whose  office  is  abolished  by  law,  Refusal  to 
or  who,  after  the  expiration  of  the  time  for  which  he  books,  etc., 
may  be  appointed  or  elected,  or  after  he  has  resigned  successor, 
or  been  legally  removed  from  office,  willfully  and  un- 
lawful! v  withholds  or  detains  from  his  successor,  or 
other  person  entitled  thereto,  the  records,  papers,  doc- 
uments, or  other  writing  appeitaining  or  belonging  to 
his  office,  or  mutilates,  destroys,  or  takes  away  the 
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same,  is  punishable  by  imprisonment  in  the    State 
Prison  not  less  than  one  nor  more  than  ten  years. 

Note.— stats.  1850,  p.  240,  Sec.  89. 

Preceding  77.  The  various  provisions  of  this  Chapter  apply 
aSminU-  ^^  administrative  and  ministerial  officers,  in  the  same 
mfnisteri^  manner  as  if  they  were  mentioned  therein. 


TITLE    VI. 


OF  CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 

Section  SI.  Preventing  the  meeting  or  organization  of  either  branch 

of  the  Legislature. 

82.  Disturbing  the  Legislature  ^hile  in  session. 

83.  Altering  draft  of  bill  or  resolution,. 

84.  Altering  enrolled  copy  of  bill  or  resolution. 

85.  Giving  or  offering  bribes  to  members  of  the  Legislature. 

86.  Keceiv#ig  bribes  by  members  of  the  Legislature. 

87.  Witnesses  refusing  to  attend,  testify,  or  produce  papers 

before  the  Legislature  or  committees  thereof. 

88.  Members  of  the  Legislature,  in  addition  to  other  i>eiia]- 

ties,  to  forfeit  office  and  be  disqualified,  etc. 

Preventing       ^^-     Everj  person  who  willfully,  and  by  force  or 
orownka?  fraud,  prevents  the  Legislature  of  this  State,  or  either 
of  the  Houses  composing  it,  or  any  of  the  members 


tion  of 
either 
branch  of 

lie'  siatupe  ^^^^^^0^?  ^^'^^  meeting  or  organizing,  is  guilty  of  felony. 


Disturbing 
the  Lensla- 
ture  wttile 
in  session. 


82.  Every  person  who  willfully  disturbs  the  Legis- 
lature of  this  State,  or  either  of  the  Houses  composing 
it,  while  in  session,  or  who  commits  any  disorderly 
conduct  in  the  immediate  view  and  presence  of  either 


House,  tending  to  interrupt  its  pr 
the  respect  due  to  its  authority,  i 


meanor. 


Altering 
draft  of 
bill  or , 
resolution. 


83.    Eveiy  person  who  fi'audulJatly 
of  any  bill  or  resolution  which  hai 
either  of  the  Houses  composing  th 


ceedings  or  impair 
guilty  of  a  misde- 


alters  the  draft 

been  presented  to 

)  Legislature,  to  be 
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passed  or  adopted,  with  intent  to  procure  it  to  be 
passed  or  adopted  bj  either  House,  or  certified  by  th 
presiding  officer  of  either  Hou8e,*in  language  different 
fix)m  that  intended  by  such  House,  is  guilty  of  felony. 

84.  Every  person    who    fraudulently    alters    the  Altering 
enrolled  copy  of  any  bill  or  resolution  which  has  been  <»py  ©^  *>iu 
passed  or  adopted  by  the  Legislature  of  this  State,  '•»<>ia*4on' 
with  intent  to  procure  it  to  be  approved  by  the  Gov- 
ernor, or  certified  by  the  Secretary  of  State,  or  printed 
or  published  by  the  printer  of  the  statutes,  in  lan- 
guage different  from  that  in  which  it  was  passed  or 
adopted  by  the  Legislature;  is  guilty  of  felony. 

85.  (§§  84,  85,  86.)   Every  person  who  gives  or  Giving  or 
offers  to  give  a  bribe  to  any  member  of  the  Legisla-  bHboeto 
ture,  or  to  another  person  for  him,  or  attempts   by  iJj;iJj'**' 
menace,  deceit,  suppression  of  truth,  or  any  corrupt 
means,  to  influence  a  member  in  giving  or  withhold- 
ing his  vote,  or  in  not  attending  the  House  or  any 
committee  of  which  he  is  a  member,  is  punishable  by 
imprisonment  in  the  State  Prison  not  less  than  one 
nor  moi:e  than  ten  years. 

Note.— Stats.  1863,  -  p.  645,  Sees.  1,  2;  Whar- 
ton's Am.  Cr.  Law,  Sec.  2815;  Wharton's  Prec.,  p. 
1012,  note;  2  Bishop's  Cr.  Law,  Sees.  76,  77,  78,  79;  3 
Greenleaf  on  Evidence,  Sees.  71-73. 

86.  (§§  84,  85,  86.)    Every  member  of  either  of  Receiring 
Tjthe  Houses  composing  the  Legislature. of  this  State  membew 

wL  who  asks,  receives,  or  agrees  to  receive  any  bribe,  L««iai»taro 
y  upon  any  understanding  that  his  official  vote,  opinion, 
V  judgment,  or  action  shall  be^mfluenced  thereby,  or 
shall  be  given,  in  any  partipillair  \najiner,  or  upon  any 
particular  side  of  any  qujerstion  or  matter  upon  which 
he  may  be  required  tj/act  in  his  official  capacity,  or 
gives,  or  offers,  or  OTOmises  to  give,  any  official  vote  in 
consideration  that/another  member  of  the  Legislature 
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Witnesses 

refusing  to 

attend, 

testify,  or 

produce 

papers 

berore  the 

Legislature 

or 

committees 

theroofl 


shall  give  any  such  YGpereither  upon  the  same  oi 
another  question,  is/fJunishable  by  imprisonment  in 
the  State  Prison^HWi  less  than  one  nor  more  than  four- 
teen years. 

Note.— Stats.  1863,  p.  646,  Sec^.  1,  2.    Extended, 
however,  to  embrace  what  is' known  as  "lo[?  roUing," 
or  agreements  to  exchange  votes  for  or  against  measures 
pending  before  the  Legislature;  and,  also,   so  as  to 
embrace  deceits  and  concealments  practiced  upoa  mem- 
bers of  the  Legislature  to  obtain  their  votes.    In  Mar* 
shall  vs.  Baltimore  &  Ohio  R.  R.  Co.,  16  How.  (U.  S.) 
R.,  p.  314,  the  Court  (commenting  upon  the  cases  of 
Puller  vs.  Dame,  18  Pick.,  p.  470;  Hatzfield  vs.  Gul- 
den, 7  Watts,  p.  152;  Clippinger  vs.  Hepbaugh,  5 
Watts  &  S.,  p.  315;  Wood  vs.  McCan,  6  Dana,  p.  366; 
Hunt  vs.  Test,  8  Ala.,  p.  719;  The  Commonwealth  vs. 
Callaghan,  2  Ya.  Cas.,  p.  460),  say:    **  The  sum  of  these 
cases  is:    1.  All  contracts  for  a  contingent  compensa- 
tion for  obtaining  legislation,  or  to  use  personal  or  any 
secret  or  sinister  influence  on  legislators,  are  void  by 
the  policy  of  the  law.    2.  Secrecy  as  to  the  character 
under  which  the  agent  or  solicitor  acts  tends  to  decep- 
tion, and  is  immoral  and  fraudulent;  and  where  the 
agent  contracts  to  use  secret  influences,  or  voluntarily, 
without  contract  with  his  principal,  uses  such  means, 
he  cannot  have  the  assistance  of  a  Court  to  recover 
compensation.    3.  That  what,  in  the  technical  vocabu- 
lary of  politicians,  is  termed  "  log  rolling"  is  a  misde- 
meanor at  common  law,  punishable  by  indictment. 

87.  Every  person  who,  being  summoned  to  attend 
as  witness  before  either  House  of  the  Legislature  or 
any  committee  thereof,  refiises  or.  neglects,  without 
lawful  excuse,  to  attend  pursuant  to  such  summons; 
and  every  person  who,  being  present  before  either 
House  of  the  Legislature  or  any  committee  thereof 
willfully  refuses  to  be  sworn  or  to  answer  any  material 
and  proper  question,  or  to  prcuiuce,  upon  reasonable 
notice,  any  material  and  proper  books,  papers,  or  docu 
ments  in  his  possession  or  und(  r  his  control,  is  guilty 
of  a  misdemeanor. 


Note.— stats.  1857,  p. 


> 
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88.    Every  member  of  the  Legislature  convicted  Momben 
of  any  crima  defined  in  this  Chapter,  in  addition  to  •  yjuSo*  ^ 
the  pnnishment  prescribed,  forfeits  his  office  and  is  JiJ^Stiei. 
forever  disqualified  from  holding  any  ofiice  in  this  SffloJ^d 

o*  X  •  >^  bediqnali- 

btate.  ^ — ■ ■ ^^ ^  lled,eto. 
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BRIBERY  AND  CORRUPTION. 


Sicnov  92.  Giring  bribes  to  Judges,  jurors,  referees,  etc. 

93.  Receiving  bribes  by  judicial  officers,  jurors,  etc. 

94.  Extortion. 

95.  Improper  attempts  to  influence  jurors,  referees,  etc. 

96.  Misconduct  of  jurors,  referees,  etc. 

97.  Justice  or  Constable  purchasing  judgment. 

96.  Officers  to  forfeit  and  be  disqualified  fix>m  holding  office. 

02.    (§§  84,  85,  86, 106.)  Eveiy  person  who  gives  or  oiyinc 
offers  to  give  a  bribe  to  any  judicial  officer,  juror,  lodges, 
referee,  arbitrator,  or  umpire,  or  to  any  person  who  JjJ^®*' 
niay  be  authorized  by  law  to  hear  or  determine  any 
question  or  controversy,  with  intent  to  influence  his 
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Receirlng 
bribes  by 
judicial 
officorSi 
juion,eto. 


» 


Extortion. 


Improper 

attempts 

influence 

jurors, 

referees, 

otc. 


vote,  opinion,  or  decision  upon  any  matter  or  qnestion 
which  is  or  may  be  brought  before  him  for  decision, 
is  punishable  by  imprisonment  in  the  State  Prison 
not  less  than  one  nor  more  than  ten  years. 

Note.— Stats.  1856,  p.  220,  Sec.^lO;  1863,  p.  645,  Sees. 
1,  2;  People  ex  rel.  Purley,  2  Cal.,  p.  564;  1  Kuss.  on 
Ol-imes,  p.  154;  4  Bl.  Com.,  p.  139;  3  Greenleaf  on 
Evidence,  Sec.  71;  2  Bishop  Cr.  Law,  Sees,  76-79;  R. 
vs.  Gibbons,  p.  183;  3  Wharton^s  Cr.  Law,  Sec.  2814. 
The  offense  is  complete  by  the  offer  of  the  bribe. — 3 
Greenleaf  on  Evidence,  Sec.  72;  3  Wharton's  Cr.  Law, 
Sec.  2814. 

93.  (§§  84,  85,  86,  106.)  Every  judicial  officer, 
juror,  referee,  arbitrator,  or  umpire,  and  every  person 
authorized  by  law  to  hear  or  determine  any  question 
or  controversy,  who  asks,  receives,  or  agrees  to  receive, 
any  bribe,  upon  any  agreement  or  understanding  that 
his  vote,  opinion,  or  decision  upon  any  matters  or  ques- 
tion which  is  or  may  be  brought  before  him  for  decis- 
ion, shall  be  influenced  thereby,  is  punishable  by 
imprisonment  in  the  State  Prison  not  less  than  one 
nor  more  than  ten  years. 

Note.— stats.  1856,  p.  220,  Sec.  10;   1863,  p.  645, 
Sees.  84,  85,  86;  see  note  to  Sec.  92. 

04.  (§§  84,  85.)  Every  judicial  officer  who  asks 
or  receives  any  emolument,  gratuity,  or  reward,  or  any 
promise  thereof^  except  such  as  may  be  authorized  by 
law,  for  doing  any  official  act,  is  guilty  of  a  misde- 
meanor. 

Note.— stats.  1850,  p.  229;  see  note  to  Sec.  70. 


Every  person  who  corruptly  attempts  to  in- 
uror,  or  any  person 


fluenc 

a   juror, 

appointed  a  reier^%^n  respe 

decision  of,  any  cause  j)e 

before  him,  either: 

1.  By  means  of  any  commulicati^ 


summoned  or  dra\vn  as 
osen  as  an  ai  jitrator  or  umpire,  or 

;t  to  his  verdict  in,  or 
or  about  to  be  brought 


1  or  written, 


85.  Every  person  who  corruptly  attempts  to  influeno^ 
a  juror,  or  any  person  summoned  or  drawn  as  a  juror 
or  chosen  as  an  arbitrator,  or  umpire,  or  appointed  : 
referee,  in  respect  to  his  verdict  in,  or  decision  of  an; 
cause,  or  proceeding,  pending,  or  about  to  be  brough 
before  him,  either :  ^  g^^^ 

1.  By  means  of  any  communication,  oral  or  written 
had  with  him  except  in  the  regular  course  of  proceed 

2.  By  means  of  any  book,  paper,  or  instrument  er 
hibited,  otherwise  than  in  the  regular  course  of  pro 
ceedings;  ^  > 

3.  By  means  of  any  threat,  intimidation,  persuasion 
or  entreaty;  or,  i 

4.  By  means  of  any  promise,  or  assurance  of  an; 
pecuniary  or  other  advantage;  \ 

— \&  punishable  by  fine  not  exceeding  five  thousanc^ 
dollars,  or  by  imprisonment  in  the  State  Prison  not  ex 
ceeding  five  years. 

JNOTE.— Stats.  1856,  p.  220,  Sec.  10. 


63 


96-    Every  juror,  or  person  drawn  or  summoned  as  ^  5f ^•uror«^°^ 
I  juror,  or  chosen  arbitrator  or  umpire,  or  appointed  refl  ^Jj®"^®*^' 
teree,  who  either: 

1.  Makes  any  promise  or  agreement  to  give  a  verdio. 
or  decision  for  or  against  any  party;  or, 

2.  Willfully  and  corruptly  permits  any  communica 

tion  to  be  made  to  him,  or  receives  any  book,  paper,  in- 

•  strument,  or  information  relating  to  any  cause  or  matter 
,^nding  before  him,  except  according  to   the  regular 

course  of  proceedings; 

— ^Is  punishable  by  fine  not  exceeding  five  thousand  • 
dollars,  or  by  imprisonment  in  the  State  Prison  not  ex- 
ceeding five  years, 
exceeamg'  uve  yeans. 

Note.— Stats.  1856,  p.  220,  Sec.  10. 

•  97.    Every  Justice  of  the  Peace  or  Constable  of  the  Justice  or 

...  Constablo 

same  township  who  purchases  or  is  interested  in  the  purchasim: 

^  '-  judffzneDt. 

purchase  of  any  judgment  or  part  thereof  on  the 
docket  of,  or  on  any  docket  in  possession  of  such  Jus- 
tice, is  guilty  of  a  misdemeanor. 

f    08.     Every  officer  convicted  of  any  crime  defined  officers  to 
I  in  this  Chapter,  in  addition  to  the  punishment  pre-  bedUqunii- 
\  scribed,  forfeits  his  office  and  is  forever  disqualified  JS{^ 
J  from  holding  any  office  in  this  State. 
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CHAPTER  n. 

BESCUES. 

Section  101.  Bescuing  pmoners. 

102.  Betaking  goods  from  custody  of  officer. 

BeBoainc  101.     (§§  93,  94.)  Every  person  who  rescues  or  at- 

tempts to  rescue,  or  aids  another  person  in  rescuing  or 
attempting  to  rescue,  any  prisoner  from  any  prison,  or 
from  any  officer  or  person  having  him  in  lawful  cus- 
tody, is  punishable  as  follows: 

1.  If  such  prisoner  was  in  custody  upon  a  conviction 
of  felony  punishable  with  death:  by  imprisonment  in 
the  State  Prison  not  less  than  one  nor  more  than  four- 
teen years; 

2.  If  such  prisoner  was  in  custody  upon  a  conviction 
of  any  other  felony:-  by  imprisonment  in  the  State 
Prison  not  less  than  six  months  nor  more  than  five 
years; 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of 
felony:  by  a  fine  not  exceeding  one  thousand  dollars 
and  imprisonment  in  the  County  Jail  not  exceeding 
two  years; 

4.  If  such  prisoner  was  in  custody  otherwise  than 
upon  a  charge  or  conviction  of  felony:  by  fine  not  ex- 
ceeding five  hundred  dollars  and  imprisonment  in  the 
County  Jail  not  exceeding  six  months. 

Note. — Blackstone  defines  **  rescue  **  to  be  "  the  for- 
cibly and  knowingly  freeing  another  Ax>m  arrest  or 
imprisonment."^  Bl.  Com.,  p.  131.  '^Bescuo  is  a 
deliverance  of  a  prisoner  from  lawful  custody  by  any 
third  person.** — ^2  Bishop  Cr.  Law,  Sec.  893.  At  com- 
mon law  a  rescue,  where  Ithe  restraint  is  for  a  felony, 
is  a  felony;  and  where  me  restraint  is  for  a  misde- 
meanor, it  is  a  misdemelnor. — 4  Bl.  Com.,  p.  131;  2 
Hawk.  P.  C,  Sec.  6;  Be  J  vs.  Stoakes,  5  Car.  &  P.,  p. 
148;  Bex  vs.  Haswell,  Bins.  &  By.,  p.  458. 

102.  Every  person  who  wi  ilfiilly  injures  or  de- 
stroys, or  takes  or  attempts  to  t  .ke,  or  assists  any  per- 


PsNAL  Cods.  55 

son  in  taking  or  attempting  to  take,  fipom  the  custody  Retaking 

*  ^_  goods  from 

of  any  omcer  or  person,  any  personal  property  which  c^tody  of 
sach  officer  or  person  has  in  charge  under  any  process 
of  law,  is  guilty  of  a  misdemeanor. 


CHAPTER  m. 

ESCAPES   AND   AIDING   THEREIN. 

Sscnosr  105.  Escapes  from  State  Prison. 

106.  Attempt  to  escape  from  State  Prison, 

107.  Escapes  from  other  than  State  Prison. 

108.  Officers  suffering  convicts  to  escape. 

109.  Assisting  prisoner  to  escape. 

110.  Carrying  into  prison  things  useful  to  aid  in  an  escape. 

105.  Every  prisoner  confined  in  the  SfgAcp^frison  Escapes 
for  a  term  less  than  for  lifig^^'^ho  eji^^pSstherefrom,  is  PrSon. 
punishable  by  imprisonmraJ^iffmeState  Prison  for  a 
term  equal  in  lengJJj^-<ff^ei^3TOHic  was  serving  at 
the  time  ofjjj^lfescape. 

Note.— Stats.  1855,  p.  203,  Sec.  1.  An  escape  is  the 
deliverance  of  a  person  "who  is  lawfully  imprisoned,  out 
of  a  prison,  before  he  is  entitled  to  be  discharged. — 5 
Mass.,  p.  310;  see,  also,  2  Bishop  Cr.  Law,  Sec.  893, 
et  seq. 

106.  Every  prisoner  confined  ifi' thi^^tate  Prison  Attempt  to 

^^t  ^  .^^^  ©scape 

for  a  term  less  than  for  hfe^jpfO^^tenipts  to  escape  from  state 
from  such  prison,  is  guilty  o^^ox^^/^ 

107.  Every  prisoner  confined  in  any  other  prison  Escapes 
than  the   State   Prison,  who  escapes  or  attempts  to  UianSute 
escape  therefrom,  is  guilty  of  a  misdemeanor. 

108.  (§99.)  Every  keeper  of  a  prison.  Sheriff,  Dep-  officers 
uty  SheriflF,  Constable,  or  Jailer,  or  person  employed  convicts  to 
aa  a  guard,  who  fraudulently  contrives,  procures,  aids, 
connives  at,  or  voluntarily  permits  the  escape  of  any 
prisoner  in  custody,  is  punishable  by  imprisonment  in 
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the  State  Prison  not  exceeding  ten  years,  and  fine  not 
exceeding  ten  thousand  dollars. 

Aniatinc         109.     (§  98.)  Every  person  who  willfully  assists  any 

to  escape,     prisoner  confined  in  any  prison  or  in  the  lawful  custody 

of  any  officer  or  person  to  escape,  or  in  an  attempt  to 

escape  from  such  prison  or  custody,  is  punishable  as 

provided  in  Section  108  of  this  Code. 

Carrying         1 10.     (§  96.)  Evcry  pcrsou  who  carries  or  sends  into 
fSi  to'aidln  ^  prison  anything  useful  to  aid  a  prisoner  in  making 
an  escape,    j^j^g  escapc,  with  intent  thereby  to  facilitate  the  escape 
of  any  prisoner  confined  therein,  is  punishable  as  pro- 
vided in  Section  108  of  this  Code^^  i  /  ^o  "^ 


CHAPTER  IV. 


y// 


PORQING,   STEALING,   MUTILATING,   AND    FALSIFYING    JUDI- 
CIAL  AND   PUBLIC   RECORDS  AND  DOCUMENTS. 

SxCTiOK  118.  Larceny,  destruction,  etc.,  of  records  by  officers  haTin^ 
them  in  custody. 
r^  **•   114.  Larceny,  destruction,  etc.,  of  records  by  other  persons. 

115.  Offering  false  or  forged  instruments  to  be  filed  of  record. 

116.  Adding  names,  etc.,  to  jury  lists. 

117.  Falsifying  jury  lists,  etc. 

Larceny,  113.     (§87.)  Every  officer  having  the  custody  of 

of  rerords  ^^^  record,  map,  or  book,  or  of  any  paper  or  proceed- 
hSvi?ff^*  ing  of  any  Court.,  filed  or  deposited  in  any  public 
ca«S(ff.  office,  or  placed  in  his  hands  for  any  purpose,  who  is 
guilty  of  stealing,  willfully  destroying,  mutilating,  de- 
facing, altering  or  falsifying,  removing  or  secreting  the 
whole  or  any  part  of  such  recordi  map,  book,  paper,  or 
proceeding,  or  who  permit^  any  Ither  person  so  to  do, 
is  punishable  by  imprisonment  iJ  the  State  Prison  not 
less  than  one  nor  more  than  four^en  years, 

114.     (§  87.)  Every  person  nc  :  an  officer  such  as  is 
referred  to  in  the  preceding  sec  ion,  who  is  guilty  of 


\ 

\ 


.\/. 
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any  of  the  acts  specified  in  that  section,  is  punishable  Larceny, 
by  imprisonment  in  the  State  Prison  not  exceeding  tJo".  ©to . 

J  r  o    of  records 

five  years,  or  in  a  County  Jail  not  exceeding  one  year,  Jj^i^f 
or  by  a  fine  not  exceeding  one  hundred  dollars,  or  by 
both. 

115.     Every  person  who  knowingly  procures  or  offering 
offers  any  fiilse  or  forged  instrument  to  be  filed,  regis-  [^J«®^J 
tered,  or  recorded  in  any  public  oflice  within  this  Se^SSdof 
State,  which  instrument,  if  genuine,  might  be  filed,  '^*^' 
or  registered,  or  recorded  under  any  law  of  this  State 
or  of  the  "United  States,  is  guilty  of  felony. 

Adding 
'names, 

116.     Every  person  who  adds  any  names  to  the  list  of  etc.,  to 
persons  selected  to  serve  as  jurors  for  the  county,  either  ^X*S 

by  placing  the  same  in  the  jury  box,  or  otherwise,  or 
extracts  any  name  therefrom,  or  destroys  the  jury  box 
or  any  of  the  pieces  of  paper  containing  the  names  of 
jorors,  or  mutilates  or  defaces  such  names  so  that  the 
same  cannot  be  read,  or  changes  such  names  on  the 
pieces  of  paper,  except  in  cases  allowed  by  law,  is ' 
guilty  of  a  felony. 

117.     Every  officer  or  person  required  by  law  to  Falsifying 
certify  to  the  list  of  persons  selected  as  jurors  who  «t<^- 
maliciously,  corruptly,  or  willfully  certifies  to  a  false 
or  incorrect  list,  or  a  list  containing  other  names  than    . 
those  selected,  or  who,  being  required  by  law  to  write 
down  the  names  placed  on  the  certified  lists  on  separate 
pieces  of  paper,  does  not  write  down  and  place  in  the 
jury  box  the  same  names  that  are  on  the  certified  list, 
and  no  more  and  no  less  than  are  on  such  fist,  is  guilty 
of  a  felony. 


CHAPTER  V. 

PERJURY  AND  SUBORNATION  OF  PERJURY; 

Section  118.  Peijury  defined. 
119.  Oath  defined. 
8 


/ 
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Section  120.  Oath  of  office. 

121.  Irregularity  in  administering. 

122.  Incompetency  of  witneBs  no  defense. 

123.  Witness'  knowledge  of  materiality  of  his  testimony  not 

necessary. 

124.  Making  depositions,  etc.,  when  deemed  complete. 

125.  Statement  of  that  which  one  does  not  know  to  be  true. 

126.  Punishment  of  peijury. 

127.  Subornation  of  peijury. 

128.  Procuring  the  execution  of  innocent  person. 

Peijtt^  118.     (§  82.)     Every  person  who,  having  taken  an 

oath  that  he  will  testify,  declare,  depose,  or  certify 
truly  before  any  competent  tribunal,  officer,  or  person, 
in  any  of  the  cases  in  which  such  an  oath  may  by  law 
be  administered,  willfully  and  contrary  to  such  oath, 
states  as  true  any  material  matter  which  he  knows  to 
be  false,  is  guihiy  of  perjury. 

Note. — At  common  law,  peijury  was  the  taking  of 
&  willful  false  oath  by  one  who,  being  lawfully  sworn 
by  a  competent  Court  to  depose  the  truth  in  any 
judicial  proceeding,  swears  absolutely  and  falsely  in  a 
matter  material  to  the  point  in  question,  whether  he  be 
believed  or  not. — 1  Hawk.  P.  C,  Chap.  69,  Sec.  1;  2 
Russ.  on  Crimes,  p.  596;  State  vs.  Dodd,  3  Murph.,  p. 
226;  State  vs.  Simmons,  3  Murph.,  p.  128;  Martin  vs. 
Miller,  4  Miss.,  p.  47;  Pankey  vs.  People,  1  Scam.,  p. 
80;  Hopkins  vs.  Smith,  3  Barb.,  p.  599;  Jackson  vs. 
State,  1  Carter,  p.  184;  De  Bernie  vs.  State,  19  Ala.,  p. 
28;  State  vs.  Tappan,  1  Foster,  N.  H.,  p.  56;  Picker- 
'  ing*s  Case,  8  Grat.,  p.  628;  3  Wharton  Cr.  Law,  Sec. 

2198.  Swearing  rashly  or  inconsiderately,  but  accord- 
ing to  the  belief  of  the  witness,  is  not  perjury. — U.  S. 
vs.  Passmore,  4  Dallas,  p.  378;  Griffin's  Case,  Record- 
er's Decisions,  p.  48.  Nor  from  inadvertence  or  mis- 
take.— 2  Russ.  on  Crimes,  p.  597;  Steinman  vs.  Mc- 
Williams,  6  Barr.,  p.  178.  If  a  witness  state  his 
evidence  truly  to  the  writer  of  »n  affidavit,  and  the 
statements  are  written  out  rroneously,  the  witness  is 
not  guilty  of  perjury  in  swe*  -ing  to  such  affidavit,  pro- 


vided he  did  not  know  tha 
vs.  State,  20  Geo.,  p.  156. 


given  in  the  statute  of  185     is  as  follows:    **Eveiy 


person  having  taken  a  lawfu 
in  any  judicial  proceeding,  o 


by  law  an  oath  or  affirm  at  )n  is  required,  who  shall 
swear  or  affirm  willfully,  co  ruptly,  and  falsely  in  any 


it  was  so  written. — Jfesse 
The  definition  of  perjury 


oath,  or  made  affirmation 
in  any  other  matter  where 
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matter  material  to  the  issue  or  point  in  question  *  *  * 
shall  be  deemed  guil^  of  peijuiy." — Crimes  and  Pun- 
ishment Act  of  1850,  Sec.  82.  This  enlarged  definition, 
however,  seems  to  have  been  disregarded  by  subsequent 
Legislatures;  for  a  practice  has  grown  up  of  making 
express  provision  in  statutes  authorizing  any  new  mode 
of  investigation,  that  false  testimony  given  under  the 
statute  shall  be  peijury — thus  incumbering  the  statutes 
with  masses  of  useless  and  irrelevant  matter.  The 
following  are  Fome  few  of  the  leading  instances  of  such 
provisions:  Statutes  of  1868,  p.  647,  Sec.  2  of  the 
Registry  Act,  as  amended,  authorizes  the  County 
Clerks  and  Assessors  to  examine  witnesses,  and  declares 
false  swearing  on  such  examination  to  be  perjury.  Sees. 
3,  22,  and  28  of  the  same  Act  contain  similar  pro- 
visions. Statutes  of  1857,  p.  58,  authority  is  conferred 
upon  committees  of  the  Legislature  to  administer  oaths 
and  examine  witnesses,  and  false  swearing  upon  such 
examination  is  declared  to  be  peijury.  Statutes  of 
1853,  p.  22,  contain  similar  provisions.  Statutes  of  1857, 
p.  97,  contain  similar  provisions.  Statutes  of  1861,  p. 
419,  Sec.  17,  provide  that  whoever,  under  oath,  gives  to 
Assessor  false  lists  of  property,  is  guilty  of  peijury. 
Statutes  of  1859,  p.  235  (since  repealed),  provide  that 
the  trustees  and  architect  shall  subscribe  an  oath  that 
they  will  not  be  interested  in  certain  contracts,  and 
makes  a  violation  of  this  oath  peijury.  Hundreds  of 
such  statutes  might  be  cited,  but  these  are  sufficient  for 
illustration.  It  is  plain  that  by  force  of  the  definition 
of  perjury  contained  in  the  Act  of  1850,  and  above 
quoted,  that  false  swearing  in  any  instances  mentioned 
in  the  statutes  cited  could  have  been  punished  as  per- 
jury without  an  express  provision  to  that  effect.  Yet 
either  from  want  of  clearness  in  the  general  definition, 
or  from  the  feet  that  there  still  remained  cases  in  which 
fiilse  swearing  was  not  peijury,  i.  e.,  the  case  of  mere 
voluntary  oaths  (see  People  vs.  Travis,  1  Park.  Cr.,  p. 
213,  where,  under  a  similar  definition,  it  was  held  that 
peijury  could  not  be  assigned  of  a  false  oath  taken 
before  a  Notary  Public  as  part  of  the  preliminary 
proofs  of  loss  under  a  policy  of  marine  insurance),  the 
penalty  of  perjury  has  been  declared  again  and  again; 
of  course  giving  rise  to  a  question  in  respect  to  similar 
statutes,  in  which  the  express  declaration  has  been  omit- 
ted, whether  peijury  can  be  alleged  of  a  violation  of  the 
statute  oath.  To  simplify  the  existing  law  and  expunge 
from  the  statutes  these  multiplied  provisions,  covering 
nearly  the  same  ground,  a  subsequent  section  (Sees.  151, 
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152,  post)  declares  it  to  be  a  mlisdeineanor  to  administer 
or  take  any  oath  except  in  cases  there  ppecitied.  The 
sections  in  this  subdivision  extend  the  penalties  of  per- 
jury to  violation  of  all  oaths  authorized  by  law,  as  well 
as  to  violations  of  oaths  required.  *"*"  Testify y  declare^ 
depose^  or  certify y  It  is  not  intended  to  confine  the 
definition  of  peijury  to  testimony  and  depositions, 
strictly  so  called.  On  the  contrary,  the  section  defining 
peijury  is  broad  enough  to  embrace  every  class  of  state- 
ment which  by  law  may  be  attested  by  an  oath  apply- 
ing to  the  particular  statement,  in  distinction  from  the 
general  oath  taken  by  public  officers.  Nearly  every 
[  \  mode  of  oral  statement  under  oath  is  embraced  by  the 
'  Iterm  **  testify,"  and  nearly  every  written  one  in  the 
\  iterm  "  depose."  But  as  doubts  may  arise  as  to  the  full 
Xlextension  of  these  terms,  in  peculiar  cases,  the  Com- 
missioners have  added  ** declare"  and  "certify,"  in 
order  that  all  modes  of  statement  may  be  clearly 
included.  Material  matter.  In  People  vs.  McDer-^ 
mott,  8  Cal.,  p.  288,  it  was  held  that  the  false  oath  < 
must  be  as  to  some  material  matter,  and  therefore  '. 
prejudicial  to  someone;  that  otherwise,  however  willful 
it  might  be,  it  did  not  constitute  perjury.  See,  also,  3 
\Vharton*8  Cr.  Law,  Sec.  2228;  2  Russ.  on  Crimes,  p. 
600;  Hinch  vs.  State,  2  Miss.,  p.  158;  Campbell  vs. 
People,  8  Wend.,  p.  636;  Conner  vs.  Com.,  2  Va. 
Cases,  p.  30;  Com.  vs.  Knight,  12  Mass.,  p.  274. 

1 19.  The  term  "oath,**  as  used  in  the  last  section, 
includes  an  affirmation,  and  every  other  mode  author- 
ized hy  law  of  attesting  the  truth  of  that  which  is 
stated. 

Note.— See  Sec.  7,  Subd.  16;  4  Bl.  Com.,  pp.  137  to 
139;  2  Chitty's  Cr.  Law,  Chap.  9. 

1 20.  So  much  of  an  oath  of  office  as  relates  to  the 
future  performance  of  official  duties  is  not  such  an 
oath  as  is  intended  by  the  two  preceding  sections. 

Note.— State  vs.  Dayton,  3  Zab.,  p.  49.  The  defini- 
tion of  peijury  cannot  properl,  include  the  violation  of 
an  oath  of  office  by  misconc  net  in  the  office.  The 
official  oath  should  serve  a  vf  uable  purpose  in  giving 


J 


point  and  depth  to  the  sense  of 
person  intrusted  with  the  disci 
bility  owes  to  the  community 


vcnient  mode  of  punishing  ofi  iial  misconduct  to  treat 


it  as  involving  a  broach  of  th 


public  duty  which  every 
arge  of  official  responsi- 
but  it  cannot  be  a  con- 
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ill 

^«" 

'»«'  Penal  Code.  61 


i= 
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I  i  should  be  declared  criminal,  and  the  punishment  should 

be  affixed  to  the  act  itself. 


i 


121.  It  is  no  defense  to  a  prosecution  for  perjury  irregular- 
that  the  oath  was  administered  or  taken  in  an  irregu-  ndminiater- 
lar  manner.  • 

Note.— 3  Wharton's  Cr.  Law,  Sees.  2205-7.  Two 
classes  of  cases  are  important  to  be  considered.  One 
class  is,  where  an  oath  is  administered  in  an  irregular 
manner,  but  the  person  taking  it  supposes  at  the  time 
that  all  the  formalities  of  law  are  being  complied  with. 
Such  were  the  circumstances  in  People  vs.  Cook,  4 
Seld.,  p.  67,  where  challenged  voters  were  sworn  upon 
a  copy  of  Watts'  Psalms  and  Hymns,  the  book  being 
supposed  to  be  the  Bible.  As  to  these  cases,  the 
decision  in  People  vs.  Cook  is,  that  the  oath  is  valid, 
and  the  party  is  as  amenable  to  the  consequences  of 
peijury  as  if  it  had  been  administered  in  strict  con- 
formity  to  the  statute.  Another  class  of  cases  is,  where 
the  person  taking  the  oath  evades  some  formality  of 
the  oath  with  intent  to  ej^cape  its  obligation;  as  where 
he  kisses  his  thumb  instead  of  the  book.  In  these 
cases  his  fraud  should  not  be  permitted  to  secure  him 
against  punishment.  The  section  in  the  text  therefore 
prescribes  the  same  rule  for  both  classes. 

122.  It  is  no  defense  to  a  prosecution  for  perjury  incompo- 
that  the  accused  was  not  competent  to  ffive  the  testi-  witness 

^  no  defense. 

mony,  deposition,  or  certificate  of  which  falsehood  is 
alleged.  It  is  sufficient  that  he  did  give  such  testi- 
mony or  make  such  deposition  or  certificate. 

Note.— 3  Wharton's  Cr.  Law,  Sees.  2209,  2224; 
Montgomery  vs.  State,  10  Ohio,  p.  220 j  Van  Steen- 
berg  vs.  Kortz,  10  Johns.,  p.  167;  Rich  vs.  Newell,  3 
Yea.,  p.  414. 

123.  It  is  no  defense  to  a  prosecution  for  perjury  witnesFos» 
that  the  accused  did  not  know  the  materiality  of  the  of 

.  materiality 

also  statement  made  by  him;  or  that  it  did  not,  in  j*  {^Js 

•^  '  '  testimony 

fact,  affect  the   proceeding   in   or  for  which  it  was  Secessary. 
made.    It  is  sufficient  that  it  was  material,  and  might 
have  been  used  to  affect  such  proceeding. 
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124.  The  making  of  a  deposition  or  certificate  is 
deemed  to  be  complete,  within  the  provisions  of  this 
Chapter,  from  the  time  when  it  is  delivered  by  the 
accused  to  any  other  person,  with  the  intent  that  it  be 
uttered  or  published  as  true. 

125.  An  unqualified  statement  of  that  which  one 
does  not  know  to  be  t^ue  is  equivalent  to  a  statement 
of  that  which  one  knows  to  be  false. . 

Note. — See,  in  support  of  the  rule  prescribed  in  this 
section,  People  vs.  McKinncy,  3  Park  Cr.,  p.  511; 
Bennett  vs.  Judson,  21  N.  Y.,  p.  238;  Commonwealth 
vs.  Cornish,  6  Binn.,  p.  249;  Steinman  vs.  Mc Williams, 
6  Penn.  St.,  p.  170;  3  Wharton  Cr.  Law,  Sec.  2201; 
and  opposed  to  it,  United  States  vs.  SheUmire,  Baldw., 
p.  370. 

126.  (§  82.)  Perjury  is  punishable  by  imprison- 
ment in  the  State  Prison  not  less  than  one  nor  more 

than  fourteen  years. 

« 

127.  (§  82.)  Every  person  who  willfully  procures 
another  person  to  commit  perjury  is  guilty  of  subomar 
tion  of  perjury,  and  is  punishable  in  the  same  manner 
as  he  would  be  if  personally  guilty  of  the  perjury  so 
procured. 

Note. — The  party  charged  must  procure  the  commis- 
sion of  peigury,  by  inciting,  instigating,  or  persuading 
the- witness  to  commit  the  offense. — 2  Russ.  on  Crimes, 
p.  596;  Com.  vs.  Douglass,  5  Met.,  p.  341;  3  Whar- 
ton's Cr.  Law,  Sec.  2283;  2  Bishop's  Cr.  Law,  Sec.  887. 
Though  the  party  charged  with  subornation  of  peijuiy 
knew  that  the  testimony  of  a  witness  whom  he  called 
would  be  false,  yet  if  he  did  not  know  that  the  witness 
would  willfully  testify  to  a  fact  knowing  it  to  be  false, 
he  cannot  be  convicted. — Com.  vs.  Douglass,  5  Met, 
p.  241. 


128.  (§  83.)  Every  person  whc 
or  subornation  of  perjuij,  procuret 
execution  of  any  innocent  persoi 
death. 

Note. — This  section  is  fc 
crimes  and  punishment  Act 
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the  conviction  and 
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person  so  procuring  the  conviction  and  execution  of 
an  innocent  person  ^^  shall  be  deemed  guilty  of  muV' 
derj*^  The  offense  certainly  does  not  fall  within  any 
known  definition  of  murder,  and^s  repugnant  to  the 
definition  of  murder  given  in  our  statutes.  The  Com- 
mission have  therefore  deemed  it  advisable  to  omit  the 
words  quoted,  and  to  aj£x  the  punRment  to  the  act 
itself. 


CHAPTER  VL 

PALSIPYINQ   EVIDENCE. 


Section  132.  Offering  false  evidence. 

133.  Deceiving  a  witness. 

134.  Preparing  false  evidence. 

135.  Destroying  evidence. 

136.  Preventing  or  dissuading  witness  from  attending. 

137.  Bribing  witnesses. 

138.  Taking  or  offering  to  take  bribes. 

132.  Every  person  who  upon  any  trial,  proceed-  Offering 
ing,  inquiry,  or  investigation  whatever,  authorized  or  evidence, 
permitted  by  law,  otters  in  evidence,  as  genuine  or 

true,  any  book,  paper,  document,  record,  or  other 
instrument  in  writing,  knowing  the  same  to  have  been 
forged  or  fraudulently  altered  or  ante-dated,  is  guilty 
of  felony. 

133.  Every  person  who  practices  any   fraud  or  Deceiving 

J       .  ,  a  witness. 

deceit,  or  knowingly  makes  or  exhibits  any  false  state- 
ment, representation,  token,  or  writing,  to  any  witness 
or  person  about  to  be  palled  as  a  witness  upon  any 
trial,  proceeding,  inquiry,  or  investigation  whatever, 
authorized  by  law,  with  intent  to  affect  the  testimony 
of  such  witness,  is  guilty  of  a  misdemeanor. 

134.  Every  person  guilty  of  preparing  any  false  Preparing 
or  ante-dated    book,    paper,   record,   instrument    in  evidence, 
writing,  or  other  matter  or  thing,  with  intenffto'  pro- 
duce it,  or  allow  it  to  be  produced  for  any  fraudulent 


•# 


64 


Penal  C!odb. 


Dertroying 
evidence. 


Provonting 

or 

di^«iluadiDg 

witness 

from 

attending. 


Bribing 
witnesses. 


or  deceitful  purpose,  as  genuine  or  true,  upon  any  trial, 
proceeding,  or  inquiry  whatever,  authorized  by  law, 
is  guilty  of  foiony. 

Note. — The  Tracy  Peerage  case  (10  CI.  *&  F.,  p. 
154),  though  involving  no  points  of  criminal  law,  sup- 
plies a^  illustration  relevant  to  this  subject.  In  that 
case  a  claimant  to  a  peerage  produced  manuscript 
entries  in  a  prayer  book,  alleged  to  be  of  ancient  date; 
and,  at  a  very  late  stage  of  the  proceeding,  called  wit- 
nesses to  testify  to  an  inscription  upon  a  tombstone, 
tending  to  make  out  the  pedigree  necessary  to  the 
claimant's  case.  The  tombstone  itself  could  not  be 
produced;  and,  the  circumstances  of  the  case  involving 
suspicion,  the  claim  was  dismissed;  Lord  Campbell 
expressing  his  conviction  that  the  case  was  founded  on 
fraud  and  forgery. 

135.  Every  person  who,  knowing  that  any  book, 
paper,  record,  instrument  in  writing,  or  other  matter 
or  thing,  is  about  to  be  produced  in  evidence  upon 
any  trial,  inquiry,  or  investigation  whatever,  author- 
ized by  law,  willfully  destroys  or  conceals  the  same, 
with  intent  thereby  to  prevent  it  from  being  produced, 
is  guilty  of  a  misdemeanor. 

1 36.  Eveiy  person  who  willfully  prevents  or  dis- 
suades any  pci-son  who  is  or  may  become  a  witness, 
from  attending  upon  any  trial,  proceeding,  or  inquiry, 
authorized  by  law,  is  guilty  of  a  misdemeanor. 


137.  Every  person  who  gives  or  offers,  or  promises 
to  give,  to  any  witness,  or  person  about  to  be  called  as 
as  a  witness,  any  bribe,  upon  any  understanding  or 
agreement  that  the  testimony  of  such  witness  shall  be 
thereby  influenced,  or  who  attempts  by  any  other  means 
fraudulently  to  induce  any  personlgive  false  or  withhold 
true  testimony,  is  guilty  of  a  feloi  y. 
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be  called  as  such,  who  receives,  oi 
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from  the  trial  or  proceeding  upon  which  his  testimony 
IB  required,  is  guilty  of  a  misdemeanor. 

Note. — The  preceding  Chapter  is  founded  upon  Sec- 
tion 3  of  the  Act  of  April  27th,  1863  (Stats.  1863,  p. 

645),  and  Sections  84  and  86  of  the  Crimes  and  Punish- 

« 

ment  Act,  as  amended  by  the  Act  cited. 


1  CHAPTER  Vn. 

I 

I 
I 

I  OTHER  OFFENSES   AGAINST  PUBLIC  JUSTICE. 

t  Sectiok  142.  Officer  refusing  to  receive  or  arrest  parties  charged  with 

I  0  crime. 

143.  Public  Administrator,  neglect  of  duty  or  violation  of 
duty  by. 

144.  Beceiving  fee  or  compensation  for  services  rendered  in 
arresting  fugitives  from  justice. 

145.  Delaying  to  take  person  arrested  before  a  magistrate. 

146.  Making  arrests,  etc.,  without  lawful  authority. 

147.  Inhumanity  to  prisoners. 

148.  Besisting  public  officers  in  the  discharge  of  their  duties. 

149.  Assaults,  etc.,  by  officers,  under  color  of  authority. 

150.  Befusing  to  aid  officers  in  arrest,  etc. 

151.  Taking  extra-judicial  oaths. 
~152.  Administering  extra-judicial  oatlis. 

153.  Compounding  crimes. 

154.  Dehtor  fraudulently  concealing  his  property. 

155.  Defendant  fraudulently  concealing  his  property. 
159.  Fraudulent  pretenses  relative  to  birth  of  infisint. 

157.  Substituting  one  child  for  another. 

158.  Common  barratry  defined.    How  punished. 

159.  What  proof  is  required. 

160.  Miscohduct  by  attorneys. 

161.  Buying  demands  or  suit  by  an  attorney. 

162.  Attorneys  forbidden  to  defend  prosecutions  carried  on 
by  their  partners  or  formerly  by  themselves. 

163.  Limitation  of  preceding  section. 

164.  Grand  juror  acting  after  challenge  has  been  allowed. 

165.  Bribing  members  of  Common  Councils,  Boards  of  Su- 
pervisors, or  Trustees. 

166.  Criminal  contempts. 

167.  False  certificates  by  public  officers. 

168.  Disclosing  fact  of  indictment  or  presentment  having 
been  found  or  made. 
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Section  169.  Grand  juror  disclosing  what  transpired  before  the  ^rand 

jury. 

170.  Maliciously  procuring  search  warrant. 

171.  Unauthorized  communication  with  convict  in  the  State 

Prison. 

172.  Keeping  liquor  within  two  miles  of  State  Prison. 

173.  Importing  foreign  convicts. 

174.  Bringing  Chinese  into  the  State. 

175.  Separate  and  distinct  prosecutions. 

176.  Omission  of  duty  by  public  officer. 

177.  Commission  of  prohibited  acts,  when  no  penalty  is 

prescribed. 

142.  (§  100.)  Every  Sheriff,  Coroner,  keeper  of 
a  jail,  Constable,  or  other  peace  officer,  who  willfully 
refuses  to  receive  or  arrest  any  person  chargec^with  a 
criminal  offense,  is  punishable  by  fine  not  exceeding 
five  thousand  dollars,  and  imprisonment  in  the  County- 
Jail  not  exceeding  five  years. 

■ 

143.  Every  person  holding  the  office  of  Public 
Administrator,  who  willfully  refuses  or  neglects  to 
perform  the  duties  thereof,  or  who  violates  any  pro- 
vision of  law  relating  to  his  duties  or  the  duties  of  his 
office,  for  which  some  other  punishment  is  not  pre- 
scribed, is  punishable  by  fine  not  exceeding  five  thou-' 
sand  dollars,  or  imprisonment  in  the  County  Jail  not 
exceeding  two  years,  or  both. 

Note.— stats.  1851,  p.  488,  Sec.  303. 

144.  Every  person  who  violates  any  of  the  provi- 
sions of  Section  1558  is  guilty  of  a  misdemeanor. 

Note. — The  section  referred  to  relates  to  fees  or  com- 
pensation allowed  persons  for  pursuing  and  securiof^ 
the  extradition  of  fugitives  from  justice. 


145.    Every  public  officer  or 
arrested  any  person  upon  a  crimin 
fully  delays  to  take  such  person 
having  jurisdiction,  to  take  his 
of  a  misdemeanor. 


ether 


person,  having 

1  charge,  who  will- 

jefore  a  magistrate 

e3  imination,  is  guilty 


Note. — This  section  is  in 
understood  duty  of  officers  oi 


nded  to  enforce  the  well 
private  persona  who  have 
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made  arrests.  The  arrested  person  is  entitled  to  a 
speedy  hearing  upon  the  charge  preferred  against  him. 
The  subject  might  indeed  be  considered  covered,  so  far  as 
public  officers  are  concerned,  by  the  general  provisions 
elsewhere  reported  (Sec.  176),  making  it  a  misdemeanor 
foT  an  officer  willfully  to  omit  an  official  duty.  But 
there  would  still  remain  cases  in  which  a  private  per- 
son is  authorized  to  make  an  arrest. 

146.  Eveiy  public  officer,  or  person  pretending  to  Making 

ftrrostof 

b^  a  public  officer,  who,  under  the  pretense  or  color  ^f{^^^^ 
of  any  process  or  other  legal  authority,  arrests  any  aa'thority. 
person  or  detains  him  against  his  will,  or  seizes  or 
levies  upon  any  property,  or  dispossesses  any  one  of 
any  lands  or  tenements,  without  a  regular  process  or 
other  lawful  authority  therefor,  is  guilty  of  a  misde- 
meanor. 

147.  (§  88.)     Every  officer  who  is  guilty  of  willful  inhuman- 
inhumanity  or  oppression  toward  any  prisoner  under  priaonors. 
his  care  or  in  his  custody,  is  punishable  by  fine  not 
exceeding  two  thousand  dollars,  and  by  removal  fjpom 
office. 

•   Note.— See  note  to  Sec.  149. 

148.  (§  92.)     Evefy  person  who  willfully  resists,  Ro«i«ting 
delays,  or  obstructs  any  puBliw*  officer,  in  the  discharge  officera 
or  attempt  to  discharge  any  duty  of  his  office,  when  ^p^f^*® 
no  other  punishment  is  prescribed,  is  punishable  by  ^^^^ 
fine  not  exceeding  five  thousand  dollars,  and  imp4son- 
ment  in  the  County  Jail  not  exceeding  five  yeare. 

Note. — Statsi  1860,  p.  125,  Sec.  1;   Crumpton  vs. 
Newman,  12  Ala.,  p.  199;  State  vs.  Lovett,  ^  Vt.,  p. 
*  *    110;  State  vs.  Hailey,  2  Strob.,  p.  73;  State  vs.  Hen- 
derson-, 15  Mo.,  p.  486;    State  vs.  Noyes,  25  Vt.,  p. 
415;  2  Bisho*p>^r.^Law,  Sees.  857-869. 

149.  (§  92.)     Every  nubile  offioec  who,  under  color  Assauita, 

•^^  ^^  ••  otc    by 

of  authority,  without  lawful  necessity,  assaults  or  beats  officers, 

.  .  j«^  under 

any  person,  Jis'  punishable  by  fine  not  exceeding- five  authority, 
thousaild^dollars,  and  imprisonment  in  the  County  Jail 
not  exceeding  five  years. 
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Refueling 
to  aid 
officers  in 
arroBt,  etc 


Taking 
extra- 
judicial 
oaths. 


Adminis- 
tering 
extra- 
jadicial 
oaths. 


Note.— Stats.  1860,  p.  125,  Sec.  1;  Harrison  vs.  Hodg- 
son, 10  B.  &  C,  p.  445;  2  Wharton  Cr.  Law,  Sec.  1260; 
People  vs.  Gulick,  Hill  &  Denio,  p.  229. 

160.  (§  128.)  Every  male  person  above  eighteen 
years  of  age  who  neglects  or  refuses  to  join  the  posse 
comitatus  or  power  of  the  county,  by  neglecting  or 
refusing  to  aid  and  assist  in  taking  or  arresting  any 
person  against  whom  there  may  be  issued  any  process, 
or  by  neglecting  to  aid  and  assist  in  retaking  any  per- 
son who,  after  being  arrested  or  confined,  may  have 
escaped  from  such  arrest  or  imprisonment,  or  by  neg- 
lecting or  refusing  to  aid  and  assist  in  preventing  any 
breach  of  the  peace,  or  the  commission  of  any  crimi- 
nal ofi^ense,  being  thereto  lawfully  required  by  any 
Sheriff,  Deputy  Sherift",  Coroner,  Constable,  Judge,  or 
Justice  of  the  Peace,  or  other  officer  concerned  in  the 
administration  of  justice,  is  punishable  by  fine  of  not 
less  than  fifty  nor  more  than  one  thousand  dollars. 

I.  Every  person  who  takes  an  oath  beforean 
officerS9kjM)erson  authorized  by  kw  to  admini^ifefrfoaths, 
except  wn6»^uch  oath  is  required  Qj>-iflithorized  by 
law,  or  is  requir&i^y  the  provj^artJfis  of  some  contract 
as  the  basis  of  or  in^j^^^^f  a  claim,  or  when  the 
same  has  been  a^3;i»^Sto  ber6^«i^d  by  some  person 
as  proof  oj^^wfly  fact  in  the  perforn^tm^e  of  any  con- 
tract>>lmgation,  'or  duty,  instead  of  otheretii^nce,  is 
Ity  of  a  misdemeanor. 

\2.  Every  officer  who  administers  an  oatjx  to 
anotherTf^^on,  or  who  makes  and  delivejgwwlycertifi- 
cate  that  an&tti^  person  has  takdtfan  oath,  except 


when  such  oath  is 
required  by  the 


Sraut 
son 


of  or  in 


of  a  claim,  or  whfe  ^^e  same  has  been 


agmwrto  be  received  by  some 


ly  feet  in  the  performance  of  i  ny  contracvTTbfiga- 


loiized  by  law,  or  is 
e  contract  as  a  basis 


lersoths^s  a  proof  of 
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Note. — It  is  known  that,  in  many  cases,  persons 
employ  the  sanctity  of  a  judicial  oath  to  gain  credence 
for  their  statements,  j'et  escape  punishment  for  falsity 
in  those  statements  bccuu.«e  the  penalties  of  peijury  do 
not  extend  to  mere  voluntary  oaths.  Sworn  statements 
are  frequently  published  to  advance  the  sales  of  a  par- 
ticular article,  or  to  6upix)rt  one  side  in  a  public  con- 
trovers3'.  It  is  the  intention  of  the  two  sections  above 
to  restrict  the  practice  of  taking  "or  administering 
these  voluntary  oaths.  The  provisions  allow  affidavits 
to  be  made  in  proof  of  loss  under  policies  of  insurance; 
in  proof  of  facts  nece>sary  to  show  title  between  ven- 
»  dor  and  purchaser  of  real   property;  and   in  all  the 

other  cases  where  thore  is  an  agreement    to  receive 
•  them  in^tead  of  pui'suing  the  ordinary  methods  of  legal 

investigation.  And  by  antececlent  provisions  of  this 
Code,  the  panaltius  of  perjury  are  extended  to  willful 
false  swearing  in  these  cases,  as  well  as  in  cases  where 
the  oath  is  required  by  law.    See  Sec.  118  and  note. 

153.     (§  101.)     Every  person  who,  having  knowl-  Compound- 
edge  of  the  actual  commisdioii  of  a  crime,  takes  money 
or  property  of  another,  or  any  gratuity  or  reward,  or« 
any  engagement,  or  [)romise  tliej-eof,  upon  any  agree- 
ment or  understanding  to  compound  or  conceal  such 
crime,  or  to  abstain  from  any  prosecution  thereof,  or  to 
withhold  any  evidence  thereof,  except  in  the  cavses 
provided  for  by  law,  in  which  crimes  may  be  compro- 
mised by  leave  of  Court,  is  punishable  as  follows: 
'1.  By  imprisonment  in  the  estate  Prison  not  exceed-  ^ 

ingfive  years,  or  in  a  County  Jail  not  exceeding  one 
year,  where  the  crime  was  punishable  by  death  or  im- 
pri^sonment  in  the  State  Prison  for  life; 

2.  By  imprisonment  in  the  State  Prison  not  exceed- 

■  

^  ing  three  years,  or  in  the  County  Jail  not  exceeding 
SIX  months,  where  the  crime  was  punishable  by  im- 
prisonment in  the  State  I'rison  for  any  other  tenn  than 
for  life; 

3.  By  imprisonment  in  the  County  Jail  not  exceed- 
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ing  six  months,  or  by  fine  not  exceeding  five  hundred 
dollars,  where  the  crime  ^^as  a  niisSenieanor^ 

NoTK. — This  section  was  compiled  from  Sec.  101  of 
the  CrimeB  and  Punishment  Act,  and  Sec.  257  of  the 
Criminal  Piactice  Act  (Stats.  1850,  p.  229;  1851,  p.  212j, 
with  the  punishment  gradunt^:d  in  proportion  to  the 
enonnity  of  the  often  Be  compounded. — Jones  vs.  Bice, 
13  Pick.,  p.  440;  4  Bl.  Com.,  pp.  134-136. 


/  Debtor 
ft-andu- 


property. 


154.     (§  134.)     Eveiy  debtor  who  fraudulently  re- 
.  /  ceaJwgMg   Hiovcs  his  property  or  effects  out  of  this  State,  or 

fmudulently  sells,  conveys,  assigns,  or  conceals  his 
property,  with  intent  to  defraud,  hinder,  or  delay  his 
creditoi's  of  their  rights,  claims,  or  demands,  is  pun- 
ishable by  imprisonment  in  the  County  Jail  i\ot  ex- 
ceeding one  year,  or  by  fine  not  exceeding  five  thou- 
sand dollare,  or  by  both. 


t 


Defendant 
frauda- 
lently  con- 
cealing his 
property. 


Frandulent 
pretenses 
relotive  to 
birth  of 
infant 


155.  (§  135.)  Every  person  against  whom  an  ac- 
tion is  pending,  or  against  whom  a  judgment  has  been 
rendered  for  the  recovery  of  any  personal  property, 
who  fraudulently  conceals,  sells,  or  disposes  of  such 
property,  with  intent  to  hinder,  delay,  or  defraud  the 
person  bringing  such  action  or  recovenng  such  judg- 
ment, or  with  such  intent  removes  such  property  be- 
yond the  limits  of  the  county  in  which  it  may  be  at 
the  time  of  the  commencement  of  such  action  or  the 
rendering  of  such  judgment,  is  i^unishable  as  jjrovided 
in  the  preceding  section.  • 

156.  Every  person  who  fraudulently  produces  an 
infant,  falsely  j)i'etending  it  to  have  been  born  of  any 
parent  whose  child  would  be  entitled  to  inherit 
any  real  estate  or  to  receive  a  slmre  of  any  personal 
estate,  with  intent  to  intercept  thi  inheritance  of  any 
such  real  estate,  or  the  distribution  of  any  such  per- 
sonal estate  from  any  person  lawfillly  entitled  thereto, 
is  punishable  by  imprisonment  in  he  State  Prison  not 
exceeding  ten  yeara. 


-^ 


157. 


Every  person  to  whom  an  infant  has  been  Subetitu- 

^    *  ting  one 

confided  for  nursing,  education,  or  any  other  purpose,  J^^j^Jj' 
who,  with  intent  to  deceive  any  parent  or  guardian  of 
each  child,  substitutes  or  produces  to  such  parent  or 
^ardian  another  child  in  the  place  of  the  one  so  con- 
fided, is  punishable  by  imprisonment  in  the   State 

Prison  not  exceeding  seven  years. 

ft 

158.     Common  barratry  is  the  practice  of  exciting  Common 

^^    barratry 

groundless  judicial  proceedings,  and  is  punishable  by  definod. 
imprisonment  in  the  County  Jail  not  exceeding  six  How 


months  and  by  fine  not  exceeding  fiye  hundred  dol- 
lars.  ( 

is  \}el 


pun    hhed 


1 


Note. — Common  barratry  is  \deflned  by  Blackstone 
to  be  the  offense  of  frequently  exdi^ing  and  stirring  up 
suits  and  quarrels  between  His  Majesty's  subjects, 
either  at  law  or  otherwise.— 4  Black.  Com.,  p.  134;  see, 
also,  1  Hawk.  P.  C,  p.  243. 


'^>^; 
^ 


>- 


< 

i 


159.     No  person  can  be  convicted  of  common  bar-  What  proof     C 

^  IS  required. 

ratry  except  upon  proof  that  he  has  excited  suits  or  -* 

proceedings  at  law  in  at  least  three  instances,  and  with 

a  corrupt  or  malicious  intent  to  vex  and  annoy.  ^ 


1 


V 

0^ 


I 


160.  Every  attorney  who,  whether  as  attorney  or  Misconduct 
as  counselor,  either:  attorneys. 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to 
any  deceit  or  collusion,  with  intent  to  deceive  the 
Court  or  any  party;  or, 

2.  Willfully  delays  his  client*s  suit  with  a  view  to 
his  own  gain;  or, 

3.  Willfully  receives  any  money  or  allowance  for  or 
on  account  of  any  money  which  he  has  not  laid  out  or 
become  answerable  for; 

— ^Is  guilty  of  a  misdemeanor. 

161.  Every  attorney  who,  either  directly  or  indi-  Buying 

' '    ^  *^  demands 

rectly,  buys  or  is  interested  in  buying  any  evidence  of  ^^^^ 
debt   or  thing  in  action,  with   intent  to  bring  suit  **^<*™«5r* 
thereon,  is  guilty  of  a  misdemeanor.  K  .  -  »  •     \  ^  •  J      ..'"/■ 
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Note. — The  purchasing  of  a  suit  or  right  of  Buing, 

was  "  a  practice  so  much  abhored  by  our  law,"  says 

Justice  Blackstone  (4  Com.,  pp.  135,  136),  **  that  it  is 

one  main  reason  why  a  chose  in  action  is  not  assignable 

i.  at  common  law,  because  no  man  should  purchase  any 

pretense  to  sue  in  another^s  right."  The  same  learned 
writer  (4  Com.,  p.  136)  styles  persons  engaged  m  such 
practices  "pests  of  civil  society."  No  attorney  of 
standing  in  the  profession  will  engage  in  the  in&mous 
•  business  prohibited  by  Section  101,  and  society  ought 
to  be  protected  against  any  attorney  who  will  so  fiir 
degrade  his  profession  as  to  engage  in  such  transac- 
tions. 

« 

162.  Every  attorney  who  directly  or  indirectly 
advises  in  relation  to,  or  aids,  or  promotes  the  defense 
of  any  action  or  proceeding  in  any  Court,  the  prosecu- 
tion of  which  is  earned  on,  aided,  or* promoted  by  any 
person  as  District  Attorney  or  other  public  prosecutor, 
with  whom  such  person  is  directly  or  indirectly  con- 
nected as  a  partner;  or  who,  having  himself  prosecuted 
or  in  any  manner  aided  or  promoted  any  action  or  pro- 
ceeding in  any  Court  as  District  Attorrfey  or  other 
public  prosecutor,  afterwards,  directly  or  indirectly, 
advises  in  relation  to  or  takes  any  part  in  the 
defense  thereof  as  attorney  or  otherwise,  or  who  takes 
or  receives  any  valuable  consideration  from  or  on 
behalf  of  any  defendant  in  any  such  action,  upon  any 
understanding  or  agreement  whatever  having  relation 
to  the  defense  thereof,  is  guilty  of  a  misdemeanor,  ai^ 
in  addition  to  the  punishment  prescribed  therefor,  for- 
feits his  license  to  practice  law. 

• 

163.  The  preceding  section  does  not  prohibit  an 
attorney  from  defending  himself  in  person,  as  attorney 
or  counsel,  when  prosecuted,  eitl  3r  civilly  or  crimi- 
nally. 


1 64.     Every  Grand  Juror  who, 
a  challenge  interposed  against  hin 
been  allowed,  is  present  at  or  ta 
to  take  part  in  the  consideration  o 


dth  knowledge  that 
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the  defendant  who  interposed  the  challenge,  or  the 
deliberations  of  the  Grand  Jury  thereon,  is  guilty  of 
a  misdemeanor.  ^ 

165.     (§§84,85.)     Every  person  who  gives  or  oflfers  ^'j^Jf^  ^ 
a  bribe  to  any  member  of  any  Common  Council,  Board  cSSlJSus, 
of  Supervisors,  or  Board  of  Trustees  of  any  county,  sujervi-^ 
city,  or  corporation,  with  intent  to  corruptly  influence  TiStew. 
such  member  in  his  action  on  any  matter  or  subject 
pending  before  the  body  of  which  he  is  a  member, 
and  every  member  of  either  of  the  bodies  mentioned 
in  this  section  who  receives  or  oiFera  to  receive  any 
such  bribe,  is  punishable  by  imprisonment  in  the  State 
Prison  for  a  tenn  not  less  than  one  nor  more  than  four- 
teen years,  and  is  disqualified  from  holding  any  ofl9.ce 
in  this  State. 

Note.— Stats.  1863,  p.  646,  Sees.  1,  2. 

1 3Q.    Every  person  guilty  of  any  contempt  of  Court,  ^"°^°*^^^ 
of  either  of  the  following  kinds,  is  guilty  of  a  misde- 
meanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
committed  during  the  sitting  of  any  Court  of  justice, 
in  immediate  view  and  presence  of  the  Court,  and 
directly  lending  to  interrupt  its  proceedings  or  to 
impair  the  respect  due  to  its  authoiity; 

2.  Behavior  of  the  like  character  committed  in  the 
presence  of  any  referee,  while  actually  engaged  in  any 
trial  or  hearing,  pursuant  to  the  order  of  any  Court,  or 
in  the  presence  of  any  jury  while  actually  sitting  for 
the  trial  of  a  cause,  or  upon  any  inquest  or  other  pro- 
ceedings authorized  by  law; 

3.  Any  breach  of  the  peace,  noise,  or  other  disturb- 
ance directly  tending  to  interrupt  the  proceedings  of 
any  Court; 

4.  Willful  disobedience  of  any  process  or  order  law- 
fully issued  by  any  Court; 

10 
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5.  Resistance  willfiilly  offered  by  any  person  to  the 
lawful  order  or  process  of  any  Court; 

6.  The  contumacious  and  unlawful  refusal  of  any 
person  to  be  sworn  as  a  witness;  or,  when  so  sworn, 
the  like  refusal  to  answer  any  material  question; 

7.  The  publication  of  a  false  or  grossly  inaccurate 
report  of  the  proceedings  of  any  Court; 

8.  Presenting  to  any  Court  ha\ing  power  to  pass 
sentence  upon  any  prisoner  under  conviction,  or  to  any 
member  of  such  Coui-t,  any  affidavit  or  testimony  or 
representation  of  any  kind,  verbal  or  written,  in  aggra- 
vation or  mitigation  of  the  punishment  to  be  imposed 
upon  such  prisoner,  except  as  provided  in  this  Code. 

Note. — The  power  to  proceed  against  persons  (or 
contempt  is  incident  to  every  judicial  tribunal,  derived 
from  its  very  constitution,  without  any  express  stat- 
utory aid. — Yates  vs.  Lansing,  19  Johns.,  p.  395;  6 
Johns.,  p.  337;  4  Johns.,  p.  317;  Mariner  vs.  Dyer,  2 
Greenl.,  p.  165;  State  vs.  Tipton,  1  Black.,  p.  166; 
Clark  vs.  People,  1  Broesc,  p.  266;  People  vs.  Turner, . 
1  Cal.,  p.  15;  United  States  vs.  Hudson,  7  Cranch,  p. 
32;  Morrison  vs.  McDonald,  21  Maine,  p.  550;  State 
vs.  Woodfin,  5  id.,  p.  199;  Gates  v.  McDaniel,  3  Port., 
p.  356;  Gorham  vs.  Luckett,6  B.  Monr.,  p.  638;  Stuart 
vs.  People,  3  Scam.,  p.  395. 


167.  Everjf  puhlic  officer  authorized  by  law  to 
make  or  give  any  certificate  or  other  writing,  who 
makes  and  dehvers  as  true   any  ^uch  certificate  or 

writing,  containing  statements  which  he  knows  to  be 

« 

felse,  is  guilty  of  a  misdemeanor. 

• 

168.  Every  Grand  Juror,  District  Attorney,  Clerk, 

Judge,  or  other  officer,  who,  except  by  issuing  or  in 
executing  a  warrant  of  arrest,  i  dllfully  discloses  the 
fact  of  a  presentment  or  indictmt  [it  having  been  made 
for  a  felony,  until  the  defendant 
guilty  of  a  misdemeanor. 


Note. — This  section  is 
224  of  the  Criminal  Pract 


has  been  arrested,  is 


bunded  upon  Sees.  223  and 
eAct  (Stats.  1851,  p.  212), 
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extended  to  embrace  indictments  as  well  as  present- 
ments, the  reason  of  the  rule  applying  with  as  mach 
force  to  one  as  to  the  other.  • 

1 69.  Every  Grand  Juror  who,  except  when  required  Grand 
by  a  Court.,  willfully  discloses  any  evidence  adduced  JfjjJ^^« 
before  the  Grand  Jurj',  or  anything  which  he  himself  bSSre^the 
or  any  other  member  of  the  Grand  Jury  may  have  ^*°^  ^"^' 
said,  or  in  what  manner  he  or  any  other  Grand  Juror 

may  have  voted  on  a  matter  before  them,  is  guilty  of 
a  misdemeanor. 

170.  Every  person  who  maliciously  and  without  Maii- 

,    ,  ciously 

probable  cause  procures  a  search  warrant  or  warrant  procuring 

^  ^  search 

of  arrest  to  be  issued  and  executed,  is  guilty  of  a  mis-  ^»"*»^ 
demeanor. 

171.  Every  person,  not  authorized  by  law,  who,  Unauthor- 

IZGO  coin* 

without  the  consent  of  the  Warden,  or  other  officer  in  ™i{g*®***^° 
charge  of  the  State  Prison,  communicates  with  any  thSstite 
convict  therein,  or  brings  into  or  conveys  out  of  the 
State  Prison  any  letter  or  writing  to  or  fi'om  any  con- 
vict, is  guilty  of  a  misdemeanor. 

172.  Every  person  who,  within  two  miles  of  the  Keeping 

•^  liquor 

land  belonging  to  this  State,  upon  which  the  State  J,\\eJ°of^® 
Prison  is  situated,  keeps,  sells,  gives  away,  or  offers  pnion. 
for  sale  any  vinous,  malt,  or  spirituous  liquors,  is  guilty 
of  a  misdemeanor. 

»  NoTK.— Stats.  1855,  p.  108,  Sees.  1,  2. 

173.  Every  Captain,  Master  of  a  vessel,  or  other  importing 

forei^ 

person,  who  willfully  imports,  brings,  or  sends,  or  convicts, 
causes  or  procures  to  be  brought  or  sent,  into  this 
State,  any  person  who  is  a  foreign  convict  of  any  crime 
which,  if  committed  within  this  State,  would  be  pun- 
ishable therein  (treason  and  misprision  of  treason  ex- 
cepted), or  who  is  delivered  or  sent  to  him  from  any 
prison  or  place  of  confinement  in  any  place  without 
this  State,  is  guilty  of  a  misdemeanor. 


f 
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Omission 
/of  duty  by 
public 
officer. 
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Note. — Based  upon  the  Act  of  1850,  in  relation  to 
the  importation  of  convicts. — Stats.  1850,  p.  202,  Sees. 
1,2. 

174.  Every  person  bringing  to  or  lauding  within 
this  State  any  person  born  either  in  the  Empire  of 
China  or  Japan,  or  the  islands  adjacent  to  the  Enijiire 
of  China,  without  first  presenting  to  the  Commissioner 
of  Immigration  evidence  satisfactory  to  such  Commis- 
sioner that  such  person  desires  voluntarily  to  come 
into  this  State  and  is  a  person  of  good  character,  and 
obtaining  from  such  Commissioner  a  permit  describ- 
ing such  person  and  authorizing  the  landing,  is  pun- 
ishable by  a  fine  of  not  less  than  one  nor  more  than 
five  thousand  dollars,  or  by  imprisonment  in  the 
County  Jail  not  less  than  two  nor  more  than  twelve 
months. 

Note. — This  section  embodies  the  material  penal 
provisions  of  the  Act  to  prevent  the  kidnapping  and 
importation  of  Mongolian  females  for  criminal  pui^ 
poses,  and  the  kindred  Act  of  March  18th,  1870. — Stats. 
1870,  p.  330,  et  eeq.  The  provisions  of.  this  section  are 
broad  enough  to  include  every  offense  defined  in  either 
Act. 

1 75.  Every  individual  person  of  the  classes  referred 
to  in  the  two  preceding  sections,  brought  to  or  lauded 
within  this  State  contrary  to  the  provisions  of  such 
sections,  renders  the  person  bringing  or  landing  liable 
to  a  sepamte  prosecution  and  penalty. 

176.  Every  willful  omission  to  perform  any  duty  ^ 
enjoined  by  law  upon  any  public  officer,  or  person  n 
holding  any  public  trust  or  employment,  where  no  C 

lish-  -^ 


special  provision  shall  have  been  made  for  the  punish.. 

shable  as  a  misde-J^ 


ment  of  such  delinquency,  is  pun 
meanor. 


S 


Commis- 
sion of 


177.     When  an  act  or  omission  i  j  declared  by  a  stat- 
prohibited    hte  to  be  a  public  offense, and  no  p 
peZ^%     <^  prescribed  in  any  statute,  the  ac 
prescribed,  ^shable  OS  a  misdemeanor. 


'^or. 


'^ 


nalty  for  the  offense 

or  omission  is  pon- 
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CHAPTER  Vm. 


CONSPIRACY. 

Sectiok  182.  Criminal  conspiracy  defined  and  punishment  fixed. 

183.  No  other  conspiracies  punishable  criminally. 

184.  Overt  act,  when  necessary. 


182,     If  two  or  more  persons  conspire : 
1.     To  commit  any  crime; 


riminal 
^BSpiracy 
defined  and 
•pun  if  h- 

2.     Falsely  and  maliciously  to  indict  another  for  any  ment  fixed. 


crime,  or  to  procure  another  to  be  charged  or  arrested 
for  any  crime; 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or 
proceeding; 

4.  To  cheat  and  defraud  any  person  of  any  property 
by  any  means  which  are  in  themselves  criminal,  or  to 
obtain  money  or  property  by  false  pretenses;  or, 

5.  To  commit  any  act  injurious  to  the  public  health, 
to  public  morals,  or  for  thepey  version^^  or  obstruction 
of  Justice,  or  due  administration  of  the  laws; 

They  are  punishable  by  imprisonment  in  the  County 
Jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  both. 

fthfutionof  the  laws; 

— They    ar5*'^*miskable    by    imprisonment    in    the 

County  Jail  not  excee?Ihij 

exceeding  one  thousand  do 


one  year,  or  by  fine  not 


Note. — Hawkins  says  that  conspiracy  is  a  consulta- 
tion and  agreement  between  two  or  more  persons, 
either  falsely  to  charge  another  with  a  crime,  punisha- 
ble by  law,  or  wrongfully  to  injure  or  prejudice  a  third 
person,  or  anybody  of  men  in  any  other  manner;  or 
to  commit  any  punishable  ofifense  by  law;  or  to  do  any 
act  wi^h  intent  to  prevent  the  course  of  justice;  or  to 
effect  a  legal  purpose  with  a  corrupt  intent  or  by 
improper  means. — Hawk.  P.  C,  Chap.  72,  Sec.  2. 
Archbold  defines  conspiracy  to  be  "an  agreement 
between  two  or  more  persons:  1.  Falsely  to  charge 
another  with  a  crime  punishable  by  law.  2.  "Wrong- 
fully to  ii:\iure  or  prejudice  a  third  person,  or  any  body 
of  men  in  any  manner.  3.  To  commit  any  offense 
punishable  by  law.    4.  To  do  any  act  with  intent  to 


1  v^^ 


1 1 


o 


1 1 


.1 


r. 


»' 


i/ 


f." 


i  *^ 


» ■% 


no 


r 


^v 


f  ^ 


\   •« 


••-* 


\N-- 


%  X''  ?■ 


78  Penal  Code. 


prevent  the  course  of  justice.    5.  To  effect^ega^Dur- 
pose  with  a  corrupt  intent,  or  by  improper  means.    6. 
Combination  by  journeymen  to  raise  their  wages." — 
Arch.  Cr.  PL,  pp.  390-1.    In  The  State  vs.  Buchanan, 
5  Har  &  J.,  pp.  317,  351,  it  is  said  that,  by  a  course 
of  decisions  runninfi^  throu/i^h  a  space  of  more  than  (bur 
hundred   years,  from  the  rei^n  of    Edward    III    to 
59  George  III,  without  a  single  conflicting  abjudica- 
tion, these   points  are  clearly  settled.    That  a  con- 
spiracy to  do  any  act  criminal  per  se  is  an  indictable 
offense  at  common  law.    That  an  indictment  will  lie  at 
common  law:    1.  For  a  conspiracy  to  do  an  act  not 
illegal,  nor   punishable    if   done  by    ^n   individual 
but  immoral  only.    2.  For  a  conspiracy  to  do  an  act^ 
neither  illegal  nor  immoral  in  an  individual,  but  to 
effect  a  purpose  which  has  a  tendency  to  prejudice  the 
public;  e.  g.,  a  combination  by  workmen  to  raise  their 
wages.    3.  For  a  connpiracy  to  extort    money  from 
another,  or  to  injure    his    reputation  by  means  not 
indictable,  if  pra^ffc^  by  an  Individual,  or  by  verbal 
defamation,  and  that  whether  it  be  to  charge  him  with 
an  indictable  offense  or  not.    4.  For  a  conspiracy  to 
cheat  and  defraud  a  third  person,  accomplished  by 
means  of  an  act  which  would  not  in  law  amount  to  an 
indictable  cheat,  if  effected  by  an  individual.    5.  For 
a  malicious  conspiracy  to  impoveritih,  or  ruin  a  third 
person  in  his  trade,  or  profession.    6.  For  a  conspiracy 
to  defraud  a  third  person  by  means  of  an  act  not  per  se 
unlawful,  and  though  no  person  be  thereby  injured: 
7.  For  a  bare  conspiracy  to  cheat  or  defraud  a  third  per- 
son, though  the  means  of-«ff6cting  it  could  not  be 
determined  on  at  the'time. 


No  other  183.     (§108.)     No  coiispiraci OS,  Other  than  those 

oonspira-  , 

cios  enumerated  in  the  preceding  section,  are  punishable 

criminaUy.   criminally. 

Overt  act,  184.  (§  104.)  No  agreement,  except  to  commit  a 
necessary,  felony  upon  the  person  of  another,  or  to  commit  arson, 
or  burglary,  amounts  to  a  con8pira|y,  unless  some  act, 
beside  such  agreement,  be  done  tl  effect  the  object 
thereof,  by  one  or  more  of  the  pa|ties  to  such  agree- 
ment. 

Note. — The  rule  of  the  sedion  is  a  restriction  of  the 


rule  of  common  law.    By  t 


spiracy  is  the  unlawful  conf(  lerating;  and  the  act  is 


complete  when  the  confede 


at  rule  the  gist  of  con- 


icy  is  made.    Any  act 
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""-^•xf  it  U  DO  constituent  part  of  the 


complete  or  partial)  for  thYpu^  '^  r''^''^  (whether  *  J- 

1-     Evading  or  Lan.-n    ^r  ^  "*  °'-  ^ictment 

Mentification  in  the  coitr„T^'  "'^^•*''>»'  orHT"' 
2-    Concealment    fli^u      °°^*°^P"Wic  offense-      Y°". 

•Jth.  arrested  for.  or  conveted  of  ^  '  ''^'"  'charged -uelf.  and 
Jny  pe«on  violating  any  of  fhl  '  '"^  P"^"°  "ffense  mspinicy. 
"on  shaU  be  deemef  ga^ty  of  !  ^""T^"^'  «f  this  see-  -^  -» o^ 

«.,  J   "^  °^  «  n>i8demeanor.  .  i"  ""ch 

cases,  precede  the  proof  of  indiviuuMi  av.w>. — Reg.  vs. 
Brittain,  11  L.  T.,  p.  48;  3  Cox  Cr.  Cas.,  p.  77.    As  to 

i  whether  the  misdemeanor  of  conspiracy  to  commit  a 

felony  is  to  be  deemed  merged  in  the  felony  whea  8ub> 
sequently  committed,  see  Commonwealth  vs.  Fisher,  5 
Mass  ,  p.  106;  Lambert  vs.  People,  9  Cow.,  p.  620; 
Bey  vs.  Button,  3  Cox  Cr.  Cas.,  p.  229;  and  18  L.  J. 

I  M.  C,  p.  19. 


TITLE  VIII. 

OF  CRIMES  AGAINST  THE  PERSON. 

Chapter    L  Homicide. 
n.  3Iayhem. 
m.  Kidnapping. 
IV.  Robbery, 
V.  Attempts  to  kill. 

VI.  Assaults  with  intent  to  commit  felony^ 
other  than  assaults  with  intent  to  mur^ 
der. 
VII.  Duels  and  challenges. 
Vin.  False  imprisonment. 
IX.  Assault  and  battery. 
X.  Libel. 
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CHAPTER  I. 

HOMICIDE. 

Section  187.  Murder  defined. 

188.  Malice  defined. 

189.  Degrees  of  murder. 

190.  Punishment  of  murder. 

191.  Petit  treason  abolished. 

192.  Manslaughter   defined.     Voluntary   and   involuntary 

manslaughter. 

193.  Punishment  of  manslaughter. 

194.  Deceased  must  die  within  a  year  and  a  day. 

195.  Excusable  homicide. 

196.  Justifiable  homicide  by  public  officers. 

197.  Justifiable  homicide  by  other  persons. 
196.  Bare  fear  not  to  justify  killing. 

199.  Justifiable  and  excusable  homicide  not  punishable. 

Mnrdor  187.    Murder  is  the  unlawful  killins:  of  a  human 

defined.  ^  ^  ° 

being,  with  malice  aforethought. 

»E. — "Murder  is  the  unlawful  killing  of  a  human 
with  malice  aforethought,  either  express  or  iw- 
plied.  The  unlawful  killing  may  he  effected  by  any 
of  the  varioxts  means  by  which  death  may  be  ocea- 
«io7icrf."— Stats.  1850,  p.  23,  Sec.  19.  "Express  or 
implied" — these  words  are  omitted,  for  they  are  in- 
cluded within  the  term  "malice,"  and  by  the  next 
section  it  is  declared  that  malice,  which  is  the  ingre- 
dient of  murder,  may  be  expressed  or  implied.  The 
sentence  italicized  is  omitted,  because  it  is  surplusage. 
Every  unlawful  killing  with  malice  aforethought  being 
murder,  it  follows  that  any  such  killing  efi'ected  by 
any  means  is  murder.  Murder,  in  the  language  of 
Hawkins,  is  defined  to  be  **  the  willful  killing  of  any 
subject  whatsoever,  through  malice  aforethought."—! 
Hawk.  P.  C,  Sec.  3.  Kussell  says  "murder  is  the 
killing  of  any  person  under  the  King's  peace,  with 
malice  prepense  or  aforethought,  either  express  or 
implied  by  law." — 1  Russell  on  Crimes,  p.  421.  Sir 
Edward  Coke  (3  Inst.,  p.  m)  describes  the  ofiTense  to 
be  "  when  a  person  of  sounl  mind  and  discretion  un- 
lawfully killeth  any  reasoneLle  creature  in  being,  and 
under  the  King's  peace,  w^th  malice  aforethought, 
either  express  or  implied.'!    Blackstone  accepts  the 


description  of  murder  as  gi' 


p.  196;  see,  also,  2  Wharton  s  Cr.  Law,  Sec.  930.    But 


laiful^ill.?"  ^T  '^''"^^'  ^"^  ^"*  °"«  °^^^^i^  ^.  ^"d  that  in,  the  un-i 

or  itr V^^^^  '"T  '"'^^  "^^'  "'^"^^  afor  Jought,  eithe;  exprea.  • 
ormipiied.     People  v,  Haun,  44  Cal.  96. 


in  by  Coke.    4  Bl.  Com., 
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**  a  better  definition/'  says  Mr.  Bishop  (2  Bishop's  Cr. 
Law,  Sec.  652),  "is  the  following:  murder  is  any  act 
committed  from  what  the  law  deems  a  depraved  mind, 
bent  fully  on  evil,  the  result  of  which  act  h  the  death 
of  a  human  being  within  a  year  and  a  day  from  the 
time  of  its  commission."  It  is  murder  if  the  wound 
is  inflicted  with  a  felonious  intent,  and  death  ensue 
from  the  effects  of  the  wound  within  a  year  and  a 
day. — People  vs.  Steventon,  9  Cal.',  p.  273.  A  child 
within  its  mother's  womb  is  not  a  "human  being'' 
within  the  meaning  of  that  term  as  used  in  defining 
murder.  The  rule  is  that  it  must, be  bom. — Kex  vs. 
Brain,  6  Car.  &  P.,  p.  349.  Ithat  every  part  of  it  must 
have  come  from  the  mother  before  the  killing  of  it  will 
constitute  a  felonious  homicide. — Bex  vs.  Brain,  6  Car. 
A  P.,  p.  849;  Rex  vs.  Crutchley,  7  Car.  &  P.,  p.  814; 
Bex  vs.  Sellis,  7  Car.  &  P.,  p.  QdO;  Bex  vs.  Poulton, 
5  Car.  &  P.,  p.  829;  2  Bishop's  Cr.  Law,  Sees.  541,  542. 

188.    Such  malice  may  be  express  or  implied.     It  Malice 

•^  ^  ^  defined. 

18  express  when  there  is  manifested  a  deliberate  inten- 
tion unlawfully  to  take  away  the  life  of  a  fellow 
creature.  It  is  implied,  when  no  considerable  provo- 
cation appears,  or  when  the  circumstances  attending 
th,e  kiUing  show  an  abandoned  and  malignant  heart. 

Note. — This  section  is  based  upon  Section  20  of  the 
Act  of  1850  (Stats.  1850,  p.  231),  and  part  of  Section  21 
of  same  Act,  as  amended  in  1856. — Stats.  1856,  p.  219. 
Section  20  is  as  follows:  *'  Express  malice  is  that  delib- 
erate intention  unlawfully  to  take  away  the  life  of  a 
fellow  creature  which  is  manifested  by  external  circum- 
stances, capable  of  proof."  This  section  did  nol  pre- 
tend to  define  implied  malice,  but  in  Section  21,  which 
was  denoted  chiefly  to  a  division  of  murder  into  degrees, 
it  is  declared  that  '^  malice  shall  be  implied  when  no 
considerable  provocation  appears,  or  when  all  the  cir- 
cumstances of  the  killing  show  an  abandoned  and 
malignant  heart."  It  Is  very  clear  that  neither  defini- 
tion is  complete  when  the  term  malice  is  used  in  a 
*  general  sense*  as  it  is  used  in  the  sections  cited.  The 
Commission  have  placed  the  definition  of  malice  ex- 
press and  malice  implied  in  the  same  section,  and 
limited  the  definition  to  that  malice  which  is  an  ingre- 
dient of  murder;    they  omit  from  the  definition  of 

-«___  express  malice  the  phrase  "by  external  circumstances 

— ■  —^ 

i   '"^'"edita^tnir^'^'  !'  con„nitted  by  n.ean8  of  willful.  deHberate.  and 

•^  »•  WiiZ.    «  ;'  'of*  '"  abandoned  and  malignant  heart.   Peo- 
"uams,  43  Cal.  344. 
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capable  of  proof,"  for  that  phrase  performs  no  office  in 
the  section,  and  constitutes  at  best  a  very  indifferent 
definition  of  the  word  "  manifested,'*  which  precedes  it. 
**  Malice  in  a  legal  sense  means  a  wrongful  act  done 
intentionally  without  just  cause  or  excuse.*' — ^Maynard 
vs.  F.  F.  Ins.  Co.,  34  Cal.,  p.  48.  See  Sec.  7,  Suhd.  4, 
for  a  general  definition  of  malice. 


S2SS?.^^         199-     All  murder  which  is  perpetrated  bv  means  of 

T'n?I?^'^v?^  '"^  ""^'^^  *^"*^"^'  ^^  ^y  an/other  kind 
of  willful,  deliberate,  and  premeditated  killing,  or  which 

IS  committed  in  the  perpetration  or  attempt  to  perpe- 
trate arson,  rape,  robbery,  burglary,    or  mayhem,  is 
murder  of  the  first  degree;  and  all  other  kinds  of  mur- 
^ers^are  of  the  second  degree. 


Note. — This  section  is  founded  upon  Sec.  2rof  the 
Crimes  and  Punishment  Act,  as  amended  by  the  Act 
of  1856.— Stats.  1856,  p.  219.  The  Commission  made 
no  material  change  in  the  language.  They  have  taken 
j5^m  Sec.  21  the*  definition  of  implied  malice  and  the 
clause  fixing  the  punishment  of  murder  and  the  provis- 
ion for  determining  the  degree,  and  inserted  them  in 
this  work,  in  their  appropriate  places.  At  commoa 
law  every  unlawful  killing  of  a  human  being,'  with 
malice  aforethought,  was  punishable  by  death,  but  as 
such  killings  differed  greatly  from  each  other  in  the 
degree  of  atrociousness,  the  manifest  injustice  of  mvolv- 
ing  them  all  in  the  same  punishment  led  to  the  enact- 
ment of  statutes  dividing  murder  into  two  degrees,  and 
affixing  to  murders  of  the  second  degree  milder  punish- 
ments than  to  those  of  the  first.  Among  the  first  enact- 
ments to  this  end  was  the  Pennsylvania  statute  of  April 
22d,  1794,  of  which  ours  is  a  copy.  Since  the  enact- 
ment of  the  former,  no  subject  has  been  the  source  of 
more  patient  judicial  investigation  than  the  distinction 
between  the  two  degrees  of  murder.  The  jurist  and 
the  student,  in  passing  over  the  numerous  ac^udications 
upon  this  most  important  subject,  found  it  involved  in 


obscurity.  After  all  that 
topic,  it  remained  for  the 
to  be  the  first  to  draw  the 


lad  been  written  upon  this 
upreme  Court  of  this  State 
listinction  between  the  two 


degrees  of  murder,  in  lan^  uage  so  clear,  explicit,  aod 


satisfactory  as  to  put  the 
The  People  vs.  Vincente  S 


Justice  Sanderson,  speakir  j  for  the  Court,  says:    "In 
dividing  murder  into  two    egrees,  the  Legislature  in- 

iJ^  "^^^^  *''^^'"«  '""'■''^'  '"'^  ''««''^««  doe.  not  make  murder  in 
the  second  degree  less  or  other  than  murder.    Pe  .pie  t.  Hann  S  C«T 

1  pr:redSrr";"*':.'"*'^''^^«*''-"  UstbedeL^Sl- 
ZreZT^l.'  ^«°P\« ';  ^'"'^nei".  43  Cal.  52.  In  deliberaUng 
l.r"  .!l^'  "°  "Pr'="'±.«'"«  •^''■««"  tl'e  infction  to  kill  and  thf 


natter  forever  at  rest.    In 
nchez,  24  Cal.,  p.  29,  Chief 
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• 

tond(?d  to  assign  to  the  firjst,  as  de-^crving  of  greater  pun-  • 
islinirtnt,  all  muiders  of  a  cruel  and  aggravat<jd  charac- 
ter; and  to  the  second,  all  otlier  kind.s  of  niuitler  which 
ore  murd(!r  at  common  law;  and  to  establish  a  tes^t  by 
which  tho  degree  of  every  ca^c;  of  murder  may  be  readily 
ascertained.  That  te^t  may  be  thus  stated :  Is  the  killing 
willful  (that  is  to  ^ay,  intentional),  deliberate,  and  prc- 
m^litated?  If  it  is-,  the  cnj-e  falls  within  the  first,  and 
if  not,  within  the  second  d<'gree.  There  arc  certain 
kind.s  of  murder  which  c^irr^'  with  them  conclusive  evi- 
dence of  premeditation.  Thc>e  the  Legislature  has 
enumeratetl  in  the  >tatute,  and  has  taken  upon  itself 
the  respon^sibility  of  >aying  that  they  shall  be  deemed 
and  held  to  be  muider  oi'  tlie  lirst  degree.    These  cases  » 

are  of  two'  classes.  Fir^^t,  where  the  killing  is  perpe- 
tratt*d  by  means  of  poi^^on,  etc.  Here  the  means  uj-ed 
i."'  held  to  be  conclusive  evidence  of  premeditation, 
Th«5  second  it^,  where  the  killing  is  done  in  the  perpe- 
tration or  the  atti'Tnpt  to  perpetrates  some  one  of  tlie 
Iv'jloifies  enuraeiated  in  the  statute.  Here  the  occasion 
is  made  coiiclu.-ive  evidenoj'  of  premeditation,  IMiere 
the  case  comes  within  cither  of  these  classes,  the  test 
quotioii — *  Is  the  killing  willful,  deliberate,  and  pre- 
meditated?'— 13  answeifxl  by  the  statute  itself,  and  the 
jui^  have  no  opti(»n  but  to  find  tlje  prisoner  guilty  in 
tlie  tirj?t  degree.  Hence,  so  far  as  these  two  classes  are 
concerned,  all  difiiculty  as  io  tlie  question  of  degree  i3 
removed  by  the  statute.  But  there  is  another  and 
much  larger  class  of  cases  included  in  the  definition  of 
murder  in  the  fir-t  degree,  which  are  of  equal  cruelty 
and  aggravation  with  tliose  enumerated,  and  which, 
owing  to  the  different  and  countless  tbrn^  which  mur- 
der assumes,  it  is  imi)0ssible  to  describe  in  the  statute. 
In  this  class  the  TA'gi<lature  leaves  the  jury  to  deter- 
mine>  from  all  the  evidence  before  them,  the  degree  of 
crime,  but  prescriWs  for  the  government  of  their  delib- 
erations, the  same  test  whicli  has  been  used  by  it*elf  in 
determining  the  degree  of  the  other  two  classes,  to  wit: 
the  deliberate  and  pr(KJonceiv(^  intent  to  kill.  Thus 
the  three  classes  of  cases  which  constitute  murder  of 
the  first  degree  are  made  to  stand  ui;H)n  the  same  priur 
cijfle.  It  is  only  in  the  latter  class  of  cases  that  anj- 
difficulty  is  experienced  in  drawing  the  distinction 
between  murder  of  the  first  and  murder  of  the  second 
degree,  and  this  difficulty  is  more  apparent  than  real. 
The  unlawful  killing  must  be  accompanied  with  a 
deliberate  and  clear  intent  to  take  life,  in  order  to  con- 
stitute murder  of  the  first  degree.  The  intent  to  kill 
must  be  the  result  of  deliberate  premeditation;  it  must 
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be  formed  upon  a  preexisting  reflection,  and  not  upon 
a  sudden  heat  of  passion  sufficient  to  preclude  the  idea 
of  deliberation.  There  need  be  no  appreciable  space 
of  time  between  the  intention  to  kill  and  the  act  of 
killing;  they  may  be  ds  instantaneous  as  successiTe 
thoughts  of  the  mind.  It  is  only  necessary  that  the 
act  of  killing  be  preceded  by  a  concurrence  of  will, 
deliberation,  and  premeditation  on  the  part  of  the 
slayer;  and  if  such  is  the  case,  the  killing  is  murder  of 
the  first  degree,  no  matter  how  rapidly  thece  acts  of  the 
mind  may  succeed  each  other,  or  how  quickly  they 
may  be  followed  by  the  act  of  killing." — See,  also, 
People  vs.  Bealoba,  17  Cal.,  p.  889;  People  vs.  Foren, 
25  Cal.,  p.  361;  People  vs.  Pool,  27  Cal.,  p.  572;  People 
vs.  Nichol,  34  Cal.,  p.  211;  People  vs.  Long,  39  Cal., 
p.  694.  So  far  as  the  degree  is  concerned  no  presump- 
tion arises  from  the  mere  fact  of  killing.— People  vs. 
Belencia,  21  Cal.,  p.  544. 


21. 


..)  Eveiy  person  guilty  of  murder  in  the 
first  degree  nTftrfrnMfFrr  tL^il^i  and  every  person  guilty 
of  murder  in  the  second  aegree  ^nr  i^miahable  by  im- 


prisonment in  the  State  Prison  not  less  than  ten 


Petit 

treason 

abolished. 


Man- 
slaughter 
detinecL 
Voluntary 
and  invol- 
untary 
man- 
slaughter. 


191 .  (§  89.)  The  rules  of  the  common  law,  distin- 
guishing the  killing  of  a  master  by  his  servant,  and  of 
a  husband  by  his  wife,  as  petit  treason,  are  abolished, 
and  these  ^oiFenses  are  homicides,  punishable  in  the 
manner  prescribed  by  this  Chapter. 

Note. — Petit  treason,  according  to  the  statute  of  25 
Edw.  Ill,  Chap.  2,  might  happen  three  ways:  by  a  ser- 
vant killing  his  master,  a  wife  her  husband,  or  an  eccle- 
siastical person  (either  secular  or  regular)  his  superior,  to 
whom  he  owed  faith  and  obedience.  Petit  treason  was 
but  an  aggravated  degree  of  murder.  The  distinction 
between  it  and  murder  was  abolished  in  England  by 
statute  of  9  Geo.  lY ,  Chap.  31,  Sec.  2.    The  punishment 


of  petit  treason  in  a  man 
tered;  in  a  woman  to  bo 
Com.,  p.  204. 


V&8  to  be  dravm  and  quar- 
drawn  <uid  burned.— 4  Bl. 


192.  Manslaughter  is  the  u  ilawful  killing  of  a 
human  being,  without  taialice.     ]  b  is  of  two  kinds: 

1.  Voluntary — upon  a  sudden  quarrel  or  hq^t  of 
passion. 
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2.  Involuntary — in  the  commission  of  an  unlawful 
act,  not  amounting  to  felony;  or  in  the  commission  of 
a  lawful  acl  which  might  produce  death,  in  an  unlaw- 
ful manner,  or  without  due  caution  and  circumspection. 

Note. — This  section  embodies  the  material  portions 
of  Sections  22,  23, 24,  and  25  of  the  Grimes  and  Punish- 
ment Act  of  1850.  (Stats.  1850,  p.  229.) 

Malice. — The  distinjzfiiitshing  feature  between  murder 
and  manslaughter  is  th<^  presence  or  absence  of  malice. 
If  mtUice  enter  into  the  unlawful  act  by  which  death  is 
caused,  the  crime  is  murder;  but  if  malice  be  wanting, 
it  is  but  manslaughter. — 2  Wharton's  Or.  I^w,  Sec. 
S32.  No  words  of  reproach,  however  grievous,  are 
sufficient  provocation  to  reduce  the  offense  of  an  inten- 
tional  homicide  from  murder  to  manslaughter. — ^People  » 

vs.  Butler,  8  Cal.,  p.  435. 

Stibd,  1. — Wharton  defines  voluntary  manslaughter 
to  be  "the  unlawful  killing  of  another,  without  malice, 
on  sudden  quarrel  or  in  heat  of  passion." — 2  Wharton . 
Cr.  Law,  p.  932,  If,  Upon  a  sudden  quarrel,  two  per- 
sons fight,  and  one  of  them  kills  the  other,  this  is 
voluntary  manslaughter;  and  so,  if  they  upon  such 
occasion  go  out -and  light,  for  this  is  one  continued  act 
of  pas.sion.  So,  also,  if  a  man  be  greatly  provoked  by 
any  gro.-«s  indignity  and  immediately  kills  his  aggressor, 
it  is  voluntary  manslaughter;  it  is  not  excusable  homi- 
cide, because  it  is  not  in  self-defense;  nor  is  it  murder, 
for  malice  is  wanting. — 4  Bl.  Com.,  p.  191;  1  Hawk. 
P.  C,  Chap.  30,  Sec.  3}  1  Hale  P.  C,  p.  449;  2  Whar- 
ton's Cr.  Law,  Sec.  932;  Wharton  on  Homicide,  pp. 
35-417;  Stokes  vs.  State,  18  Ge<^,  p.  17;  State  vs.  Norris, 
1  Hay.,  p.  429.  In  cases  of  mutual  combat,  in  order  to 
reduce  the  offense  to  manslaughter,  it  must  appear 
that  the  contest  was  waged  on  equal  terms  and  no  undue 
advantage  was  sought  .or  taken  'by  the  defendant. — 
People  vs.  Sanchez,  24  Cal.,  p.  17. 

Subd,  2. — **  Involuntary  manslaughter  is  where  a 
roan  doing  an  unlawful  act,  not  amounting  to  a  felony, 
by  accident  kills  another.'* — 2  Wharton's  Cr.  Law,  Sec. 
933;  Com,  vs.  Thompson,  6  Mass.,  p.  134;  Studstill  vs. 
wite,  7  Geo.,  p.  2.  *  Or  where  a  person  does  an  act, 
lawful  in  it«clf,  but  in  an  unlawful  manne'r,  and  death 
ensues  fix>m  the  act. 

193.    (§  26.)     Manslaughter  is  punishable  by  im-  Punish- 

pnaonment  in  the   State  Prison  not  exceeding  ten  m^-^ 
years.  "       .  '^^'^^'''' 
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Doceaiied 
must  die 
within  a 
year  and  a 
day. 


Excusable 
homicide. 


194.  (§  27.)  To  make  the  lulling  either  mui'der  or 
manslaughter,  it  is  requisite  that  tlie  party  die  within 
a  year  and  a  day  after  the  stroke  received  or  the  cause 
of  death  administered;  in  the  computation  of  which 
the  whole  of  the  day  on  which  the  act  was  done  shall 
be  reckoned  the  lij'st. 

XoTK. — This  section  affirms  the  common  law  rule. — 
2  Bishop  Cr.  Law,  Sec.  655;  State  vs.  Orrell,  1  Dev-, 
p.  139.  "Frnctions  of  a  day  nie  not  re^aidcd,  con- 
soquontly  it  makes  no  ditfeicnec?  in  the  computation 
whether  the  stroke  or  death  is  in  the  morning  or  aiter- 
*  noon." — Id. 

195.  Homicide  is  excusable  in  the  following  cases; 
1.  When  committed  by  accident  and  misfortune,  in 

lawfully  correcting  a  ohild  or  sen-ant,  or  in  doing  any 
other  lawful  act  by  lawful  means,  with  usual  and  . 
ordinary  caution,  and  without  any  unlawful  intent. 
/  2.  When  committed  by  accident  and  misfortune,  in 
^  the  heat  of  passion,  npbfi.  any  sudden  and  sufficient 
provocation,  or  upon  a  sudden  combat,  when  no  undue 
advantage  is*  taken,  nor  any  dangerous  weapon  used, 
and  wheu  the  killing  is  not  done  in  a  cruel  or  unusual 


manner. 


NoTK.— 4  Bl.  Com.,  p.  182;  2  Bishop's  Cr.  Law,  Sec. 
592;  2  Wharton's  Cr.  Law,  Sec.  934. 


Justiftable 
homicide 
by  public 
officers. 


196.  ilomicidb  is  justifiable  Avhen  committed  by 
public  officers  and  those  acting  by  their  command  in 
their  aid  and  assistance,  either — 

1.  In  obedience  to  any  judgment  of  a  competent 
Court;  or, 

2.  When  necessarily  committed  in  overcoming  actual 
resistance  to  the  execution  of  som£  legal  process,  or  in 
the  discharge  of  any  other  legal  c  iity;  p*, 

3.  When  necessarily  committee  in  retaking  felons 
w^ho  have  been  rescued  or  hav  i  escaped,  or  when 
necessarily  committed  in  arresti  g  persons  charged 
with  felony,  and  who  are  fleeing  i  om  justice  or  resist- 
ing such  arrest.  • 
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Note.— /8W>cf.  1.— 4  Bl.  Com.,  p.  1781;  2  Wharton's 
Am.  Law,  Sec  936;  2  Bishop's  Cr.  Law,  Sec.  540; 
State  vs.  Smith,  32  Me.,  p.  369.  But  the  execution 
must  be  in  strict  accordance  with  the  judgment.  If 
a  pei-son  is  condemned  to  be  hanged  and  the  Sheriff 
behead  him  this  is  murder. — 1  Hale  P.  C,  p.  433.  And 
the  same  is  true  if  any  person  not  authorized  executes 
the  sentence  of  death. — 2  Bishop's  Cr.  Law,  Sees.  540, 
584. 

Subd,  2.-4  Bl.  Com.,  p.  179;  2  Wharton's  Cr.  Law, 
Sec.  967;  Wharton  on  Homicide,  pp.  36,  211. 

JShibd.  3.-4  Bl.  Com.,  p.  179;  1  Hale  P.  C,  p.  494; 
1  East.  P.  C,  p.  298;  see  People  vs.  Pool,  27  Cal.,  p. 
672. 

197.    Homicide  is.nlso  justifiable  when  committed!  justifiable 

r     •  -        •  1  ^       /.    1       /»  11        •  I  homicide 

by  any  person  m  either  oi  the  followinfi:  cases:  I  by  other 

^         *'   ^  o  persons. 

1.  When  resisting  any  attempt  to  murder  any  per-j 
son,  or  to  commit  a  felony,  or  to  do  some  great  bodily! 
injury  upon  any  person;  or, 

2.  When  committed  in  defense  of  habitation,  prop- 
erty, or  person,  against  one  who  manifestly  intends  or 
endeavors,  by  violence  or  surprise,  to  commit  a  felony, 
or  against  one  who  manifestly  intends  and  endeavors, 
in  a  violent,  riotous  or  tumultuous  manner,  to  enter 
the  habitation  of  another  for  the  purpose  of  offering 
violence  to  any  person  therein;  or, 

3.  When  committed  in  the  lawful  defense  of  such  " 
person,  or  of  a  wife  or  husband,  parent,  child,  master, 
mistress,  or  servant  of  such  person,  when  there  is  rear 
sonable  ground  to  apprehend  a  design  to  commit  a 
felony  or  to  do  some  great  bodily  injury,  and  imminent 
danger  of  such  design  being  accomplished;  but  such 
person,  or  the  person  in  whose  behalf  the  defense  was 
made,  if  he  was  the  assailant  or  engaged  in  mortal 
combat,  must  f  eally  and  in  good  faith  have  endeavored 
to  decline  any  further  struggle  before  the  homicide 
was  committed;  or, 

4.  When  necessarily  committed  in  attempting,  by 
lawful  ways  and  means,  to  apprehend  any  person  for 
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any  felony  committed,  or  in  lawfully  suppressing  any 
riot,  or  in  lawfully  keeping  and  preserving  the  peace. 

Note. — The  three  preceding  sections  are  based  upon 

Sections  29,  31,  32,  33,  34,  and  35  of  the  Crimes  and 

^    ,    ^   ^  Punighment  Act  of  1850.— Stats.  1850,  p.  229.    The 

^^gp*       prS«.S^«         Commission  have  modified  the  language,  making  it 
^®ftc£        S;'J^^o5         accord  in  many  respects  with  that  of  the  New  York 
'3  S"  I    .        i  -2  ^  -2  J  ^         Penal  Code,  Sections  260,  261,  and  262.    The  legal 
*^"§Si       iJiS'S*^"^  effect,  however,  has  not  been  changed. 

3  'C  o  ,2}        «JD  ^  -2  §  g^  o*  iSubd.  l.—Whcre  a  known  felony  is  attempted  ujjon 

.*2  "S  §  '^       '3  'S   °  .2,  '^  ^  ^"6  person,  any  other  person  present  may  mterpose  to 

S'oSpO*      "S'S^®^  prevent  the  mischief,  and  if  death  ensue  the  party, 

«*^ifl*       2^2j^g®  interposing  will  be  justifiable. — Wharton  on  Homicide, 

^  fl  g'  "I        «  'i  ®  ^  I*  J  P'  230;  Com.  vs.  Daley,  4  Penn.  L.  J.,  p.  153;  1  East. 

^  ©  *S  «       -2  i   ^  -^  ^  "^  P.  C,  p.  271;  Com.  vs.  Riley.  Thatcher's  C.  Q.,  p. 

§'g^g>       sil'o!^'^  471.    But  this  subdivision  goes  farther  and  extends  the 

^  o  ^  p        ®asg®g  right  to  interpose  even  to  the  taking  of  life  in  resisting 

6D.2si       rc^*So^  an  attempt  to  do  great  bodily  injury  to  another.    If  A I 

;§'2§4g       S'§.S5>»^  ^^^y  ^^^^  ^  ^  prevent  the  commission  of  a  great  bodilyi 

^  *  Q.  o       ®   o  .^  fl  i  ■£       '    injury  upon  himself,  it  is  diflicult  to  see  why  a  by-l 
,ao®tt        <Da§§|'g  stander  may  not  so  act  in  protection  of  A.  1 

^ife*       flg'cS.S^  ^f>d.  2.— Wharton  on  Homicide,  pp.  230,  432. 

^;S^Sgg^|S,©^|  jStibd.Z.^t  Bl.  Com.,  p.  184;   U.  S.  vs.  Vigol,  2 

^•-^  ^^^^l-lfl-  i:  Dallas,  p.  846;  People  vs.  Doe,  1  Mann.  (Mich.),  p. 

'go«'^^'^3--°®'Su3'  *^^J  ^^^^^^  vs.  State,  17  Ala.,  p.  573;  People  vs.  Mc- 
^.2  2fS;5^.g«  1*1  «2  ^®^'  l'^^"'  P-  3''7»  ^^^  v^-  Morgan,  3  Iredell,  p. 
.  ^  S  ^  M  ^  2'^  '^X  i  o  186.  What  the  natui-e  of  the  assault  must  be.— Whar- 
S§  ='§*'S  §*S  >*£rt3  ^^  ^^  Homicide,  p.  212.  How  far  and  when  retreat  is 
'^j'^J'^o'd'^^  ^fl.  necessary. — Id.,  p.  213."  What  certainty  must  exist  as 
^  B  ^  >       'T3«si^a2|     to  felonious  intent.— Id.,  p.  214. 

Subd,  4.— Wharton  on  Homicide,  p.  235;  State  vs. 
Anderson,  1  Hill,  p.  327. 

Gknerallt. — People  vs.  Arnold,  15  Cal.,  p.  476; 
People  vs.  Batchelder,  27  Cal.,  p.  69;  People  vs.  Camp- 
bell, 30  Cal.,  p.  312;  People  vs.  Pool,  27  Cal.,  p.  572; 
People  vs.  Scoggins,  37  Cal.,  p.  735. 

Bare  fear         198.     (§80.)    A  bare   fear  of  the  commission  of 

not  to  ^         . 

^^y        any  of  the  oflfenses  mentioned  in  Subdivisions  2  and 


8  of  the  preceding  section,  to  p 

cide  may  be  lawfully  committed, 

justify  it.    But  the  circumstance 

to  excite  the  fears  of  a  reasona 

party  killing  must  have  acted  un  ler  the  influence  of 

such  fears  alone. 


198.    What  constitutes  fear  sufficient  to  justi^  killing.    See  gen- 
erally. People  V.  Walsh,  43  Gal.  450. 


event  which  homi- 

is  not  sufficient  to 

must  be  sufficient 

le  person,  and  the 
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KoTE. — Weakness  of  mind,  fear,  and  excitement  of 
defendant,  produced  by  the  violence  of  the  deceased, 
will  not  Justify  the  homicide. — People  vs.  Hurley,  8 
Cal.,  p.  390;  People  vs.  Lombard,  17  Cal.,  p.  316.  In 
Shorter  vs.  People,  2  Com  stock,  p.  197,  said  Bronson, 
J.,  speakinf2f  for  the  Court:. 

"  When  one  who  is  without  fault  himself  is  attacked 
by  another  in  such  a  manner  or  under  such  circum- 
stances  as  to  furnish  reasonable  ground  for  apprehend- 
ing  a  design  to  take  away  his  life,  or  do  him  some  ^ 

great  bodily  harm,  and  there  is  reasonable  ground  for 
believing  the  danger  imminent  that  such  design  will 
be  accomplished,  I  think  he  may  safely  act  upon  ap- 
pearances and  kill  the  assailant,  if  that  bo  necessary  to 
avoid  the  apprehended  danger;  and  the  killing  will  be 
justifiable,  although  it  may  afterwards  turn  out  that 
the  appearances  were   fa]se,  and   there  was  in  fact 
neither  design  to  do  him  serious  injury  nor  danger  that     , 
it  would  be  done.    He  must  decidcL  at  his  peril  iipon 
the  force  of  the  circumstances  \ji  which  he  is  placed, 
for  that  is  a  matter  which  will  be  subject  to  judicial 
review.     But  he  will  not  act  at  the  peril  of  making  that 
guilt,  if  appearances  prove  false,  which  would  be  inno- 
cence had  they  proved  true.    I  cannot  better  illustrate 
my  meaning  than  by  taking  the  ca^e  put  by  Judge 
(afterwards  Chief  Justice)  Parker,  of  Massachusetts,  on 
the  trial  of  Thomas  O,  Selfridge;  *  A,  in  the  peaceable 
pursuit  of  his  afiairs,  sees  B  walking  rapidly  towards 
him  with  an  outstretched  arm  and  a  pistol  in  his  hand, 
and  using  violent  menaces  against  his  life  as  he  ad- 
vances.   Having  approached  near  enough  in  the  same 
attitude  A,  who  has  a  club  in  his  hand,  strikes  B  over 
the  head  before  or  at  the  instant  the  pistol  is  dis- 
charged, and  of  the  wound  B  dies.'   It  turns  out  that 
the  pistol  was  loaded  with  powder  only,  and  that  the 
real  design  of  B  was  only  to  terrify  A.*    Upon  this 
ca«:e  the  -Judge  inquires,  *  will  any  reasonable  man  say 
that  A  is  more  criminal  than  he  would  have  been  if 
there  had  been  a  bullet  in  the  pistol  ?    Those  who  hold 
such  doctrine  must  require  that  a  man  so  attacked 
must,  betbre  he  strikes  the  assailant,  stop  and  ascertain 
how- the  pistol  was  loaded — a  doctrine  which  would  en- 
tirely take  away  the  right  of  self-defence.    And  when 
it  is  considered  that  the  jury  who  try  the  cause,  and 
not  the  party  killing,  are  to  judge  of  the  reasonable 
grounds  of  his  apprehension,  no  danger  can  be  supposed 
to  flow  fh>m  this  principle.'    The  Judge  had  before 
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instructed  the  jury  that  *when,  from  the  nature  of  the 
attack,  there  is  reasonable  ground  to  believe  that  there 
is*  a  design  to  destroy  his  life,  or  commit  any  felony 
upon  h\»  persoiv,  the  killing  of  the  assailant  will  be 
excusable  homicide,  although  it  should  aftc^rwards 
appear  that  no  felony  was  intended,' — Selfridge*s  Trial, 
p.  100;  1  Russ.  on  Crime,  p.  699,  ed.  of  "24;  p.  485,  note, 
ed.  of  '36.  To  this  doctrine  I  fully  subscribe.  A  differeot 
rule  would  lay  too  heavy  a  burden  upon  poor  humanHy. 

**I  have  stated  the  case  of  Sel fridge  the  more  fully 
because  it  is  not  only  an  authority  in  point  but  it  is  one 
which  the  revisers  professed  to  follow  in  framing  our 
statute  touching  this  question. 

**  I  shall  not  stop  to  consider  the  common  law  dis- 
tinctions between  justifiable  and  excusable  homicide, 
because  our  statute  has  placed  killing  in  self  defence 
under  the  head  of  justifiable  homicide. — 2  R.  S.,  p. 
660,  Sec.  3. 

"  The  Massachusetts  case  lays  down  no  new  doctrine- 
The  same  principle  was  acted  on  in  Levett's  Case,  re- 
cited by  Jones,  J.,  in  Cook's  Case,  Cro.  Car.,  p.  538,  to 
the  following  eflTi^ct:  Levett  was  in  bed  with  his  wife, 
and  asleep,  in  the  night,  when  the  servant  ran  to  them, 
in  fear,  and  told  tbem  that  thieves  were  breaking  open 
the  house.    He  arose  suddenly,  and  taking  a  drawn 
rapier  in  his  hand,  went  down  and  was  searching  the 
entry  for  the  thieves, .when  his  wife  espying  someone 
whom  she  knew  not  in  the  buttery,  cried  out  to  her 
husband,  in  great  fear,  *  hero  they  be  that  would  undo 
us.'   Levett  thereupon  hastily  enterM  the  buttery  in  the 
dark,  not  knowing  who  was  there,  and  thrusting  with  his 
rapier  belbre  him,  killed  Frances  Freeman,  who  was 
lawfully  in  the  house,  and  wholly  without  fault.    On 
tlrese  facts,  found  by  special  verdict,  the  Court  held 
that  it  was  not  even  »^  case  of  manslaughter,  and  the 
defendant  was  wholly  acquitted.     Now  here  the  de- 
fendant acted  upon  information  and  appearances  which 
were  vpliolly  false;  and  yet  as  he  had  reasonable  ground 
for  believing  them  true  he  was  held  guiltless.    Foster, 
(Crown   Law,  p.  299)  says  of  this  case,  *  possibly  it 


nnnslaughter  at  common 
laving  been  used'.'  I  do 
ning  the  principle  of  the 


might  have  been  better  ruled 

law,  due  circumspection  not 

not  understand  him  as  quosti 

decision,  but  as  only  expressi  ig  the  doubt  whether  the 

principle  was  properly  appll  i.     He  calls  it  nothing 

more  than  a  case  of  mansh  ughter,  when,  if  a  man 

mny  not  act  upon  appearanc 

murder.    So  far  as  I  have  c  )served,  no  other  writer 

upon  criminal  law  has  quest  jned,  in  any  degree,  the 
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decision  in  LevettV  case;  and  most  of  them  have  fully 
approved  it.    Ea.st,  in  his  Pleas  of  the  Crown  (Vol.  1, 
pp.  274,  275),  has  done  so.    Hale  (1  P.  C,  pp.  42,  474) 
mentions  it  among  cases  "where  ignonyice  of  the  fact 
will  excuse  from  all  blame.    Hawkins  (1  P.  C,  p.  84, 
CuTwood's  ed.)  says  the  killing  had  not  the  appearance 
of  a  fault.    Hussell  (on  Crimes,  Vol.  1,  p.  550,  ed.  of 
1836)  approves  the  decision,  which  he  introduces  with 
the  remark  that  important  considerations  will  arise 
in  cases  of  this  kind  [h5  was  speaking  of  homicide  in 
defense  of  one's  person,  habitation  or  property]  as  to 
the  grounds  which  the  party  killing  had  for  supposing 
that  the  person  slain  had  a  felonious  design  against 
him;  more  especially  where  it  afterwards  appears  that 
no  such  design  existed.'    Roscoe  (Crim.  Ev.,  p.  639) 
says,  *  it  is  not  essential  that  an  actual  felony  should    . 
be  about  to  be  comnrwtted  in  order  to  justify  the  kill- 
ing.    If  the  circumstances  are  such  as  that,  after  all 
reasonable  caution,  the  parly  suspects  that  the  felony 
is  about  to  be  immediately  committed,  he  will  be  justi- 
ficd,'    And  he  then  gives  Levett's  case  as  an  example. 
"The  case  of  Sir  Wm.  Hawksworth,  who,  through 
his  own  fault,  was  shot  by  the  keeper  of  his  park,  who 
took  him  for  a  stranger  who  had  come  to  destroy  the 
deer,  went  upon  the  same  principle. — .1  Hale's  P.  C,  p. 
40;  1  East  P.  C.,  p.  275;  1  Russ.  on  Cr.,  p.  649.    Other 
cases  are  put  in  the  books  whore  the  killing  will  be  jus- 
,tifie(l  by  appearances,  though  they  afterwards  prove 
false.    A  General,  to  try  the  vigilance  or  courage  of 
his  sentinel,  comes  upon  the  sentinel  in  the  night  in  the 
posture  of  an  enemy,  and  is  killed.    There  the  ignor- 
ance of  the  sentinel  that  it  was  his  General,  and  not  an 
enemy,  will  justify  the  killing. — 1  Hale's  P.  C,  p.  40;  1 
'East  P.  C,  p.  275;  1  liuss.,  p.  540.    The  case  mentioned 
by  Loid  Hale,  which  was  before  him  at  Peterborough, 
where  a  sen'ant  killed  his  master,  supposing  he  was 
shooting  at  deer  in  the  corn,  in  obedience  to  his  mas- 
ter's orders,  belongs  to  the  same  class. — 1  Hale's  P.  C, 
pp.  40,  476. 1  Kuss.,  p.  540.    In  Hampton's  Case^  Kel- 
yng  Rep.,  p.  41,  the  defendant  killed  his  wife  with  a  pis- 
tol which  he  had  found  in  the  street,  after  ascertaining, 
as  he  8upi>osed,  by  a  trial  with  the  ramrod,  that  it  was 
not  loaded,  though  in  fact  it  was  charged  with  two  bul- 
lets.   This  was  adjudged  to  be  manslaughter,  and  not 
merely  misadventure.  Foster  (Crown  Law,  pp.  2^)3, 264) 
calls  this  a  hard  case,  and  thinks  the  man  should  have 
been  wholly  acquitted,  on  the  ground  that  he  exercised 
due  caution — the  utmost  caution  not  being  necessary  in 
Buch  cases.    Rut  if  the  decision  was  right,  as  I  am  in- 
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dined  to  think  it  was,  for  the  want  of  proper  caution, 
still  the  case  goes  on  the  git>und  that  the  degree  of  guilt 
may  bo  affected  by  appearances  which  afterwards  prove 
'  false;  for  if  he  had  not  tried  the  pic^tol  it  would  have 
been  murder.    Foster  (p.  2^5)  mentions  a  case  which 
was  tried  before  him,  where  the  prisoner  had  shot  bis 
wife  with  a  gun  which  he  supposed  was  not  loaded.    The 
Judge,  being  of  opinion  that  the -prisoner  had  reason- 
able ground  to  believe  that  the  gun  was  not  loaded, 
directed  the  jury  that  if  they  were  of  the  same  opinion 
they  should  acquit  the  prisoner;  and  he  was  acquitted. 
In  Meadows  Case,  1  Lewin's  Cr.  Cas.,  p.  184,  the  pris- 
oner had  killed  with  a  pistol  one  of  a  great  number  of 
persons  who  came  about  his  house  in  the  night  time, 
singing  songs  of  menace  and  using  violent  language. ' 
Holroyd,  J.,  told  the  jury  that  if  there  was  nothing 
but  the  song,  and  no  appearance  of  violence — if  they 
believed  there  was  no  reasonable  ground  for  appre- 
hending danger,  the  killing  was  murder.    And  in  The 
People  vs.  Rector,  19  Wend.,  p.  f>69,  Cowen,  J.,  said, 
alarm  ow  the  part  of  the  prisoner,  on  apparent  though 
unreal  grounds,  was  pertinent  to  the  issue.    In  The 
XJ.  S.  vs.  Wiltberger,  3  Wash.  C.  C,  pp.  515,  521,  the 
Judge  told  the  jury  that,  for  the  purpose  of  justifyiug 
the  killing,  the  intent  of  the  deceased  to  commit  a 
felony  must  be  apparent,  which  would  be  sufficient, 
although  it  should  afterwards  turn  out  that  the  real  in- 
tention was  less  criminal,  or  even  innocent.    He  after- 
wards added  that  the  danger  must  be  imminent— 
meaning,  undoubtedly,  that  it  must  wear  that  appeal^ 
ance.    The  State  vs.  Wells,  1  Cox,  N.  J.  Rep.,  p.  424, 
is  entirely  consistent  with  this  doctrine.    The  Supreme 
Court  of  Tennessee  has  gone  still  further,-  and  held 
that  one  who  kills  another,  believing  himself  in  dan- 
ger  of  great  bodily  harm,  will  be  justified,  although 
he  acted  from  cowardice,  and  without  any  sufficient 
ground,  in  the  appearance,  for  the  killing. — Grainger 
vs.  State,  6  Yerger,  p.  459.    This  was,  I  think,  going 
too  far.    It  is  not  enough  that  the  party  believed  him- 
eelf  in  danger,  unless  the  facts  and  circumstances  were 
such  that  the  jury  can  say  ly  had  ixsasonablo  grounds 
for  his  belief. 

**We  have  been  referred 
said,  in  substance,  that  the  k 
Regina  vs.  Smith,  8  Car.  & 
vs.  Bull,  9  id.,  p.  22.  Am 
same  effect  might 'have  beei 
man  being  must  not  be  ta 
there  must  be  a  necessity, 
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cited.  The  life  of  a  hu- 
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ither  actual  or  apparent, 
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for  the  killing,  or  it  cannot  fe  justified.  That,  I  think, 
is  all  that  'was  meant  by  such  remarks  as  have  been 
mentioned.  The  unqualified  language  that  the  killing 
must  be  necessary  has,  I  think,  never  been  used  when 
attention  was  directed  to  the  question  whether  the 
accused  might  not  safely  act  upon  the  facts  and  cir- 
cumstances as  they  were  presented  at  the  time.  I 
have  met  with  no  authority  for  saying  that  a  homicide 
which  would  be  justifiable  had  appearances  proved 
true  will  be  criminal  when  they  prove  false. 

"  But  it  is  said  that  our  statute  has  o^angcd  the  rule  * 
of  the  common  law  on  this  subject,  and  that  there 
must  in  fact  be  danger  of  great  bodily  harm  or  the 
killing  cannot  be  justified.  We  know  that  such  a 
change  was  not  intended  by  the  revisers,  foi;  they  said 
in  their  notes  that  the  provision  was  *  according  to  the 
views  of  most  of  the  writers  on  the  subject,  and  the 
express  decisions  in  Massachusetts  and  JSew  Jersey.' 
Those  writers  and  decisions  have  already  been  noticed. 
As. I  read  the  statute,  it  affirms  the  rule  of  the  common 
'law.  The  words  are,  homicide  in  self  defense  is  justi- 
fiable '  when  there  shall  be  a  reasonable  ground  to 
apprehend  a  design  to  commit  a  felony,  or  to  do  some 
great  personal  injury,  and  there  shall  be  iiwminent 
danger  of  such  desigi)  being  accomplished/ — 2  R,  S.,  * 
p.  660,  Sec.  3,  Subd.  2.  .The  words  *  imminent  danger,' 
in  the  last  branch  of  the  clause,  do  not  mean,  as  the 
argument  for  the  prisoner  assumes,  that  there  must  be 
an  impending  evil  which  is  ready  to  fall ;  but  only  that 
there  is  a  threatened  evil,  or  one  which  appears  as  if  it 
were  ready  to  fall.  There  must  be  reasonable  ground 
to  apprehend  a  wicked  design,  and  apparent  danger 
that  such  design  will  be  accomplished.  It  is  enough, 
^  the  express  words  of  the  statute,  that  there  is  rea- 
^nable  ground  to  apprehend  a  wicked  design;  and  it 
is  absurd  to  suppose-  that  such  a  provision  was  imme- 
diately followed  by  another,  that  the  danger  of  the  ap-  •' 
prehended  design  being  accomplished  must  be  actual, 
and  not  merely  apparent.  Such  a  construction  would 
make  the  last  part  of  the  clause  nullify  the  first;  for  if 
there  must  be  actual  dauger  that  the  design  will  be 
accomplished  there  must  of  necessity  be  an  actual  de- 
sign to  be  accomplished.'' 

In  Grainger  vs.  The  State,  5  Yerger,  p.  459,  "  the 
plaintiff  in  error  was  indicted  in  the  Circuit  Court  of 

Henry  County  for   the  murder  of Broach,  was  < 

tried,  convicted,  and  moved  for  a  new  trial  on  several 
grounds.  His  motion  was  overruled,  and  sentence  of 
death  being  passed  upon  him,  he  appealed  in  error  to 
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this  Court.  The  bill  of  exceptions  shows  the  folloving" 
facts,  viz:  On  tlie  9th  of  July,  1829,  Broach,  the  de- 
ceased, and  IIenM)n,  were  at  Norwood'?.  Late  in  the 
•evoning  Grainger  cnnie  there  and  liad  hi&  gun  with  him, 
which  he  generally  carried,  being  a  hunter.  Broach 
and  Henson  were  drinking  coidial;  Broach  asked  Grain- 

• 

gar  to  drink  with  them;  he  replied  that  he  did  not  diink 
cordial,  but  would  drink  whij^ky,  and  called  for  an  half 
pint.     Broach  and  Henson  dtank  three  half  pints  of 
cordial,  and  Grainger  the  half  p^nt  of  whi>ky.     AH 
this  time  Broach  and  Grainger  seemed  friendly.    Grain- 
g»»r  was  setting  ofl*  for  home;  Hen!?on  a^^kcd  him  to  wait 
for  ^Broach;  Grainger  replied  he  knew  Broach,  that  he 
would  not  go  till  lie  chose,  and  declined  waiting  for 
him.     Henson   went    into    the  house    and  reques^ted 
Broach  to  go;  he  then  retunicd,  and  he  and  Giainger 
set  off  together,  leaving  Broach  at  Norwood's.    Henson 
was  on  foot  and  Grainger  liding.     The  latter  invited 
Hi-n^on  to  get  up  b<>hind  him,  which  he  did.    A]x>ut 
three  eighths  of  a  mile  fiom  Xonvood's  Broach  over- 
took them,  riding  at  a  fast  gate.    He  immediateh'  com- 
menced a'quaiTcl  with  (irainger,  by  charging  him  with 
having  spoken  disrespectfully  of  him,  and  that  he  had 
held  his  negroes  till   the  children   of  Grainger  hud 
whipped  them.     Grainger  denied  the  charges,  said  he 
had  not  said  anything  about  15roach,orheld  his  negroes, 
as  charged.     Broacli  said,  *  You  are  a  liar,  and  if  you 
deny  it,  I'll  knock  you  oft'  your  horse.'      Grainger  still 
denied  the  charges.    Broach  rode  up  to  him  and  struck 
him  a  violent  blow  on  tlie  breast.    Grainger  turned 
his  horse  sudd(»nly  away  and  rode  a  short  di^tance  apart 
from  Broach,  saying  to  witness,  Henson,  'Take  notice, 
I  will  make  l\im  pay  for  it.'     The  quarrel  and  ill  lan- 
guage continued  for  about  five  eightl^f  a  mile  fui-ther, 
when  they  came  to  the  corner  of  Ramey's  fence,  about 
forty  yards  from  the  house.     Grainger  threw  his  leg 
over  his  horse^s  neck  and  lighted  on  the  ground,  turned 
his  horse  to  the  fence,  when  Henson  also  alighted.    At 
thii  moment  JJroach  also  alighted   from  his    horse; 
Grainger  threw  his  bridle  over  a  rail,  crossed  the  fence 
and  walkedtowards  the  house,  laying  to  Henson,  *  You 
are  in  cahoot  with  B^-oach/l  Henson  said  he  had 
nothing  against  Oraingcr,  whJ  replied,  *I  don't  know 
that  you  have.*    The  house  s|>od  some  ten  yards  iiJ- 


.sido  of  the  line  of  fence,  and 


brty  yards  in  advance 


of    where   the    parties    aliglit  d.      Grainger  walked 


inside,    Broach   and    Henson 
house  there  was  a  gap.    Rai 
other  women,  were  awakened 


outside.  Outside  the 
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violent  quarreling.  The  Erst  Rainey  heard  was  the 
defendant  crying,  *  Rainey  !  Rainey  I*  like  one  afraid 
and  calling  for  help.  The  women  got  up  and  looked 
through  a  crack  of  the  cabin;  Grainger  was  standing 
two  or  three  yards  from  the  wall,  Broach  advancing 
upon  him,  having  passed  through  the  gap.  Giainger 
said  to  him,  *1  will  shoot- you  if  you  follow  me.* 
Broach  replied,  *I  am  not  afraid  of  your  shooting; 
damn  you,  you  would  not  shoot  a  cat;  shoot !'  Defend- 
ant said,  'I  have  a  mind  to  hlioot  you.'  Broach  said, 
*Here  I  stand,  shoot  I'  Defendant  fired  and  killed 
Broadi.  Broach  was  eighteen  or  twenty  feet  from 
Grainger  when  the  gun  fired.  The  witnei>s,  Elizabeth 
Forbes,  could  not  see  Broach  when  he  was  shot,  because 
he  was  in  the  shadow  of  a  tree;  but  llenson,  who  was 
sitting  on  the  fence  in  the  gap,  a  few  3'ards  off,  could 
see  Brooch,  who  advanced  directly  on  Grainger  without 
stopping,  and  whibt  advancing,  was  shot,  llenson 
also  proves  that  Graingur  s^aid,  when  he  first  crossed 
the  fence,  *  If  Broach  don't  let  mo  alone  I  will  shoot 
him.*  Broach  said,  '  You  carry  your  gun  to  defend 
yoursehV  Grainger  replied,  '  I  do  not.'  " 
Catron,  J.,  delivered  the  opinion  of  the  Court: 
"  The  bill  of  exceptions  hhows  that  much  stress,  on 
the  trial,  wa.s  laid  upon  the  blow  given  by  Broach  to 
Grainger,  to  reduce  the  killing  to  manslaughter;  that 
Grainger's  passions  had  not  cooled.  He  never  had  any 
passion;  he  was  much  alarmed,  and  with  good  cause. 
A  man  was  on  his  horse  behind  -him;  he  could  not  get 
away.  Uenson  jirovcs  he  did  not  pretend  to  prevent 
Broach  from  whipping  Grainger,  who  believed,  and 
most  probably  rightfully,  that  Henson  was  in  'cahoot' 
with  Broach.    It  was  H^jnson's  duty  to  have  protected  * 

Grainger,  or  got  off  from  behind  him,  and  left  him  free 
A  escape  from  Broach.  Grainger  used  all  the  means 
in  his  power  to  escape  from  an  overbearing  bully.  He 
was  shuddering  with  fear,  and  his  last  hope  of  protec- 
tion was  defeated  when  Rainey's  door  continued  closed 
agahist  him,  and  Rainey  did  not  come  to  his  relief.  He 
shot  only  to  protect  his  person  iVom  threatened  violence, 
and  that  great.  It  was  certain.  Henson  sat  quietly  on 
the  fence;  the  women  and  Rainey  did  not  open  the 
door;  they  were,  no  doubt,  afiaid  of  Broach,  who  dis- 
played the  traits  of  a  reckless  bull^',  and  would  have 
attacked  Grainger  the  moment  he  reached  him,  as  well 
in  the  house  as  out  of  it.  It  behooved  Rainey  not  to 
permit  the  attack  in  a  cabin,  amongst  women  and  chil- 
dren, in  the  dark.    He  did  right  not  to  open  the  door. 

From  Henson  no  assistance  could  be  hoped;  the  w^    ^^^ 
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saw  him  quietly  sitting  on  the  fence,  which, 
Broach  CTX>SBed,  he  helped  him  self  over  hy  putting;^  bis 
f  hand  on  the  shoulder  of  Hen^on.    These  are  the  fkcte 

ae  presented  by  tharecord  before  us.    Was  there  malice 
prepense  in  this  case  of  homicide,  so  as  to  exclude  the 
benefit  of  clergy  within  the  23d  Henry  VIII,  Chap.  If 
Did  Grainier  display  a  cold,  deliberate,  and  wicked 
conduct? — a  heart  lost  to  all  social  order  and  fatalljp^ 
bent  on  mischief?    It  cannot  be  believed.    He  behaved 
like  a  timid,  cowardly  man,  was  much  alarmed,  in 
imminent  danger  of  a  violent  and  instant  assault  and 
battery,  and  was  cut  off  from  Ae  chances  of  probable 
assistance.    That  the  act  was  the  result  of  fear  hardly 
admits  of  doubt.    It  is  equally  certain  to  our  minds 
that  Broach  only  designed  to  commit  a  trespass  and 
battery  upon  the  body  of  Grainger,  without  intending 
to  kill  him.    If  the  jury  had  believed  that  Grainger 
was  in  danger  of  great  bodily  harm  from  Broach,  or 
thought  himself  so,  then  the  killing  would  have  been 
in  self-defense.     But  if  he  thought  Broach  intended 
to  comniit  a  battery  upon  him,  less  violent,  to  prevent 
which  he  killed  Broach,  it  was  manslaughter.    1  Hawk. 
P.  C,  Chap.  28,  Sec.  23;  1  East  C.  L.,  p.  272.     The 
judgment  will  be  reversed,  and  the  cause  remanded  for 
another  trial." 

Justifiable  199.  (§  36.)  The  homicide  appearing  to  be  justi- 
excusabio  fiable  or  excusable,  the  person  indicted  must,  upon  his 
JbiJ?°°^^"  trial,  be  fully  acquitted  and  discharged.  • 

NoTjc. — Sections  32  and  41,  of  the  Crimes  and  Pun- 
ishment Act  of  1850,  properly  belong  in  the  Criminal 
Practice  Act,  and  the  Commission  have  so  placed 
them. 


> 


^"b        CHAPTER  IL 


MAYHEM. 


Sbctiok  203.  Mayhem  defined. 

204.  Mayhem,  how  punishable. 

Mayhem        '^OS.     '§  46.)     Every  person  whc 

defined.         ^    .  '      i  * 

'»dy.  or  disables,  disfigures,  or  re 


unlawfully  au^^^ 
I  a  member  of  hi- 


r 


I 
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^^ 

out  or  disablea  the  tongue,  puts  out  an  eye,/*^  . 

slits  the  nose,  ear,  or  lip,  is  ^lllUy  of  lllU^'lieiik 

Note. — The  Code  has   modified  the   language   of 
the  Act  of  1856  (Stats.  1856,  p.  219),  defining  mayhem, 
•  but  the  section  has  not  been  changed  in  substance. 

Mayhem,  at  common  law,  was  such-a  bodily  injury  as 
would  render  a  man  less  able  in  fighting  to  defend 
himself  or  annoy  his  adversary;  but  it  was  not  may- 
hem if  the  injury  only  disfigured;  upon  this  distinc- 
tion, the  cutting  off,  disabling,  or  weakening  a  man's 
hand,  or  finger,  or  striking  out  an  eye,  or  fore  tooth, 
or  castrating  him,  are  maims;  but  the  cutting  off  his 
ear,  nose,  etc.,  are  not  such  at  common  law. — 2  Whar- 
ton's Am.  Cr.  Law,  Sec.  1171;  3  Bl.  Com.,  p.  121;  4  id., 
p.  205;  State  vs.  Danforth,  3  Conn.,  p.  112. 

204.     (§  46.)     Mayhem  is  punishable  by  imprison-  Mayhem. 

bow  pun- 

ment  in    the   State  Prison  not  exceeding  fourteen  iahaWe. 
years. 


CHAPTER  in. 

KIDNAPPING. 

Section  207.  Kidnapping  defined.  ^ 

206.  Punishment  of  kidnapping. 

207.  (§§  53,  54,  55.)  Every  person  who  forcibly  Kidnap- 
steals,  takes,  or  arrests  any  pei'son  in  this  State,  and  Sefined. 
carries  him  into  another  country.  State,  or  county,  or 
who  forcibly  takes  or  arrests  any  person,  with  a  design 
to  take  him  out  of  this  State,  without  having  estab- 
lished a  claim  according  to  the  laws  of  the  United 
States  or  of  this  State,  or  who  hires,  persuades,  entices, 
decoys,  or  seduces  by  &lse  promises,  misrepresenta- 
tions, or  the  like,  any  person  to  go  out  of  this  State, 
or  to  be  taken  or  removed  therefrom,  for  the  purpose 
and  with  the  intent  to  sell  such  person  into  slavery  or 
involuntary  servitude,  or  otherwise  to  employ  him  for 
his  own  use,  or  to  the  use  of  another,  without  the  free 
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will  and  consent  of  such  persuaded  person,  is  guilty  of 
kidnapping:'* 

NoTK.— 2  Wharton  Cr.  Law,  p.  1211.  The  term 
'*  kidnapping  "  is,  by  earlier  writers,  used  to  denote  the 
abduction  of  children  only;  and  this  seems  its  etymo- 
logical meaning. — See  Philips'  World  of  Words ; 
Webst.  Diet.;  Johns.  Diet.  Many  accurate  authorities 
employ  it  without  respect  to  the  age  of  the  sul^ect ; 
but  confine  it  to  an  abduction  committed  with  intent  to 
export  the  person  injured  out  from  his  own  home, 
State,  or  country,  to  another. — See  Bell's  Diet.  Law  of 
Scot.;  Bouvier's  Law  Diet.;  Jacobs' Law  Diet.  Thus, 
the  Revised  Statutes  of  Illinois,  Vol.  1,  p.  366,  Sees. 
54,  55,  make  false  imprisonment  to  consist  in  a  confine- 
ment or  detention  without  legal  authority,  and  confine 
kidnapping  to  the  offense  of  abducting  and  sending  to 
another  country.  In  Hadden  vs.  The  People,  25  N.! 
Y.,  p.  372,  it  has  been  [lately  held  that  procuring  tbf  \ 
intoxication  of  a  sailor,  with  the  design  of  getting  him 
on  shipboard,  without  his  consent,  and  taking  him  on 
board  in  that  condition,  is  kidnapping  under  the 
Revised  Statutes;  and  that  it  is  immaterial  whether 
the  offender  did  the  acts,  or  any  of  them,  in  person,  or 
caused  them  to  be  done.  Where  the  intent  and  expec- 
tation is,  in  such  a  case,  that  the  seaman  will  be  carried 
out  of  this  State,  the  offense  is  complete,  although  the 
ship  be  not,  in  fact,  destined  to~  leave  the  State. — See 
People  vs.  Chee  Quong,  15  Cal.,  p.  332. 

Punish-  208.     (§  54.)     Kidnapping  is  punishable    by   im- 

kidnap-       prisonment  in  the  State  Prison  not  less  than  one  nor 

ping. 

more  than  ten  years. 


CHAPTER  IV. 


ROBBERY. 


Section  211.  Robbery  defined. 

212.  What  fear  may  be  an  element 

213.  Punishment  of  robbery. 

Robbery  211.     (§59.)     Robbery  is  the  : 

^•""^       personal  property  in  the  possessio 

his  person  or  immediate  presence,  a 

accomplished  by  means  of  force  or 


n  robbery. 

lonious  taking  of 
of  another,  from 
id  against  his  will^ 
fear. 
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NoTi. — Robbery  is  the  felonious  and  forcible  taking 
of  the  property  of  another  from  his  person,  or  in  his 
presence  against  his  will,  by  violence,  or  by  putting 
him  in  fear.— 4  Bl.  Com.,  p.  243;  2  AVharton*s  Am. 
Law,  Sec.  1695.  It  is  not  necessary  that  the  property 
should  belong  to  the  person  from  whose  possession  it 
was  forcibly  taken.  It  is  requisite,  however,  that  it 
should  belong  to  some  other  person  than  the  defend- 
ant, for  the  owner  of  property  is  not  guilty  of  robbery 
in  taking  it  from  the  posj^ession  of  the  possessor. — Peo- 
ple vs.  Vice,  21  Gal.,  p.  344.  The  taking  must  be  from 
the  person,  or  in  the  presence  of  the  party  robbed. — 
U.  S.  vs.  Jones,  3  Wash.  C.  C.  R.,  p.  209;  R.  vs. 
Grey,  2  East  P.  C,  p.  708;  Com.  vs.  Snelling,  4  Bin- 
ney,'p.  379;  R.  vs.  Hamilton,  8  C.  &  P.,  p.  49.  And 
against  his  will. — Long  vs.  State,  12  Geo.,  p.  293.  If  . 
"force  "  is  used  "fear"  is  not  an  essential  ingredient 
of  the  crime. — McDaniel  vs.  State,  8  S.  &  M.,  p.  401; 
Com.  vs.  Snelling,  4  Binney,  p.  379;  State  vs.  McCune, 
6  R,  I.,  p.  60;  2  Wharton's  Cr.  Law,  Sec.  1698.  In- 
stead of  **  felonious,''  the  N.  Y.  Code  uses  the  word 
"wrongful."  There  the  definition,  in  Sec.  280,  is: 
"  Robbery  is  a  wrongful  taking  of  personal  property 
in  the  possession  of  another,  from  his  person  or  imme- 
diate presence,  and  against  his  will,  accompli>hed  by 
means  of  force  or  fear.'*  In  this  definition  the  word 
W  "  wrongfully  "  is  substituted  for  "  feloniously."    Three 

^  elements  are  necessary  to  constitute  the  offense  of  rob- 

bery, as  it  is  generally  understood:  1.  A  taking  of  • 

^  '  property  from  the  person  or  presence  of  its  possessor; 

1  '  2.  A  wrongful  intent  to  appropriate  it;  3.  The  use  of  ^ 

violence  or  fear  to  accomplish  the  purpose.    The  first  • 

*"  and  second  of  these  elements,  the  third  being  wanting, 

^  constitute  simple  larceny;  the  first  and  third,  without 

the  second,  amount  at  most  to  a  trespass;  the  second 
and  third,  without  the  first,  constitute  an  attempt  to 

— —  ._  rob. 

212.    The  fear  mentioned  in  the  last  section  may  be    "^^i^^^^ 

either-  ^  luaj^   ue     may  be  an 

^*  •  el«ment  m 

1.    The  fear  of  an  unlawful  injury  to  the  person  or    '''^^^" 
property  of  the  person  robbed,  or  of  any  relative  of  his 
ormember  of  his  family;  or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  ^ 
"^e  person  or  property  of  any  one  in  the  company  of  'f 
^^'^  person  robbed  at  the  time  of  the  robbery.  ^' 
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Punish- 
ment of 
robbery. 


NoTE.—Subd.  1.— 2  Wharton's  Cr.  Law,  p.  1699; 
Long  vs.  SUte,  12  Ga.,  p.  293;  R.  vs.  Winkworth,  4  C. 
&  P.,  p.  444. 

213.     (§  59.)     Robbery  is  punishable  by  imprison- 
ment in  the  State  Prison  not  less  than  one  year. 

Note.— Stats.  1856,  p.  220,  Sec.  6.  • 


CIIAPTER  V. 


r' 


Adminis- 
tering 
poison. 


Assanlt 
with  intent 


ATTEMPTS   TO  KILL. 

Section  216.  Administering  poison. 

217.  Assault  with  intent  to  commit  murder. 


c 


216.     (§  45.)     Every  person  who,  with  intent  to  kill, 
administers,  or  causes  or  procures  to  be  administered, 
to  another,  any  poison  or  other  noxious  or  destructive 
substance  or  liquid,  but  by  which  death  is  not  causei 
is  punishable  by  imprisonment  in  the  State  Prison  not  ^ 
less  than  ten  yeai's. 

Note.— Stats.  1861,  p.  588,  Sec.  1. 


\ 


217.     (§  50.)     Every  person  who  assaults  anotli 

miSIS^*'    with  intent  to  commit  murder,  is  punishable  by  im^ 

prisonment  in  the  State  Prison  not  less  than  one  nor 

-  *  more  than  fourteen  years. 

Note. — Stats.  1855,  p.  105,  Sec.  2;  People  vs.  K!eefer,| 
18  Cal.,  p.  636;  People  vs.  Nugent,  4  Cal.,  p.  341. 


CHAPTER  Vi 

ASSAULTS   WITH   INTENT  TO   COMMIT 
ASSAULTS  WITH  INTENT  Td 


rELONY,  OTHER   THAN 
MURDER. 


Section  220.  'Assaults  with  intent  to  comn|it  rape. 

221.  Other  assaults. 

222.  Administering  stupefying  drlgs. 
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220.  (§  50.)     Every  person  who  assaults  another  Awauit 
"with    intent    to   commit  rape,   the    infamous   crime  to  commit 

^    '  rape. 

against  nature,  mayhem,  robbery,  or  grand  larceny, 
is  punishable  by  imprisonment  in  the  State  Prison  not 
less  than  one  nor  more  than  fourteen  years. 

Note.— Slats.  1855,  p.  105,  Sec.  2. 

22 1 .  "Every  pereon  who  is  ffuilty  of  an  assault,  with  other 

^  ^  &         ^  '  asaaults. 

intent  to  commit  any  felony,  except  an  assault  with 

intent  to  commit  murder,  the  punishment  for  which 

assault  is  not  prescribed  by  the  preceding  section,  is 

•  •  *  •  • 
punishable  by  iflnTprteqito^nt  in  the  State  Prison  not 

exceeding  five  years*  ofi  jrfi^Cinln^' Jail  not  exceed- 
ing one  year,  or  by  fine  not  e5£c<Q<^iiig  fiva  hundred 
dollars,  or  by  both.  '     •*..  /  /••• ;  V     • 


'•  •    « 


222.     Every    person    guilty   of   administering    to'  XAn^jSa- 

tering 

another  any  chloroform,  ether,  laudanum,  or  other  nar-  stupofymg 
cotic,  ansesthetic,  or  intoxicating  agent,  with  intent 
thereby  to  enable  or  assist  himself  or  any  other  person 
to  commit  a  felony,  is  guilty  of  felony. 

NoTE.—Consol.  St.  of  Canada,  p.  955,  Sec.  13. 
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CHAPTER   VIL 


DUELS  AND   CHALLENGES. 

SECTioif  225.  Duel  defined. 

226.  Punishment  for  fighting  a  duel,  when  doath  ensues. 

227.  Punishment  for  fighting  a  duel,  although  death  docs  not 

ensue. 

228.  Persons  fighting  duels,  etc.,  disqualified  from  holding 

ofiice,  etc. 

229.  Posting  for  not  fighting. 

230.  Duties  of  oflicers  to  prevent  duels. 

231.  Leaving  the  State  with  intent  to  evade  laws  against 

duelling. 

232.  "Witness'  privilege. 
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Duel 
defined. 


Punish- 
ment for 
fighting  a 
dael,  when 
death 
ensues. 


226.  A  duel  is  any  combat  with  deadly  weapons, 
fought  between  two  or  more  persons,  by  previous 
agreement  or  upon  a  previous  quarrel. 

226.  Every  person  guilty  of  fighting  any  duel, 
from  which  death  ensues  within  a  year  and  a  day,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
less  than  one  nor  more  than  seven  years. 

Note. — Fighting  a  duel  with  fatal  results  held  not 

to  be  murder  within  our  statutes,  but  a  special  offense 

under  the  Act  of  1855.— Terry  vs.  Bartlett,  14  Cal.,  p. 

651.  .•.••- 

— —  -  •      •      ♦ 

•     » *     •    t    *  

227.    Every  person  jrh'o'.fi'^Kte'*- did,  or  who  sends 
or  accepts  a  phalldngfc  to  fight  a  duel,  is  punishable  by 

death  fJe.  7F^^*^H§?°>.  '''''*^^  ^***«  ^^^"^  »'  i^  »  County  JaU 
not  ei^iie^,  not  e;dsoQ€li]Ig  one  year. 

^     •.  •  *  228.     Every  person  who  fights  a  duel,  or  who 
fighting    or  accepts  a  challenge  ^o^fiimtX  duel,  shaJVln  aaaiuon 
to  the  punishment  pr^oanel^ jj/tl^^^     section,  oe  tor- 
ever  disqualified  ffintf  hWdipg''^n;Oiffice^  exer- 

cising the  electivfe  francjM^in  this  Stated  and  shall  be 
declared  so  disqu§J«ffed  in  the  judgment  upon  convic- 
tion. 


PuDuh- 
ment  for 
fighting 
a  duel, 
although 


duel?,  et^ 
dis  (quali- 
fied from 
holding 
office,  etc 


^' 


.i—^^f  .^v;v;.  A* 


Posting  fbr 
not  fighting 


Duties  of 
offioen  to 
prevent 
duels. 


229j/f§  43.)'  Every  person  who  posts  or  publishes 
another  for  not  fighting  a  duel,  or  for  not  sending  or 
a<5cepting  a  challenge  to  fight  a  duel,  or  who  uses  any 
reproachful  or  contemptuous  language,  verbal,  written, 
or  printed,  to  or  concerning  another,  for  not  sending 
or  accepting  a  challenge  to  fight  a  duel,  or  with  intent 
to  provoke  a  duel,  is  guilty  of  a  misdemeanor. 

230.    Every  Judge,  Justice  of  the  Peace,  Sheriff, 


or  other  officer  bound  to  preserve 
who  has  knowledge  of  the  intentior 
persons  to  fight  a  duel,  and  who 
official  authority  to  arrest  the  par 
duel,  is  punishable  by  fine  not  exce 
dollars. 


the  public  peace, 

on  the  part  of  any 

oes  not  exert  his 

and  prevent  the 


'' 


ding  one  thousand 
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231.  Every  person  who  leaves  this  State  with  in-  Leftving 

^  the  State 

tent  to  evade  any  of  the  provisions  of  this  Chapter,  F*^^^^®*** 
and  to  commit  any  act  out  of  this  State  such  as  is  Jj^jngt 
^prohibited  by  this  Chapter,  and  who  does  any  act,  ^^*^^- 
although  out  of  this  State,  which  would  be  punish- 
able by  such  provisions  if  committed  within  this  State, 
is  punishable  in  the  same  manner  as  he  would  have 
been  in  case  such  *aet  had  been  committed  within  this 
State. 

232.  No  person  shall  be  excused  from  testifying  Witneia' 

privilege. 

or  answering  any  question  upon  any  investigation  or 
trial  for  a  violation  of  either  of  the  provisions  of  this 
Chapter,  upon  the  ground  that  his  testimony  might 
tend  to  convict  him  of  a  crime.  But  no  evidence 
given  upon  any  examination  of  a  person  so  testifying 
shall  be  received  against  him  in  any  criminal  prosecu- 
tion or  proceeding. 

Note.— The  sections  relating  to  duels  are  founded 
upon  the  provisions  of  an  Act  of  1855  (Stats.  1855,  p. 
152,  Sec.  1),  and  of  Sees.  43  and  44  of  the  Crimes  and 
Punishment  Act  of  1850,  and  Sees.  203,  294,  300,  301, 
and  303  of  the  New  York  Penal  Code.  No  provision 
has  ever  been  made  for  carrying  into  effect  the  consti- 
tutional provisions  on  the  subject,  and  although  fight- 
ing by  previous  appointment,  without  the  use  of  deadly 
weapons,  was  by  the  Act  of  1850  (Stats.  1850,  p.  229) 
made  a  felony,  yet  there  was  no  punishment  affixed  to 
the  offense  of  dueling,  unless  death  ensued.  The  Code 
■  supplies  these  omissions.    Sees.  2  and  3  of  the  Act  of 

1855,  gjving  remedies  by  action  for  injuries,  etc.,  aris- 
ing from  dueling,  are  inserted  in  the  Civil  Code. — See 
Civil  Code,  Sees.  3347,  3348. 


CHAPTER  Vni. 

FALSE   IMPRISONMENT. 


SxcTiON  236.  False  imprisonment  defined. 

237.  False  imprisonment,  how  punished. 
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False  im-         236.     (§  52.)     False  imprisonment  is  the  unlawful 

SnBonment      ,  ,         ^  '  '^ 

efined.       violation  of  the  personal  liberty  of  another. 

False    ^         237.     (§  52.)     False  imprisonment  is  punishable  by 
Smiiiiedr    ^^^  ^^*  exceeding  five  thousand  dollars,  or  by  impris- 
onment in  the  County  Jail  not  more  than  one  year,  or 
both. 

No^E. — False  imprisonment  is  not  a  felony. — People 
vs.  Ebner,  23  Cal.,  p.-«».  /fy 


CHAPTER  IX. 

ASSAULT  AND   BATTERY. 


Section  240.  Assault  defined. 

241.  Assault,  how  punished. 

242.  Battery  defined. 

243.  Battery,  how  punished. 

244.  Assaults  with  caustic  chemicals. 

245.  Assaults  with  deadly  weapons. 

Awauit  240.     (§  49.)     An  assault  is  an  unlawful  attempt, 

coupled  with  a  present  ability,  to  commit  a  violent 
injury  on  the  person  of  another. 

Note.— Stats.  1856,  p.  219,  Sec.  5.  This  is  substan- 
tially the  common  law  definition. — People  vs.  Yslas,  27 
Cal.,  p.  630;  2  Bishop's  Cr.  Law,  Sec.  32;  3  Black. 
Com.,  p.  120. 

Intent  to  Strike. — An  assault  has  also  been  said 
to  be  an  intentional  attempt,  by  violence,  to  do  an 
injury  to  the  person  of  another.  It  must  be  intentional,  \ 
If  there  is  no  present  purpose  to  do  an  injury,  there  is 
no  assault.  There  must  also  be  an  attempt.  A  pur- 
pose not  accompanied  by  an  eflfort  to  carry  into  imme- 
diate execution  falls  short  of  an  assault.  Thus  no 
words  can  amount  to  an  assault^  But  rushing  towards 
another  with  menacing  gestur  s,  and  with  a  purpose 
to  strike^  is  an  assault,  though  t  le'accused  is  prevented 
from  striking  before  he  comes  i|ear  enough  to  do  so. — 
State  vs.  Davis,  1  Ired.  N. 

Yslas,  27  Cal.,  p.  630.    But  mele  threatening  gestures 
unaccompanied  by  such  a  pur]  ose,  although  sufficient 
to  cause  a  man  of  ordinary  fin 
about  to  be  struck,  do  not  const 


ness  to  believe  he  waa 

;ute  an  assault.    Thus, 

240. 


intU^o  d^o"  tTL"',t't.'^''°"V*''«  -  o^."  ^«  %  weapon,  with 


mere  bodily  harm,  and  not  to  dn  m 

meanor- nothing  more      V^r.J     ^r 

"^ug  more.    People  v.  Marat,  45  Cal   2 


der,  is  a  misde- 


r 
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when  the  defendant  Fhook  his  whip  at  the  prosecutor, 
sa^Mng,  at  the  same  time:  **If  you  were  not  an  old 
man  I  would  knock  you  down/'  Heldj  no  assault, 
unless  the  jury  should  be  satisfied  that  there  was  a 
present  purpose  to  strike. — State  vs.  Crow,  1  Ired; 
N.  C,  p.  375.  To  the  same  effect  is  Commonwealth 
vs.  Eyre,  1  Serg.  &  R.,  p.  347.  So,  where  an  Embas- 
sador exhibited  a  painting  in  the  window  of  his  house 
which  gave  offense  to  the  crowd  without,  and  defendant, 
among  the  crowd,  fired  a  pistol  at  the  painting  at  the 
very  time  when  the  Embassador  and  his  servants  were 
in  the  window  to  remove  it,  but  did  not  intend  to  hurt 
any  of  them,  and  in  fact  did  not.  Held,  that  there 
being  no  intent  to  injure  the  person  there  could  be  no 
conviction 'for  an  assault. — LJ.  S.  vs.  Hand,  2  Wash. 
C.  C,  p.  435;  People  vs.  McMakin,  8  Cal.,  p.  547. 
But  threatening  another  ^t^  a,  weapon,  as  a  means  of 
coercing  him  to  yield  to  a  demand,  intending  to  strike 
if  he  refuses,  but  not  to  strike  if  he  complies,  is  an 
assault,  although  the  other  party  negotiates  and  no 
blow  is  finally  given.  It  makes  no  difference  that  the 
purpose  to  commit  violence  is  not  absolute  but  only 
conditional. — State  vs.  Morgan,  3  Ired.  N.  C,  p.  186. 
And,  in  general,  it  is  an  assault  to  present  a  pistol 
which  purports  to  be  loaded  at  another  person,  so  near 
as  would  endanger  life  if  it  were  fired,  although  the 
pistol  is  not,  in  fact,  loaded.— State  vs.  Smith,  2 
Humph.,  p.  457;  Rex  vs.  Parfait,  Lach.,  p.  23;  East. 
P.  C,  p.  416;  Rex  vs.  Thomas,  Lach.,  p.  272;  East. 
P.  C,  p.  417;  also,  Morgan  vs.  State,  33  Ala.,  p.  413, 
where  it  is  held  that  the  presenting  a  pistol  loaded  and 
cocked,  although  with  the  finger  on  the  trigger,  and  in 
an  angry  manner,  does  not  of  itself  raise  a  presumption 
of  an  intent  to  murder,  but  is  a  common  assault. 

Consent. — In  general,  if  the  party  suffering  the 
violence  has  consented  to  it,  there  is  no  assault.  ^Thus, 
although  a  child  of  tender  years  cannot  legally  consent 
to  a  rape  upon  her,  yet  she  may  consent  to  an  attempt 
to  commit  it;  and  such  an  attempt,  if  committed  with 
her  consent,  is  not  ar  assault. — Hey  vs.  Cockbum,  3 
Cox  Cr.  Cfts.,  p.  543;  Rey  vs.  Read,  2  Carr.  &  K., 
p.  957;  3  Cox  Cr.  Cas.,  p.  266;  1  Den.  C.  C,  p.  377; 
Rex  vs.  Wehegan,  7  Cox  Cr.  Cas.,  p.  145.  But  there 
must  be  actual  consent.  Mere  omission  to  resist  is  not 
enough. — Reg.  vs.  McGavaran,  6  Cox  Cr.  Cas.,  p.  64, 
And  where  a  medical  man  to  whom  a  girl  of  fourteen 
years  of  age  was  sent  for   professional   advice   had 
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criminal  connection  with  her,  she  makinj]^  no  resistance, 
ft-om  a  bona  fide  belief  that  the  defendant  was  treating 
her  medically,  as  he  represented  he  was  doing.  Heldt 
he  was  properly  convicted  of  an  assault,  and  might 
have  been  of  rape. — Reg.  vs.  Case,  4  Cox  Cr.  Cas.,  p. 
220;  1  Den.  C.  C,  p.  580. 


Assault, 
bow 


241.     (§  49.)     An  assault  is  punishable  by  fine  not 

pimtBhed.     exceeding  five  hundred  dollars,  or  by  imprisonmeut 

in  the  County  Jail  not  exceeding  three  months. 


241 .     Construed,  Petty  v.  County  Court  of  San  Joaquin  County.  45 
Cal.  246.  ^ 


Battery 
dafinea. 


242.     (§  51.)     A  battery  is  any  willful  and  unlawful 

use  of  force  or  violence  upon  the  person  of  another. 

■ 

Note. — This  section  is  a  substitute  for  that  portion  of 
Section  SUTT  the  Crimes  and  Punishment  Act  of  1850, 
which  defined  assault  and  battery  as  "the  unlawful 
beating  of  another.*'  The  extended  definition  given  in 
the  section  above  accords  with  leading  authority  upon 
the  subject. — 3  Black.  Com.,  p.  120;  2  Bishop^s  Or. 
Law»  Sees.  62,  63;  17  Ala.,  p.  540;  9  N.  H.,  p.  491. 


Aiflaalts 
with 
caustic 
chemicals. 


Battery       243.  •*A  battery,  or  an  assault  ancTbSttery,  is  punish^^ 

punishc  able  by  fine  not  exceeding  one  thousand  dollars,  or  by 

imprisonment  in  the   County  Jail  not  exceeding  one 

year. 

244.     Every  person  who  willfully  and  maliciously 

places  or  throws,  or  causes  to  be  placed  or  thrown, 

upon  the  person  of  another,  any  vitriol,  corrosive  acid, 

or  caustic  chemical  of  any  nature,  with  the  intent  to 

injure  the  flesh  or  disfigure  the  body  of  such  person, 

is  punishable  by  imprisonmeut  in  the  State  Prison  not  * 

less  than  one  nor  more  than  foui1;een  years. 

Note.— Stats,  of  1868,  p.  194,  Sec.  1. 

■ror^T^  ^-Vio  cQimui^  an  assault  upon 
Every  person  who7witEintenfw^^nw|apon  or  instru- 
b/  harm,  an^S^jjithout  just  cause  or  excuse,  or  *  ^\  produce  great 
^  no  considerableS|jrovocation  appears,  or  when  ^^^  ionment  in  the 
tlrcumstances  show  a^s^andoned  and  mahgnant 
b  commits  an  assault  upoJKt;^  person  of  another 
1  a  deadly  weapon,  instrument^tN;other  thing,  is 
i}iable  by  imprisonment  in  the  Stabs^^son  not 
eding  two  years,  or  by  fine  not  exceediSg\five 
sand  dollars,  or  by  both. 


». 


exceedii^  ^o 
tlAusand  dollars, 

bi  t  only  to  do  a  lesser 
»uch  an  asaault  was 
of  a  deadly  nature. 
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eseeeding  two  yeani,  or  by  fine  not  exceeding  "five 
J  ^  thousand  dollara,  or  by  both. 


e:>r-v  V,yi^^. 


.V^V. 


\-- 


v. 


■\ 


Not B,— Founded  ■ 
1855,  p.  lOe,  Sec.  2 
been  made,  but  do 
Vanard,  6  Cai.,  p.  M 


□  portion  of  Act  of  1855.— State. 
Slight  verbal  nlterntione  have 
Bubstantial  change. — People  vt. 


CHAPTER  X^  . 


a  evidence.    Jury  to  delannine 


1 


LIBEL. 

248.  Libel  defined. 

249.  Funifihmcnt  of  libel. 

250.  Jlnlice  presumed. 

251.  Truth  may  be  give 

Ihw  and  fiict. 

252.  Publication  defined. 

253.  Liability  of  editors  and  publishers. 

25i.  Publishing  a  true  report  of  public  official  proceedings 
privileged. 

2.55.  Extent  of  privilege. 

25fl.  Other  privileged  aimmunication.i. 

257.  Threatening  to  publish  libel.  Offer  to  prevent  publica- 
tion, with  intent  to  extort  raoney. 


a 

%' 


248.     A  libel  is  a  malicious  defamation,  expressed    jaflg'ej— '■  ••^' 


either  by  writing,  printing,  or  by  signs  or  pictures, 
the  like,  tending  to  blacken  the  memory  of  one  who  is 
;  dead,  or  to  impeach  the  honesty,  integrity,  virt^  or 
■repateliflp,  or  pnbli&h  the  natural  or  alleged  iMflfltH  oi 
one  who  is  alive,  and  thereby  to  expose  him  to  public 
':  hatred,  contempt,  or  ridicule. 

Note.— 4  Black.  Com.,  p.  150;  2  Kent  Com.,  p.  735. 

249.     (§120.)    Every  person  who  willfully,  and  with  pnnijh-- 
a  malicious  intent  to  injure  another,  publishes  or  pro-  hboi  " 
cores  to  be  published  any  libel,  is  punishable  by  fine 
not  exceeding  five  thousand  dollars,  or  imprisonment 
in  the  County  Jail  not  exceeding  one  year. 
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Malice  2S0.    An  iniurious  publication  is  presumed  to  have 

presomed.  ... 

been  malicious  if  no  justifiable  motive  for  making  it 
is  shown. 


Tmth  may 
be  given  in 
evidence. 


Jury  to 
determine 
law  and 
f^ot 


Pnblica- 

tion 

defined. 


261.  (§  120.)  In  all  criminal  prosecutions  for  libel, 
the  truth  may  be  given  in  evidence  to  the  jury,  and  if 
it  appears  to  the  jury  that  the  matter  charged  as  libel- 
ous is  true,  and  was  published  with  good  motives  and 
for  justifiable  ends,  the  party  shall  be  acquitted.  The 
jury  have  the  right  to  determine  the  law  and  the  fact. 

Note. — Constitution  of  California,  Sec.  9,  Article  I. 
Justification  in  civil  calces. — Thrall  vs.  Smiley,  6  Cal., 
p.  530. 

262.  To  sustain  a  charge  of  publishing  a  libel,  it 
is  not  needful  that  the  words  or  things  complained  of 
should  have  been  read  or  seen  by  another.  It  is 
enough  that  the  accused  knowingly  parted  with  the 
immediate  custody  of  the  libel  under  circumstances 
which  exposed  it  to  be  read  or  seen  by  any  other  pei-son 
than  himself 

Note.— Giles  vs.  The  State,  6  Georgia,  p.  276. 

Liability  of      253.     Eacli  author,  editor,  and  proprietor  of  any 

editors  and  '     ,  y  f      t  J 

pubiiahers.  book,  ucwspapcr,  or  serial  publication,  is  chargeable 
with  the  publication  of  any  words  contained  in  any 
part  of  such  book,  or  number  of  such  newspaper  or 
serial. 

Note.— Rex  vs.  Gretch,  1  Moo.  &  M.,  p.  433;  Com- 
monwealth vs.  Kneeland,  Thatch.  Cr.  C,  p.  846. 

Publishing       254.    Ko   reporter,   editor,   or    proprietor  of  any 
Report         newspaper  is  liable  to  any  prosecution  for  a  fair  and 
2^^*^^*^  true  repoal;  of  any  judicial,  legislative,  or  other  public 
pnviiogod.    Qfgciai  proceedings,  or  of  any  statement,  speech,  argu- 
ment, or  debate  in  the  course  of  the  si  me,  except  upon 
proof  of  malice  in  making  such  rej 
not  be  implied  from  the  mere  fact  of 


ort,  which  shall 
publication. 

24  N.  Y.,  p.  20,  the 


Note. — In  Sanford  vs.  Bennet 
question  was  whether  a  speech     lade  by  a  convict  at 
the  place  of  execution  was  a  spee  h  made  in  the  course 
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of  a  judicial  or  public  official  proceeding,  within  the 
meaning  of  the  statute,  so  that  one  publishing  it  was 
protected  by  the  statute  from  a  civil  action  for  injurious 
words  contained  in  it,  concerning  other  persons.  The 
Court  decided  the  question  in  the  negative.  They  held 
that  the  statute  applies  only  to  judicial  and  legislative 
proceedings,  and  to  transactions  resembling  them,  and 
not  to  an  executive  act  to  be  performed  by  a  single 
person  and  admitting  of  no  deliberation;  and  it  pro- 
tects only  the  publication  of  speeches  which  form  prop- 
eriy  a  part  of  the  proceeding. 

255.  Libelous    remarks  or  comments   connected  Extent  of 

privilege. 

with  matter  privileged  by  the  last  section  receive  no 
privilege  by  reason  of  their  being  so  connected. 

256.  A  communication  made  to  a  person  interested  other 

'^  privileged 

in  the  communication,  by  one  who  was  also  interested  caSoSs.^'" 
or  who  stood  in  such  relation  to  the  former  as  to  afford 
a  reasonable  ground  for  supposing  his  motive  innocent, 
is  not  presumed  to  be  malicious,  and  is  a  privileged 
communication. 

Note. — Eastwood  vs.  Holmes,  1  Fost.  &  P.,  p.  347; 
TurnbuU  vs.  Bird,  2  id.,  p.  524. 

257.  Every  person  who  threatens  another  to  pub-  Threaten- 

,  ing  to  pub- 

lish a  libel  concerning  him,  or  any  parent,  husband,  usliiiboi. 

wife,  or  child  of  such  person,  or  member  of  his  family, 

and  every  person  who  offers  to  prevent  the  publication  Offer  to 

•^   *  ^  *  prevent 

of  any  libel  upon  another  person,  with  intent  to  e:5^tort  gj^^^^^h 
any  money  or  other  valuable  consideration  from  any  extort*^ 
person,  is  guilty  of  a  misdemeanor. 

Note. — This  section  was  intentionally  confined  to 
threats  uttered  directly  to  the  person  about  to  be 
libeled.  The  ground  upon  which  the  criminal  remedy 
for  libel  is  allowed  is  the  tendency  of  a  libel  to  provoke 
a  breach  of  the  peace.  A  threat  to  publish  one  uttered 
to  third  persons,  and  only  reaching  the  injured  party 
through  indirect  repetition,  is  no  more  calculated  to 
create  disturbance  of  the  peace  than  other  forms  of 
slander,  and  should  not  be  distinguished  from  slander 
in  the  remedy  allowed.  See,  also,  Stats.  6  and  7  Vict., 
Chap.  96,  Sec.  3,  as  to  offers  to  prevent  publication  of 
libel. 
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TITLE  IX. 

OF  CRIMES  AGAINST  THE  PERSON  AND  AGAINST  PUB- 
LIC DECENCY  AND  GOOD  MORALS. 

CflAPTBR  L  Rape^  abduction^  carnal  abuse  of  children, 

and  seduction. 
11.  Abandonment  and  neglect  of  children, 
in.  Abortions. 
IV.  Child  stealing. 
V.  Bigamy^  incest^   and  the   crime   against 

nature. 
VI.    Violating  sepulture  and  the  remains  of 
the  dead. 
VII.  Crimes  against  religion  and  conscience, 
and  other  offenses  against  good  morals, 
VIII.  Indecent    exposure^   obscene    exhibitions, 
books  and  prints^  and  bawdy  and  other 
disorderly  houses. 
IX.  Lotteries. 
X.   Gaming. 
XL  Pawnbrokers. 
XII.  Other  injuries  to  persons. 


CHAPTER  I. 


RAPE,     ABDUCTION,     CARNAL     ABUSE     OF    CHILDREN,     AND 

SEDUCTION. 

Skction  261.  Rape  defined. 

262.  When  physical  ability  must  be  proved. 

263.  Penetration  sufficient. 

264.  Punishment  of  rape. 

265.  Abduction  of  women. 

266.  Seduction  for  purposes  of  prostifition. 

267.  Abduction. 

Rape  261.     (§  47.)     Rape  is  an  act  of  c  ^xual  intercourse 

defined.  ^  ^  ^         ,  X 


accomplished  with  a  female,  not  th( 


petrator,  under  either  of  the  foUowir  5  circumstances: 


wife  of  the  per- 
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Ill 


1.  TVTbere  the  female  is  nnder  the  age  of  ten  years.  Same. 

2.  "Where  she  is  incapable,  through  lunacy  or  any 
other  unsoundness  of  mind,  whether  temporary  or 
permanent,  of  giving  legal  consent. 

3.  "Where  she  resists,  but  her  resistance  is  overcome 
by  force  or  violence. 

4-  TVhere  she  is  prevented  from  resisting  by  threats 
of  immediate  and  great  bodily  harm,  accompanied  by 
apparent  power  of  execution;  or  by  any  intoxicating, 
narcotic,  or  ansesthetic  substance,  administered  by  or 
with  the  privity  of  the  accused. 

5.  TVhere  she  is,  at  the  time,  unconscious  of  the 
natare  of  the  act,  and  this  is  known  to  the  accused. 

6.  Where  she  submits,  under  a  belief  that  the  per- 
son committing  the  act  is  her  husband,  and  this  belief 
is  induced  by  any  artifice,  pretense,  or  concealment 
practiced  by  the  accused,  with  intent  to  induce  such 
belie£ 

Note, — This  section  is  an  ex^gQgJQgjof  the  generally 


received  definition  of  rape.  East  defines  this  offense  to 
be  *Uhe  unlawful  carnal  knowledge  of  a  woman  by 
force  and  against  her  will." — 1  East  P.  C,  p.  434. 
Blackstone  defines  it  in  the  same  language,  omitting 
the  word  **  unlawftil.*' — 4  Blackst.  Comm.,  p.  210.  And 
this  is  believed  to  be  substantially  the  definition  given 
by  the  leading  writers  on  criminal  law,  except  that 
some  of  the  later  decisions  indicate  a  disposition  to 
substitute  the  idea  ^'without  her  consent/'  for  **  against 
her  will." — B.eg.  vs.  Camplin,  1  Cox  Cr.  Cas.,  p.  220; 
1  Den.  C.  C,  p.  80;  1  Carr.  &  K.,  p.  746;  ^eg.  vs. 
Sweenie,  8  Cox  Cr.  Cas.,  p.  223;  3  Irvine,  p.  159.  The 
Code  presents  ^  definition  which  includes  the  various 
instances  which  have  been  adjudged  to  constitute  the 
ofiTense,  with  som^jtlj^gn  which  have  been  held  not  to 
fall  within  th%  limited  definition  of  the  common  law 
authorities,  but  to  which  the  same  penalties  ought  to 
be  extended. 

Subd.  1.— This  provision  embodies  the  well  settled 
rule  of  the  existing  law;  that  a  girl  under  ten  years  of 
age  is  incapable  of  giving  any  consent  to  an  act  of 
intercourse  which  can  reduce  it  below  the  grade  of 
rape.— Stephen  vs.  State,  11  6a.,  p.  226;  State  vs. 
Farmer,  4  Ired.,  p.  224;   4  Blackst.  Comm.,  p.  212. 
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Subd.  2. — It  is  probable  that  an  act  of  intercourao 
with  a  woman  above  the  age  of  ten  years,  but  mentally 
incapable  of  giving  legal  consent,  would  be  hold  to  be 
rape.    In  England  it  has  been  held  that  under  the  stat- 
ute, 13  Edw.  I,  Chap.  34— which  provides  that  if  a 
man     *     ♦    do  ravish  a  woman    *     *    when  she  did 
not  consent,  neither  before  nor  after,  he  shall,  etc. — 
Forcible  intercourse  with  a  female,  incapable,  through 
imbecility  of  mind,  of  giving  legal  consent,  is  rape; 
although  she  was  above  ten  years  of  age,  and  offered 
no  resistance. — Reg.  vs.  Fletcher,  8  Cox  Cr.  Cas.,  p. 
131;  5  Jur.  (N.  S.),  p.  179.    See,  also,  in  support  of  the 
same  principle,  Rex  vs.  Ryan,  2  Cox  Cr.  Cas.,  p.  115; 
State  vs.  Cron,  10  West.  L.  J.,  p.  501;  McNamara's 
Case,  Oakley,  p.  521. 
Subd,  3,  and  the  first  clause  of  Sec.  4,  embrace  the 
\  ordinary  cases  of  the  offense,  and  require  no  special  re- 
/  mark.    As  to  resistance  overcome  by  force,  see  Charles 
\  vs.  State,  6  Engl.,  p.  389;  State  vs.  Jim,  1  Den.,  p.  142; 
/Pollard  vs.  State,  2  Clarke,  p.  567;  Myatt  vs.  State,  2 
\Swan.,  p.  394;  Lewis  vs.  State,  30  Ala.,  p.  54;  State  vs. 
^lake,  39  Me.,  p.  322;  Barney  vs.  People,  22  III.,  p. 
[160.    As  to  resistance  overcome  by  fear,  see  Pleasant 
!y8.  State,  8  Engl.,  p.  360;  Reg.  vs.  Hallett,  9  Carr.  & 
'.,  p.  J48;  Reg.  vs.  Day,  id.,  p.  722;  "Wright  vs.  State, 
4  Humph.,  p.  194. 

Subd,  4,  second  clause,  is  intended  to  cover  cases 
where  the  female  is  rendered  tempprarily  incapable  of 
giving  consent  by  means  of  liquor  or  dr^igs.  In  Reg. 
vs.  Camplin,  1  Cox  Cr.  Cas.,  p.  220;  1  Den.  C.  C,  p. 
89;  1  Carr.  &  K.,  p.  746,  the  jury  found  that  the  pris- 
oner gave  liquor  to  the  female  for  the  purpose  of  excit- 
ing her  passions  .and  inducing  her  consent;  it  had, 
however,  the  effect  of  rendering  her  drunk  and  insen- 
sible; in  which  condition  he  violated  her.  This  was, 
held  to  be  rape;  on  the  ground  that  the  connection  was 
accomplished  without  the  consent  and  against  the  will 
of  the  female,  which  was  all  that  was  necessary  to  con- 
stitute the  offepse.  Actual  resistance  on  her  part  was 
not  necessary  to  be  shown.  A  number  of  similar  in- 
stances of  the  commission  of  the  offense  are  referred  to 


in  Wharton  &  St.  Med.  Jur.,  Se 
is  not  limited  to  cases  in  whicl 
administered  with  intent  to  fac 
which  the  drug  is  administers 
but  the  accused  afterwards  ava  Is  himself  of  the  help- 
lessness of  the  subject  to  com  lit  the  offense,  are  de- 
signed to  be  included.  It  is,  in  eed,  doubtful  whether, 
in  the  case  bf  B^g»  vs.  Camplii    above  cited,  a  convic- 
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tion  would  have  been  sustainei  independent  of  the 
circumstances,  upon  which  some  stress  is  laid  by  mem* 
bers  of  the  Court,  that  the  liquor  was  given  with  an 
unlawful  intent,  and  that  the  prosecutrix  indicated  dis- 
sent by  refusinji^  the  prisoner's  solicitations  as  long  as 
she  had  the  power. 

Subd,  5. — It  can  but  rarely  happen  that  the  subject 
of  the  offense  consciously  submits  to  the  act  uncom- 
pelled,  without  being  aware  of  its  nature;  yet  some 
cases  of  this  sort  are  reported.  In  Reg.  vs.  Case,  4  Cox 
Cr.  Cas.,  p.  22D,  the  defendant  was  a  medical  practi- 
tioner, and  the  prosecutrix  was  a  young  girl  placed 
under  his  care  for  medical  treatment.  She  made  no 
resistance  to  the  connection,  owing  to  a  belief,  from 
representations  of  defendant,  that  i^he  was  submitting 
to  medical  treatment  for  the  ailment  under  which  she 
labored.  Held^  upon  an  indictment  for  assault,  that 
the  accused  was  rightly  convicted.  Her  submission  to 
the  act  under  an  impression  that  it  was  something  nec- 
essary to  her  case  was  not  such  a  consent  as  relieved 
the  defendant  from  criminal  responsibility.  "Whether 
it  is  to  be  regarded  as  possible  that  a  connection  should 
be  accomplished  during  the  unconsciousness  of  natural 
sleep,  without  arousing  the  female,  is  f^aid  to  be  an  open 
question  in  medical  jurisprudence. — See  Beck's  Med. 
Jur.,  7th  ed.,  p.  117;  Tayl.  Med.  Jur.,  5th  ed.,  p.  tf54; 
AVhart.  &  St.  Med.  Jur.,  p.  336,  Sees.  440,  441;  Mont- 
gomery on  Pregnancy,  2d  ed.,  p.  361;  Bundelius,  pp. 
96,  99.  "Whether  an  unlawful  connection  so  accom- 
plished should  be  deemed,  if  proved,  to  amount  to  rape 
has  been  differently  decided  by  the  Courts. — See  Reg. 
V3.  Sweenie,  8  Cox  Cr.  Cas.,  p.  223;  3  Irvine,  p.  159,  in 
the  affirmative,  and  Field's  Case,  4  Leigh,  p.  648; 
Charles  vs.  State,  6  Engl.,  p.  389,  in  the  negative.  It 
was  thought  best  by  the  Commissioners,  on  a  review  of 
the  authorities,  not  to  specify  this  as  one  of  the  cases 
embraced.  The  danger  of  giving  rise  to  unjust  prose- 
cutions in  cases  where  the  sleep  was  merely  simulated, 
is  to  be  weighed  against  that  of  the  commission  of  the 
offense  where  the  sleep  is  genuine. 

Subrl.  6. — Several  cases  are  to  be  found  in  the  reports, 
in  which  a  criminal  connection  has  been  accomplished 
by  means  of  personating  the  husband  of  the  female.  4 

In  England  this  is  held  not  to  be  rape. — Reg.  vs.  Clarke,  \ 

Dearsly,  p.  897;  6  Cox  Cr.  Cas.,  p.  412;  18  Jur.,  p. 
1059;  29  Eng.  L.  Eq.,  p.  542;  Rex  vs.  Jackson,  Russ  & 
Ry.,  p.  487;  Reg.  vs.  Williams,  8  Carr  &  P.,  p.  286; 
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Reg.  ys.  Saanden,  id.,  p.  265.  In  Scotland  it  has  been 
held  to  be  rape. — Fraser's  Case,  Arkley,  p.  329;  Re^. 
vs.  Sweenie,  8  Cox  Cr.  Cas.,  p.  223.  In  this  country 
the  question  has  been  differently  decided  in  the  differ- 
ent States.— See  Wyatt  vs.  State,  2  Swan.,  p.  394; 
Lewis  vs.  State,  30  Ala.,  p.  64;  People  vs.  Barto-w,  1 
"Wheel.  Cr.  Cas.,  p.  878,  following  the  English  view; 
and  S^ate  vs.  Shepard,  7  Conn.,  p.  64;  Anon.,  1  Wheel. 
Cr.  Cas.,  p.  381,  note,  adopting  the  contrary^  Without 
reviewing  the  reasoning  of  these  cases,  or  quesfianini^ 
the  soundness  of  the  English  decision?  considered  as 
exposition  of  the  existing  law,  it  is  regarded  that 
this  offense  fully  partakes  of  the  guilt  of  rape,  and 
should  share  its  punishment  in  all  instances  in  which 
any  means  are  used  by  the  accused  to  create  a  belief 
that  he  is  the  husband. 

262.  I^o  conviction  for  rape  can  be  had  against 
one  who  was  under  the  age  of  fourteen  years  at  the 
time  of  the  act  alleged,  unless  his  physical  ability  to 
accomplish  penetration  is  proved  as  an  independent 
&ot,  and  beyond  a  reasonable  doubt. 

Note.— Many  of  the  authorities  lay  down  the  rule  as 
conclusive  that  incapacity  is  to  be  presumed  when  the 
accused  is  under  fourteen  years  of  age. — See  2  Bish. 
Cr.  L.,  Sec.  986.  In  People  vs.  Randolph,  2  Park.  Cr., 
p.  174,  and  Williams  vs.  State,  14  Ohio,  p.  222,  the  pre- 
sumption has  been  held  capable  of  being  rebutted  by 
proof  of  actual  capacity  in  the  individual. 

263.  The  essential  guilt  of  rape  consists  in  the 
outrage  to  the  person  and  feelings  of  the  female.  Any- 
sexual  penetration,  however  slight,  is  sufficient  to  com- 
plete the  crime. 

KoTX.— Robertson's  Case,  1  Swint.,  p.  98. 

264.  (§  47.)  Rape  is  punishable  by  imprisonment 
in  the  State  Prison  not  less  than  five  years. 

Note.— stats.  1855,  p.  106,  S  3. 1. 
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the  State  Prison  not  less  than  two  nor  more  than  four- 
teen years. 

Note,— Stats.  1856,  p.  131,  Sec.  1. 
266.     Every  person  who  inveigles  or  entices  any  tin- 
married  female,  of  previons  chaste  character,  under  the     f^^ 
age  of  eighteen  years,  into  any  house  of  ill-fame,  or  of     proSitu-  °' 
assignation,  or  elsewhere,  for  the  purpose  of  prostitu-    ^^^^' 
tion,  or  to  have  illicit  carnal  connection  with  any  man  ; 
and  every  person  who  aidsjor  assists  in  g^o^h  invmglfl- 
ment  or  enticement ;  and  every  person  who,  by  any 
false  pretenses,  false  representation,  or  other  fraudu- 
lent means,  procures  any  female  to  have  illicit  carnal 
connection  with  any  man,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  five  years,  or  by 
imprisonment  in  a  County  Jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both  sach  fine  and  imprisonment. 

Note. — The  following  statutes  on  kindred  offenses 
are  here  inserted  as  supplementing  this  Code.— Stats. 
1871-2,  p.  184: 

An  Act  to  punish  seduction, 

[Approved  March  1, 1872.] 
[Enacting  clause.] 

Section  1.  Every  person  who  inveigles  or  entices 
any  unmarried  female,  of  previous  chaste  character, 
under  the  age  of  eighteen  years,  into  any  house  of  ill 
fkme,  or  of  assignation,  or  elsewhere,  for  the  purpose 
of  prostitution,  and  every  person  who  aids  or  assists  in 
such  abduction  for  such  purpose,  and  every  person  who 
by  any  false  pretenses,  false  representation,  or  other 
fraudulent  means,  procures  any  female  to  have  illicit 
carnal  connection  with  any  man,  is  punishable  by 
imprisonment  in  the  State  Prison  not  exceeding  one 
•  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both. 

This  is  identical  with  the  Code  section,  except  in  the 
age  of  the  female  and  term  of  the  imprisonment. 

Stats.  1871-2,  p.  380:  • 

An  Act  to  punish  adulter t/, 

[Approved  March  15,  1872.] 
[Enacting  «lause.] 

SECTION  1.  Every  person  who  lives  in  a  state  of 
open  and  notorious  cohabitation  and  adultery  is  guilty 
of  a  misdemeanor,  and  is  punishable  by  a  fine  not 
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exceeding  one  thousand  dollars,  or  imprisonment  in 
the  County  Jail  not  exceeding  one  year,  or  by  both. 

Skc.  2.  If  two  persons,  each  being  married  to 
another,  live  together  in  a  state  of  open  and  notorious 
cohabitation  and  adultery,  each  is  guilty  of  a  felony, 
and  is  punishable  by  imprisonment  in  the  State  Prison 
not  exceeding  five  years. 

Skc.  3.  A  recorded  certificate  of  marriage,  or  a  cer- 
tified copy  thereof,  there  being  no  decree  of  divorce, 
proves  the  marriage  of  a  person  for  the  purposes  of 
this  Act. 

AbductioD,  267.  Every  person  who  takes  aw^y  any  female 
under  the  age  of  eighteen  years  fi*om  her  father, 
mother,  guardian,  or  other  person  having  the  legal 
charge  of  her  person,  without  their  consent,  for  the 
purpose  of  prostitution,  is  punishable  by  imprisonment 
in  the  State  Prison  not  exceeding  five  yeara,  and  a  fine 
not  exceeding  one  thousand  dollars. 

Note. — Under  the  analogous  English  statute  (9  Geo. 
^  IV,  Chap.  XXI,  Sec.  20),  it  has  been  held  not  to  be 

necessary  that  the  girl  should  be  taken  by  force,  either 
actual  or  constructive,  or  be  taken  out  of  the  actual 
possession  of  the  parent  or  guardian.  It  is  enough  if 
she  be  persuaded  by  the  prisoner  to  leave  her  home, 
and  the  control  of  the  parent  continues  down  to  the 
time  of  the  taking.— Reg.  vs.  Monktelow,  6  Cox  Crim. 
Cas.,  p.  143;  22  L.  J.  M.  C,  p.  115;  s.  p.,  Keg.  vs. 
Kipps,  4  Cox  Cr.  Cas.,  p.  167;  Reg.  vs.  Frazer,  8  id., 
p.  446.  So  it  has  been  held  that  the  statute  was  satis- 
tied,  though  the  prii^oner  and  the  female  quitted  the 
house  together  in  consequence  of  a  proposition  which 
emanated  from  the  girl  herself  to  that  effect,  and  a 
statement  by  her  to  the  prisoner  that  she  intended  to 
leave  her  father's  house. — Reg.  vs.  Biswell,  2  Cox  Cr. 
Cas.,  p.  279.  As  to  what  is  to  be  deenjed  a  person 
**  having  the  legal  charge  of  her  person,"  in  the  case 
of  an  orphan  child  over  whom  no  guardian  has  been 


appointed,  see  State  vs.  Ruhl 
Kansas,  Sec.  324. 


8  Clarke,  p.  447;  Stats. 
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CHAia^ER  11. 

ABANDONMENT   AND   NEGLECT   OF   CHILDREN. 

Section  270.  Omitting  to  provide  child  with  necessaries. 
271.  Deeerting  child. 

270.  E  veiy  parent  of  any  child  who  willfully  omits,  Omitting  to 
without  lawful  excuse,  to  perfonn  any  duty  imposed  ngjj'^g^i^ 
upon  him  by  law,  to  furnish  necessary  food,  clothing, 
shelter,  or  medical  attendance  for  such  child,  is  guilty 

of  a  misdemeanor. 

Note. — Consult  the  Civil  Code  for  the  provisions 
reported  dctining  the  duty  of  parental  supiwrt.  As  to 
the  criminality  of  a  willful  omission  to  perform  this 
duty.— See  Reg.  vs.  Chandler,  1  Jur.  (N.  S.),  p.  429; 
25  Law  T.,  p.  133;  Reg.  vs.  Gray,  7  Cox  Cr.  Cas.,  p. 

326;  3  Jur.  (N.  S.),  p.  968;  Reg.  vs  S ,  5  Cox  Cr. 

Cas.,  p.  279;  Reg.  vs.  Fhilpot,  6  id.,  p.  140. 

271.  Every  parent  of  any  child  under  the  age  of  Deporting 
six  years,  and  every  person  to  whom  any  such  child 

has  been  confided  for  nurture  or  education,  who  deserts 
such  child  in  any  place  whatever,  with  intent  wholly 
to  abandon  it,  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  seven  years,  or  in  a  County 
Jail  not  exceeding  one  year. 


CHAPTER  in. 

ABORTIONS. 


Sectiok  274.  Administering  drugs,  etc.,  with  intent  to  produce  mis- 
carriage. 
275.  Submitting  to  an  attempt  to  produce  miscarriage. 

274.    Every  person  who  provides,  supplies,  or  ad-  Adminia- 

.    .  tering 

mimsters  to  any  pregnant  woman,  or  procures  any  dru«,  etc., 

such  woman  to  take  any  medicine,  drug,  or  substance,  miSca^-"*^* 

or  uses  or  employs  any  instrument  or  other  means  what-  ""*®' 
ever,  with  intent  thereby  to  procure  the  miscarriage 
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of  such  woman,  unless  the  same  is  necessary  to  pre- 
serve her  life,  is  punishable  by  imprisonment  in  the 
State  Prison  not  less  than  two  nor  more  than  five 
years. 

Note. — Provides, — It  is  not  necesFary  that  the  ac- 
cused should  be  present  when  the  druji^,  etc.,  is  taken. — 
Reg.  V8.  Wileon,  1  Dears.  &  B.,  p.  127;  Reg.  vs.  Far- 
row, 40  £ng.  L.  and  £q.,  p.  550;  see,  also,  Reg.  vs. 
Fretwel],  9  Cox  Cr.  Cases,  p.  152,  See,  also,  on  this 
subject  generally.  People  vs.  Josselyn,  89  Cal.,  p.  396. 

275.  Every  woman  who  solicits  of  any  person  any 
medicine,  drug,  or  substance  whatever,  and  takes  tlie 
same,  or  who  submits  to  any  operation,  or  to  the  use  of 
any  means  whatever,  with  intent  thereby  to  procure  a 
miscamage,  unless  the  same  is  necessary  to  preserve 
her  life,  is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  one  nor  more  than  five  years. 

Note. — The  two  preceding  sections  are  hased  upon 
Stats.  1861,  p.  588,  Sec.  1. 
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CHILD    STEALING. 
Section  278.  Definition  and  punishment  of  child  stealing. 

278.  Every  pereon  who  maliciously,  forcibly,  or 
fraudulently  takes  or  entices  away  any  child  under 
the  age  of  twelve  years,  with  intent  to  detain  and 
conceal  such  child  from  its  parent,  guardian,  or  other 
person  having  the  lawful  charge  of  such  child,  is  pun- 
ishable by  imprisonment  in  the  State  Prison  not  ex- 
ceeding ten  years,  or  by  imprisoni]|ent  in  a  County 
Jail  not  exceeding  one  year,  and  a  f  tie  not  exceeding 
five  hundred  dollara. 

Note.— Stats.  185C,  p.  131,  SA  2. 
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CHAPTER  V. 


BIGAMY,  INCEST,   AND  THE   CRIME   AGAINST    NATURE. 

SscnoM  281.  Bigamy  defined. 

282.  Exceptions. 

283.  Punishment  of  bigamy. 

284.  Marrying  a  husband  or  wife  of  another. 

285.  Incest. 

286.  Grime  against  nature. 

287.  Penetration  sufficient  to  complete  the  crime. 

281.    (§  121.)     Every  person  having  a  husband  or  |»«*2 
^fe  living,  who  marries  any  other  person,  except  in 
the  ca^es  specified  in  the  next  section,  is  guilty  of 
bigamy. 

Note. — What  is  proof  of  marriage. — "What  is  to 
be  deemed  a  marriage  is  left  to  the  operation  of  the 
rules  of  law  governing  that  relation.  It  is  generally 
understood  that  a  marriage  in  fact  must  be  proved,  and 
that  mere  proof  of  reputation  is  not  enough.  In  a 
recent  case  in  the  New  York  Court  of  Appeals  this 
rule  and  its  limit  were  carefully  considered.  In  that 
case  the  prosecution  to  establish  the  fact  of  a  recent 
marriage,  called  a  witness  who  testified  in  substance 
that  the  prisoner  conducted  her  to  a  house  where  he  had 
taken  rooms.  The  prisoner  went  out  and  returned  with 
a  person  represented  to  be  a  minister.  He  was  dressed 
like  one,  and  had  on  a  white  neck-tie.  She  did  not  ask 
his  name.  The  marriage  ceremony  was  then  per- 
formed by  this  person.  He  used  the  form  of  marriage 
of  the  Protestant  Episcopal  Church.  He  inquired  of 
the  witness  if  she  would  take  the  prisoner  for  her  hus- 
band, and  she  replied  in  the  affirmative;  and  the  pris- 
oner was  asked  if  he  would  have  her  for  his  wife,  and 
upon  his  replying  affirmatively,  the  minister  declared 
them  man  and  wife.  The  person  officiating  gave  her  a 
certificate,  using  a  partly  printed  form,  and  filling  in 
the  blanks  by  writing.  The  certificate  was  taken  by 
the  prisoner,  and  put  in  his  trunk,  and  was  afterwards 
seen  by  a  sister  of  the  witness,  when  the  parties  were 
living  together  as  man  and  wife.  This  marriage  cere- 
mony was  followed  by  cohabitation,  which  continued 
for  about  a  year.  Meld:  that  even  if  to  constitute  a 
valid  marriage,  it  must  be  solemnized  by  a  minister  or 
magistrate,  the  evidence  was  sufficient  prima  facie  to 
prove  a  marriage  in  fact.    A  person  appeared  in  the 
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character  of  a  clergyman,  performed  the  ceremonj, 
and  it  was  followed  hy  cohabitation.    If  the  person 
officiating  was  not  a  clergyman,  it  was  for  the  prisoner 
to  show  that  fact.— 12  Vt.,  p.  396;  10  East,  p.  282.    In 
New  York  there  may  be  a  valid  marriage,  though  not 
formally  solemnized  by  a  clergyman  or  consent  declared 
before  a  magistrate.    And  in  this  case  (People   vs. 
Haynes,  25  N.  Y.,  p.  390),  it  was  held  that  if  parties 
competent  to  contract,  in  the  presence  of  witnesses, 
agree  together  to  be  husband  and  wife,  and  afterwards 
cohabit  and  recognize  each  other  as  such,  it  is  a  suffi- 
cient marriage  to  sustain  an  indictment  for  bigamy  in 
the  event  of  one  of  the  parties  having  before  that  time 
married  another,  who  is  still  living,  and  that  it  was  not 
an  error  for  the  Judge  to  instruct  the  juiy,  that  if  the 
prisoner  and  the  witness  agreed,  in  the  presence  of  the 
man  represented  to  be  a  minister,  to  be  man  and  wife, 
and  afterwards  lived  together  as  such,  that  was,  in  the 
eye  of  the  law,  a  sufficient  marriage  to  sustain  an  indict- 
ment for  bigamy;  the  fact  that  the  prisoner  had,  before 
that  time,  married  Sarah  £.  Blair,  and  she  was  then 
living,  being  admitted;  and  that  it  was  of  no  conse- 
quence whether  the  man  represented  to  bo  a  minister 
was  such  or  not.    Marriage  in  this  State  is  a  civil  con- 
tract, and  does  not  require  the  intervention  of  a  minis- 
ter or  magistrate  to  make  it  legal. — See  Civil  Gxie, 
Sec.  65;  Graham  vs.  Bennett,  2  Cal.,  p.  503.    Whether 
the  prisoner's  confession  that  his  first  wife  was  living 
when  he  contracted  the  second  marriage  is  sufficient 
evidence,  see  Reg.  vs.  Flaherty,  2  Carr.  &  K.,  p.  782; 
Laugtry  vs.  State,  30  Ala.,  p.  536;  Gorman  vs.  State,  23 
Tex.,  p.  646.    It  was  held  in  the  case  of  Graham  vs. 
Bennett,  2  Cal.,  p.  503,  that  no  particular  form  was 
necessary  to  solemnize  a  maniage;  an  open  avowal  of 
an  intention  to  become,  and  the  assumption  of  the  rela- 
tive duties  of,  husband  and  wife,  renders  it  valid  and 
binding.    This  is  now  the  law  of  this  State,  made  so  by 
Sec.  55,  Civil  Code  Cal.;  see  note  thereto  where  this 
/         relation  is  fully  discussed.    Under  the  law  as  it  existed 
pHor  to  the  adoption  of  the  Codes,  it  was  held  in  the 


ca«se  of  People  vs.  Anderson 

cohabitation  as  man  and  wife 

resenting  each  other  as  such,  ^f  s  not  proof  of  marriage 

for  crim.  con.  divorce,  indie  nent  for  bigamy,  and 

similar  cases;  but  under  the  C 

this  case  would  seem   to  be 

Civil  Code,  Vol.  I,  Sees.  55,  6 


26  Cal.,  p.  129,  that 
>r  a  long  time,  and  rep- 


kr-il  Code,  Sec.  55,  supra, 
superseded.  See,  also, 
,  and  notes. 
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282.    The  last  section  does  not  extend —  EzoepUons 

1.  To  any  person  by  reason  of  any  former  marriage, 
whose  husband  or  wife  by  such  marriage  has  been 
absent  for  five  successive  years  vjrithout  being  known 
to  such  person  within  that  time  to  be  living;  nor, 

2.  To  any  peraon  by  reason  of  any  former  marriage' 
which  has  b^en  pronounced  void,  annulled,  or  dis- 
solved by  the  judgment  of  a  competent  Court. 

Note.— <SaM.  1.— What  proof  of  the  defendant's 
knowledge  that  the  former  husband  or  wife  was  living 
when  the  second  marriage  was  contracted  is  proper 
depends  upon  the  facts  of  each  case. — Reg.  vs.  Ellis,  1 
Fost.  &  F.,  p.  809.  Where  the  prisoner  was  indicted 
for  bigamy,  and  no  evidence  was  given  on  either  side 
as  to  the  prisoner's  knowledge  that  his  wife  was  alive, 
but  it  was  proved  that  they  had  separated  by  agree- 
ment in  1843,  and  that  in  1857  the  prisoner  produced 
her  at  a  trial  in  which  he  was  interested;  held^  that  it 
was  for  the  jury  to  say  whether  there  was  an  absence 
of  knowledge  on  the  part  of  the  prisoner  that  his  wife 
was  alive  in  1855,  the  date  of  the  second  marriage. — 
"Reg,  vs.  Cross,  1  Fost.  &  F.,  p.  510.  Upon  a  trial  for 
bigamy,  where  it  appeared  that  the  first  husband  had 
been  continually  absent  from  the  prisoner  for  the  space 
of  seven  years  next  preceding  the  second  marriage, 
the  jury  being  asked  to  conj^ider  whether  she  knew  her 
husband  to  be  alive  at  the  time  of  the  second  marriage, 
and  if  not,  whether  she  had  had  the  means  of  acquiring 
the  knowledge,  found  that  they  had  no  evidence  of  her 
knowledge,  but  were  of  opinion  that  she  had  the  means 
of  acquiring  knowledge  if  the  had  chosen  to  make  use 
of  them;  held^  that  upon  that  finding  the  conviction 
could  not  be  sustained,  inasmuch  as  it  left  it  uncertain 
whether,  in  fact,  she  had  or  had  not  the  knowledge. — 
Beg.  vs.  Briggs,  7  Cox  Crim.  Cas.,  p.  175.  Express 
proof  that  the  former  husband  or  wife  was  living 
is  not  always  required,  but  strong  presumption  of  con- 
tinued life  may  suffice. — See  Gorman  vs.  State,  23  Tex., 
p.  646. 

Suhd,  2  is  substantially  part  of  Section  121  of  the 
Crimes  and  Punishment  Act,  as  amended. — Stats. 
1861,  p.  415.  This  and  the  preceding  section  are  based 
on  the  statute  referred  to.  Modifications  have  been 
made  in  the  language. 

16 
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^wb-  283.     (§  121.)     Bigamy  is  punishable  by  fine  not 

bigamy.       exceeding  two  thousand  dollars  and  by  imprisonment 
in  the  State  Prison  not  exceeding  three  years. 

NoTK.— Stats.  1861,  p.  415,  Sec.  1.  For  the  Crimea 
of  seduction  and  adultery,  see  Acts  of  1871-2,  set  oat 
in  note  to  Sec.  266,  ante. 

Manringa  284.  (§  122.)  Every  person  who  knowingly  and 
another.  willfully  marries  the  husband  or  wife  of  another,  in 
any  case  in  which  such  husband  or  wife  would  be  pun- 
ishable under  the  provisions  of  this  Chapter,  is  punish- 
able by  fine  not  less  than  two  thousand  dollars,  or  by 
imprisonment  in  the  State  Prison  not  exceeding  three 
years. 

\  Note.— Stats.  1861,  p.  415,  Sec.  122,  modified.    This 

section  as  it  existed  applied  only  to  umnarried  persons, 
the  idea  being,  doubtless,  that  a  married  i)er$on  who 
knowingly  marries  the  husband  or  wife  of  another  is 
punishable  for  the  higher  ofifense  of  bigamy  by  reason 
of  his  or  her  own  previous  marriage.  But  to  sustain  a 
prosecution  for  bigamy  the  people  must  be  prepared  to 
prove  the  first  marriage  of  the  accused.  A  case  might 
arise  in  which  a  married  person  contracting  a  marriage 
with  a  husband  or  wife  of  another  might  escape  an 
indictment  for  bigamy  for  want  of  evidence  of  a;i 
earlier  marriage,  and  yet,  if  indicted  under  Section 
122,  quoted  supra,  defeat  the  prosecution  by  proof  of 
I  such  earlier  marriage.    Therefore  the  word  **  unraar- 

I  ried  "  was  omitted.    It  may  be  remarked  that  by  Sec- 

tion 654,  post,  it  is  provided  that  where  an  act  or 
omission  is  made  punit>hablein  different  ways  by  difier- 
ent  provisions  of  this  Code,  it  may  be  punished  under 
either  of  said  provisions,  but  not  under  more  than  one. 
Therefore,  under  the  above  sections,  a  person  supposed 
to  be  married,  and  charged  with  marrying  the  husband 
or  wife  of  another,  may  be  indicted  either  for  bigamy 
under  Section  281,  or  for  the  felony  prohibited  by  Sec- 
tion 284,  according  as  it  ma]  be  easiest  to  prove  the 
former  marriage  of  the  accus  id  or  that  of  the  person 
with  whom  the  accused  has  n  >w  intermixed. 

Incest  286.     (§  123.)     Persons  being  i  dthin  the  degrees 

of  consanguinity  within  which  mai  iages  are  declared 
by  law  to  be  incestuous  and  void,  vi  lo  intermarry  with 
each  other,  or  who  commit  forn  nation  or  adultery 
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with  each  other,  are  punishable  by  imprisonment  in 
the  State  Prison  not  exceeding  ten  years. 

Note. — Incestuous  marriages. — See  Civil  Code  Cal., 
Vol.  1,  p.  80,  Sec.  59;  see  attempt  to  contract  incestuous 
marriage. — People  vs.  Murray,  14  Cal.,  p.  159. 

286.  (§  48.)     Every  person  who  is  guilty  of  the  Crime 
in&mous  crime  against  nature,  committed  with  man-  nature. 
kind  or  with  any  animal,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  less  than  five  years. 

287.  Any  sexual   penetration,  however  slight,  is  Penetra- 
snfficient  to  complete  the  crime  against  nature.  Jo  ^mpfete 

Note.— Crim.  Prac.  Act,  Sec.  374. 


CHAPTER    VI. 

VIOLATING    SEPULTURE   AND   THE    REMAINS   OF    THE   DEAD. 

Sectiok  290.  Unlawful  mutilation  or  removal  cf  dead  bodies.    Not 

to  apply  to  certain  persons. 

291.  Unlawful  removal  of  dead  body  from  grave  for  dissec- 

tion, etc. 

292.  Who  are  charged  with  the  duty  of  burial. 

293.  Punishment  for  omitting  to  bury. 

294.  Who  are  entitled  to  custody  of  a  body. 

295.  Arresting  or  attaching  a  dead  body. 

296.  Defacing  tombs  and  monuments. 

290.    Every  person  who  mutilates,  disinters,  or  re-  Unlawful 

i-iiiif        mutilation 

moves  from  the  place  of  sepulture  the  dead  body  of  a  or  removal 
human  being  without  authority  of  law,  is  guilty  of  bodies. 
felonv.    But  the   provisions   of  this   section   do  not  Not  to 

*'  apply  to 

apply  to  any  person  who  removes  the  dead  body  of  a  certain 
relative  or  friend  for  reinterment. 

Note. — Stat«.  1854,  p.  20,  Sec.  1.  See  Political  Code, 
"Dissection,"  Sees.  8093-3095,  and  *' Cemeteries  and 
sepulture,"  Sees.  3105-3111. 

201.    Every  person  who  removes  any  part  of  the  Unlawful 

"    *  "^    ^  removal  of 

dead  body  of  a  human  being  fi*om  any  grave  or  other  fronf  ^i^e 
place  where  the  same  has  been  buried,  or  from  any  tionl^etcT 
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Who  are 
charged 
with  the 
duty  of 
bunaL 


place  where  the  same  is  deposited  while  awaiting 
burial,  with  intent  to  sell  the  same  or  to  dissect  it, 
without  authority  of  law,  or  from  malice  or  wanton- 
ness, is  j)unishable  by  imprisonment  in  the  State  Prison 
not  exceeding  five  years. 

Note. — This  section  embraces  the  removal  of  a  part 
only  of  the  remains  of  a  deceased  person,  and  the 
removal  of  remains  while  yet  unburied.    In  Rog.  vs. 
Sharpe,  40  £ng.  L.  &  £q.,  p.  581,  it  appeared  that  the 
prisoner  had,  without  leave,  entered  a  burjMng  ground, 
and  without  authority  from  the  custodians,  had  dis>in- 
terred  a  corpse,  and  removed  it.    The  removal  was 
conducted  in  a  proper  manner,  the  corpse  was  that  of 
the  pri?oner*s  mother,  and  his  motive  for  the  removal 
was  to  bury  her  remains  in  a  churchyard  with  the  body 
of  his  father,  then  recently  deceased.    Meld,  that  the 
disinterment  was  a  misdemeanor.    The  mere  fact  that 
the  defendant  acted  from  praiseworthy  motives,  was 
no  defense.    Neither  does  the  English  law  recognize 
the  right  of  any  one  child  to  the  corpse  of  its  parent. 
It  recognized  no  property'  in  a  corpse.    Nor  will  rela- 
tionship justify  the  taking  of  a  coi-pse  away  from  the 
grave  whei-e  it  has  been  buried.    The  section  in  the 
text  has  regard  to  the  motives  from  which  the  act  is 
dune,  ar.d  leaves  a  disinterment  to  pass  without  crimi- 
nal punishment,  if  the  unworthy  motives  specified  in 
the  section  are  not  proved  to  have  actuated  the  defend- 
ant, and  if  there  was  nothing  in  the  manner  of  per- 
forming it  amounting  to  an  offense  under  otlier  pro- 
visions of  the  Code. 

292.  The  duty  of  buiying  the  body  of  a  deceased 
person  devolves  upon  the  pei'sons  hereinafter  specified: 

1.  If  the  deceased  was  a  married  woman,  the  duty 
of  burial  devolves  upon  her  husband; 

2.  K  the  deceased  was  not  a  married  woman,  but 
left  any  kindred,  the  duty  of  burial  devolves  upon  the 
person  or  persons  in  the  same  deglee  nearest  of  kin  to 
the  deceased,  being  of  adult  age,  alid  within  this  State, 
and  possessed  of  sufficient  means  Ito  defray  the  neces- 
sary expenses;  I 

8.  If  the  deceased  left  no  husbind  nor  kindred  an- 
swering the  foregoing  descriptioi  ,  the  duty  of  burial 
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devolves  upon  the  Coroner  conducting  an  inquest  upon  Same. 
the  body  of  the  deceased,  if  any  such  inquest  is  held; 
if  there  is  none,  then  upon  the  pei'sons  charged  with 
the  support  of  the  poor  in  the  locality  in  which  the 
death  occurs; 

4.  In  case  the  person  upon  whom  the  duty  of  burial 
is  cast  by  the  foregoing  provisions  omits  to  make  such 
burial  within  a  reasonable  time,  the  duty  devolves 
upon  the  person  next  specified;  and  if  all  omit  to  act, 
it  devolves  upon  the  tenant;  or  if  there  is  no  tenant, 
upon  the  owner  of  the  premises  or  master;  or  if  there 
is  no  master,  upon  the  owner  of  the  vessel  in  which 
the  death  occurs  or  the  body  is  found. 

293.  Every  person  upon  whom  the  duty  of  male-  Panwh- 

.  nont  for 

ing  burial  of  the  remains  of  a  deceased  person  is  im-  omitting  to 
posed  by  law,  who  omits  to  perform  that  duty  within 
a  reasonable  time,  is  guilty  of  a  misdemeanor;  and, 
in  addition  to  tlie  punishment  prescribed  therefor,  is 
liable  to  pay  to  the  person  performing  the  duty  in  his 
stead  treble  the  expenses  incurred  by  the  latter  in 
making  the  burial,  to  be  recovered  in  a  civil  action. 

294.  The  pei^son  charged  by  law  with  the  duty  of  Who  are 
burying  the  body  of  a  deceased  person  is  entitled  to  J"^o^^^^ 
the  custody  of  such  body  for  the  purpose  of  burying 

it;  except  that  in  the  case  in  which  an  inquest  is  re- 
quired by  law  to  be  held  upon  a  dead  body  by  a  Ooro- 
ner,  such  Coroner  is  entitled  to  its  custody  until  such 
inquest  has  been  completed. 

295.  Every  person  who  arrests  or  attaches  any  Arrestiinr 

J  or  attaoh- 

dead  body  of  a  human  being,  upon  any  debt  or  de-  jjjja dead 
mand  whatever,  or  detains  or  claims  to  detain  it  for 
any  debt  or  demand,  or  upon  any  pretended  lien  or 
charge,  is  guilty  of  a  misdemeanor. 

Note. — The  four  preceding  sections  are  taken  from 
the  New  York  Penal  Code  (Sees.  862, 353, 354, 359)  and 
were  deemed  necessary  when  such  notices  as  the  follow- 
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Defacing 
tombs  and 
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ments. 


ing  appeared  in  our  papers:  **A  Chinaman,  arrefted 
Bome  days  since  for  dumping  the  dead  bodies  of  his 
countrywomen  on  the  streets,  instead  of  burying  them, 
pleaded  guilty  to  the  offense  against  the  common  law," 
Sacrametito  Union,,  Oct,  Wth^  1870. 

296.  Every  person  who  willfully  and  maliciously 
defaces,  breaks,  destroys,  or  removes  any  tomb,  monu- 
ment, or  gravestone,  erected  to  any  deceased  person, 

,  or  any  ornamental  plant, 


297.    Every  person  who  shall  bury 
to  be  buried  or  interred,  the  dead  bo 
being,  or  any  human  remains,  in  any 
corporate  limits  of  any  city  or  town 
within  the  corporate  limits  of  the  cit 
San  Francisco,  except  in  a  cemetery,  oi 
now  existing  under  the  laws  of  thifs  Stai 
interments  have  been  made,    or  that 
hereafter  be  established  or  organized  b 
Supervisors  of  the  county,  or  city  and  co 
such  city  or  town,  or  city  and  county,  i 
be  guilty  of  a  misdemeanor. 
1874.    Effect  immediately.] 


I 


the  place  of  burial  of  a 
mark,  deface,  injure,  de- 
>ost,  rail,  or  wall  of  any 
ilty  of  a  misdemeanor. 

g  section  is  based  upon  Sec.  2 

he  bodies  of  deceased  persons, 

and  an  Act  to  protect  ceme- 

ty  (Stats.  1868,  p.  26),  and  em- 

provis^ions  thereof.    See  other 

ial  and  registering  same. — Po- 

«va.  3074-3082. 


CHAPTER    Vn. 


OF     CRIMES     AGAINST     RELIGION     AND     CONSOIBNCE,    AND 
OTHER   OFFENSES  AGAINST    GOOD   MORALS. 

Section  299.  Barbarous  and  noisy  amusements,  and  theaters  where 

liquors  are  sold,  prohibited  on  Sunday. 

300.  Keeping  open  places  of  business  on  Sunday. 

301.  Limitation  on  operation  of  preceding  section. 

302.  Disturbing  religious  meetings. 

303.  Sale  of  liquors  at  theaters  and  employing  women  to  sell 

liquors  thereat. 

304.  Selling  liquors  at  camp  meetiilg. 

305.  Limitation  of  preceding  secti<  i. 

306.  Procuring  female  under  sevei  teen  years  of  age  to  play 

musical  instalments  in  pub  c.  Female  under  seven- 
teen playing  musical  instrui  lents  in  public. 


307.  Procuring  female  under  seve 

hibit   herself  for   hire.     Hi^male   under 
exhibiting  herself  for  hire. 


teen  years  of  age  to  ex- 
seventeen 
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299.  Every  person  who,  on  the  christian  Sabbath, 
gets  up,  exhibits,  opens,  or  maintains,  or  aids  in  get- 
ting up,  exhibiting,  opening,  or  maintaining  any  bull, 
bear,  cock,  or  prize  fight,  horse  race,  circus,  gambling 
house,  or  saloon,  or  any  barbarous  and  noisy  amuse- 
ment, or  who  keeps,  conducts,  or  exhibits  any  theater, 
melodeon,  dance  cellar,  or  other  place  of  musical,  the- 
atrical, or  operatic  performance,  spectacle,  or  repre- 
sentation where  any  wines,  liquors,  or  intoxicating 
drinks  are  bought,  sold,  used,  drank,  or  given  away,  or 
who  purchases  any  ticket  of  admission,  or  directly 
or  indirectly  pays  any  admission  fee  to  or  for  the 
purpose  of  witnessing  or  attending  any  such  place, 
amusement,  spectacle,  performance,  or  representation, 
is  guilty  of  a  misdemeanor. 

Note.— Stats.  1870,  p.  52,  Sec.  1;  see  note  to  Sec.  4, 
Art.  1,  Ck>nst.  of  the  State,  Appendix  to  Political  Code 
Cal.;  Ex  Parte  Newman,  9  Cal.,  p.  502;  the  Act  of 
1861,  p.  655,  "  For  the  observance  of  the  Sabbath,'*  held 
to  be  constitutional.— Ex  Parte  Andrews,  18  Cal,,  p. 
678;  see,  also,  Ex  Parte  Bird,  19  Cal.,  p.  130. 


Barbarous 
and  noisy 
amuse- 
ments, and 
theaters 
where 
liquors 
are  sold, 
prohibited 
on  Sunday. 


on  Sunday. 


300.    Every  person  who  keeps  open  on  Sunday  any  Keeping 

1  open  places 

store,  workshop,  bar,  saloon,  banking  house,  or  other  J^^^fi^^ 
place  of  business,  for  the  purpose  of  transacting  busi- 
ness therein,  is  punishable  by  fine  not  less  than  five 
nor  more  than  fifty  dollars. 

Note.— Stats.  1861,  p.  665,  Sec.  1.  Contracts  made 
on  Sunday  were  held  not  to  be  void  in  Moore  vs.  Mur- 
dock,  26  Cal.,  p.  514,  so  that  unless  this  section  existed, 
making  certain  business  on  Sunday  unlawful,  contracts 
in  and  about  it  would  be  binding,  though  made  on 
Sunday.    See,  also.  Ex  Parte  Bird,  19  CaL,  p.  130. 


V 


301.    The  provisions  of  the 
not  apply  to  persons  who,  oifSund 
tels,  boarding  houses,  ba 
restaurants,  taverns,  livery 
for  the  lefiritimate  business 


precedufg   section   do   Limitation 
jr     ^  on  opera- 

,  kee^  open  ho-  tion  of 


shi 


JS, 


.  preceding 

Jmh^j  markets,  ^^^t^^"- 
reiail  drug  stores 


each,/(^  such  manu&o- 


Disturbing 

religious 

meeUngs. 


128  Penal  Code. 

turing  establishments  as  are  usually  kept  in  continue 
operation. 

NOTK.— Stats.  1861,  p.  665,  Sec.  2. 

302.  (§  171.)  Every  person  who  willfnlly  distnr  s 
or  disquiets  any  assemblage  of  people  met  for  ^^ ^ 
ious  worship  by  noise,  profane  discourse,  rude,  or  in  - 
cent  behavior,  or  by  any  unnecessary  noise,  ei  e^ 
within  the  place  where  such  meeting  is  Held,  or  s 
nfig-r^— :  -        '  the  order  and  solemnitj^  ot  tne 

302.   At  common^®*"^^'^^^  \  misdemeanor. 

when  repeated  so  ofte'^^y  ^      r>  ^  -,  a        ao,    *i2. 

the  pubUo.  and  thu8««<=«-     ^  >^'>  °f  Tennessee.  Sees.  48.  S2. 

303.  Every  person  who  sells  or  furnislaes  a«J  ™^^ 
vinous,  or  spirituous  liquors  to  any  person  m  t  ®^^^^^ 
torium  or  lobbies  of  any  theater,  melodeon,  ""]*,' 
circus,  or  caravan,  or  place  where  any  a  ^^^^^ed,  or 
tragedy,  ballet,  opera,  or  play  is  being  ^^^^  ^^J^^  f 
any  exhibition  of  dancing,  juggling,  ^'^^  ^^^^nt,  atvi 
and  the  like  is  being  given  for  public  aii  ^  ^^^^^^  ^^  ^ 
every  person  who  employs  or  procures,  o  ^^^  ^^  ^^^^ 
employed  or  procure"  ^        ^ 


Sale  of 
liquors  at 
thoatera, 
and 

employing 
women  to 
sell  liquors 
thereat. 


rs 


at  such  place,  w 


06.    Every  person  who  causes,  procures,  or  employs 
female  for  hire,  drink,  or  gain,  to  play  upon  any 
jical  instrument,  or  to  dance,  promenade,  or  other- 
9  exhibit  herself,  in  any  drinking  saloon,  dance  eel- 
ballroom,  public  garden,  public  highway,  common, 
I,  or  street,  or  in  any  ship,  steamboat,  or  railroad 
or  in  any  place  whatsoever,  if  in  such  place  there 
mnected  therewith  the  sale  or  use,  as  a  beverage,  of 
intoxicating,  spirituous,  vinous,  or  malt  liquors;  or 
shall  allow  the  same  in  any  premises  under  his  con. 
where  intoxicating,  spirituous,  vinous,    or  malt 
ors  are  sold  or  used,  when  two  or  more  persons  are 
ent,  is  punishable  by  a  fine  not  less  than  fifty  nor 
d  than  five  hundred  dollars,  or  by  imprisonmeut  in 
County  Jail  not  exceeding  three  months,  or  by 
;  and  every  female  so  playing  upon  any  musical 
ument,  or  dancing,   promenading,    or  exhibiting 
3lf,  as  herein  aforesaid,  is  punishable  by  a  fine  not 
eding  one  hundred  dollars,  or  by  imprisonment  in 
bounty  Jail  not  exceeding  one  month,  or  by  both, 
iroved  March  30th,  1874.) 


lee.  3.     • 

>r  keeps  a  booth, 
bo  purpose  of  ^^^^' 
Ine,  orspirituoii^ 
of  which  wine«j 
jrxxi  sb  part,  or  for 
y  arf  icle  of  mar- 
about any  such 
ny  camp  or  fi^'^ 
the  timeofhol(l-; 

iine   ofnoty^i 
dollars. 
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305.     The  provisions  of  the  preceding  section  do  J/^^^tfl? 
not  apply  to  any  person  carrying  on  a  regular  husiness  »« ^'^^^ 
in  the  sale  of  liquors  or  other  articles,  which  business 
was  established  prior  to  the  appointment  of  the  meet- 


ins:  referred  to  in  such  section. 


Note.— Stats.  1859,  p.  188,  Sec.  1. 


806.  Every  person  who  causes,  procures,  or  em- 
toys  any  female  to  play  for  hire,  drink,  or  gain,  upon 
^  musical  instrument,  in  any  drinkin^  saloon,  ball 
i>m,  dance  cellar,  public  garden,  or  any  public  high- 
ly, common  or  street,  or  on  a  ship,  steamboat,  or 
Broad  car,  is  punishable  by  fine  not  exceeding  five 
mdred  dollars,  or  by  imprisonment  in  the  county  jail 
ft  exceeding  three  months,  or  by  both;  and  any 
lie  so  playing  upon  any  musical  instrument  whatso- 
,  is  punishable  by  fine  not  exceeding  one  hundred 
ars,  or  by  imprisonment  in  the  county  jail  not  ex- 
one  month,  or  by  both.  (Approved  March 
1874.) 

!  t>r  by  imprisonment  in  the  County  Jail  not  exceeding 
one  month,  or  by  both. 

NoTK.— Stats.  1860,  p.  86,  Sec.  1.! 


?rooiiiing 

female 

under 

seventeen 

yean  of 

aff e  to  plaj 

musioal 

instru- 

mentfl 

in  publio. 


Female 
under 
seventeen 
playing 
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instru- 
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in  publio. 


in  Every  person  who  causes,  or  procures,  or  em- 
^ys  any  female  to  dance,  promenade,  or  otherwise 
libit  herself  for  hire,  drink,  or  gain,  in  any  dnnking 
.  rl^Jirn  ri^llar.Jball  room.j)ublic  garden, jubhc 
highway,  or  any^iace  ui  a  jsimnwx   »*   ™— -^ ^ 


Proeuring 

female 

under 

seventeen 

years  of 

age  to 

exhibit 

herself 

forhira. 


acter,  is  punishable  by  a  fine  not  exceeding  five  Hun 
dred  dollars,  or  by  imprisonment  in  the  county  jail  no> 
exceeding  three  months,  or  by  both;  and  every  femal? 
so  dancing,  promenading,  or  exhibiting  herself,  is  pun- 
ishable by  fine  not  exceeding  one  hundred  dollars,  (^ 
by  imprisonment  in  the  county  jail  not  exceeding  one 
month,  or  by  both.  [Approved  March  10,  1874;  6\. 
days.] 


Female 

under 

seventeen 

exhibiting 

herself 

for  hire. 


e 


307  of  the  Penal  Code,  as  amended  by  an  Act  ei 
titled  •*  An  Act  to  amend  sections  three  hundred  and  si 
and  three  hundred  and  seven  of  the  Penal  Code,"  a] 
proved  March  tenth,  eighteen  hundred  and  sevent; 
four,  is  hereby  repealed.   [Approved  March  30th,  1874 
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hundred  dollars,  or  by  impriBonment  in  the  Ctounty 
Jail  not  exceeding  one  month,  or  by  both. 


Note.— stats.  1860,  p.  86,  Sec.  2;  1863,  p.  253,  Sec. 
8.  Por  a  full  discussion  of  the  constitutional  and  other 
questions  incidentally  arising  under  this  Chapter,  see 
£x  Parte  Keating,  88  Cal.,  p.  702,  et  seq. 

The  following  offense  on  a  kindred  suhject  is  pun- 
ished hy  Stats.  1871-2,  p.  231: 

An  Act  to  prevent  the  sale  of  intoxicating  drinks  to 

tninors, 

[Approved  March  4,  1872.] 

[Enacting  clause.] 

Section  1.  Every  person  who  sells  or  gives  to 
another  under  the  age  of  sixteen  years,  to  be  hy  him 
drank  at  the  time  as  a  beverage,  any  intoxicating  drink, 
is  guilty  of  a  misdemeanor,  and  punishable  by  a  fine 
not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment in  the  County  Jail  not  exceeding  three  months; 
provided^  that  nothing  in  this  Act  shall  be  deemed  to 
apply  to  parents  of  such  children,  or  guardians  of  their 
wards,  or  physicians. 


Indeeent 
exposares, 
exhibi- 
tions, and 
piotureg. 


CHAPTER  VIII. 


INDECENT    EXPOSURE,    OBSCENE    EXHIBITIONS,    BOOKS    AlO) 
PEINTS,  AND  BAWDY  AND  OTHER  DISORDERLY  HOUSES. 

Section  811.  Indecent  exposures,  exhibitions,  and  pictures. 
812.  Seizure  of  indecent  articles  authorized. 
818.  Their  character  to  be  summarily  determined. 

814.  Their  destruction. 

815.  Keeping  or  residing  in  a  house  of  ill-fame. 

816.  Keeping  disorderly  houses. 


3il.  Every  person  who  willfully  and  lewdly, 
either-^^s.,,^^^ 

1.  Expos^Kiis  person  or  the  pri\lite  parts  thereof, 
in  any  puhlic  pfe«^or  in  any  plac  J  where  there  are 
present  other  person&s^  he  offelded  or  annoyed 
thereby;  or,  ^'V.^^        I 


2.  Procures,  counsels,  or  assTs 
expose  himseli^  or  to  take  part  in  an 


-ny  person  so  to 
?**i5aQdel  artist  ex- 


311-    Every  person  who  willfully  and  lewdly,  either         ^ 

1.  Exposes  his  person,  or  the  private  parts  thereq  • 

in  any  public  place,  or  in  any  place  where  there  a    131 
present  other  persons  to  be  offended  or  annoyed  then, 
by;  or,  ^^ 

2.  Procures,  counsels,  or  assists  any  person  so 
expose  himself,  or  to  take  part  in  any  model  arti 
exhibition,  or  to  make  any  other  exhibition  of  himsi 
to  public  view,  or  to  the  view  of  any  number  of  persot 
such  as  is  offensive  to  decency,  or  is  adapted  to  exci 
to  vicious  or  lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishc 
sells,  distributes,  keeps  for  sale,  or  exhibits  any  obscei 
or  indecent  writing,  paper,  or  book;  or  designs,  copie 
draws,  engraves,  paints,  or  otherwise  prepares  any  o 
scene  or  indecent  picture  or  print;  or  moulds,  cuts,  casl 
or  otherwise  makes  any  obscene  or  indecent  figure;  or 

4.  Writes,  composes,  or  publishes  any  notice  or  a< 
vertisement  of  any  such  writing,  paper,  book,  pictun 
print,  or  figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  oth« 

words,  in  any  public  place,  or  in  any  place  where  the] 

are  persons  present  to  be  annoyed  thereby — Is  guili 

of  a  misdemeanor.  ' 

^       .  - ^^o 

Note.— This  and  the  three  succeeding  sections  are 
based  upon  an  Act  relative  to  obscene  and  lewd  pub- 
lications (Stats.  1859,  p.  297),  and  an  Act  relative  to 
injurious  publications  (Stats.  1858,  p.  204),  extended  to 
embmce  cases  not  included  within  thp^e  Acts,  but 
which  daserve  like  punishments,  and  follow  the  lan- 
guage of  the  New  York  Penal  Code,  Sees.  363,  365, 
366.  See  Reg.  vs.  Holmes,  22  Law  &  J.  M.  C,  p. 
122:  Rtfg.  vs.  Watson,  2  Cox  Cr.  Cas.,  p.  376;  Reg.  vs. 
Webb,  3  id.,  p.  183;  Reg.  vs.  Orchard,  id.,  p.  248; 
Dugdale  vs.  Queen,  1  El.  <&  B.,  p.  435. 

312.  Eveiy  person  who  is  authorized  or  enjoined  SeUureof 
to  arrest  any  person  for  a  violation  of  Subdivision  8  JJ^fJ^^^ 
of  the  last  section,  is  equally  authorized  and  enjoined 
to  seize  any  obscene  or  indecent  writing,  paper,  book, 
picture,  print,  or  figure  found  in  possession  or  under 
the  control  of  the  peraon  so  arrested,  and  to  deliver 
the  same  to  the  magistrate  before  whom  the  person  so 
arrested  is  required  to  be  taken. 
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Their  313.     The  magistrate  to  whom  any  obscene  or  inde- 

to  be  cent  writing,  paper,  book,  picture,  print,  or  figure   is 

determined  delivered,  pursuant  to  the   foregoing   section,'  must, 
upon  the  examination  of  the  accused,  or,  if  the  exami- 
nation is  delayed  or  prevented,  without  awaiting  such 
examination)  determine  the  character  of  such  writing, 
paper,  book,  picture,  print,  or  figure,  and  if  he  finds  it* 
to  be  obscene  or  indecent,  he  must  deliver  one  copy 
to  the  District  Attorney  of  the  county  in  which  the 
accused  is  liable  to  indictment  or  trial,  and  must  at 
once  destroy  all  the  other  copies. 


Th«ir 
destruotion 


KeopinjT  or 
residing  in 
a  house  of 
ill-fame. 


Keeping 

diBorderly 

houses. 


314.  Upon  the  conviction  of  the  accused,  such 
District  Attorney  must  cause  any  writing,  paper,  book, 
picture,  print,  or  figure,  in  respect  whereof  the  accused 
stands  convicted,  and  which  remains  in  the  possession 
or  under  the  control  of  such  District  Attorney,  to  be 
destroyed. 

315.  Every  person  who  keeps  a  house  of  ill-fame 
in  this  State,  resorted  to  for  the  purposes  of  prostitu- 
tion or  lewdness,  or  who  willfully  resides  in  such 
house,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1855,  p.  76,  Sec.  1;  Abrahams  va. 
State,  4  Iowa,  p.  541;  State  vs.  Abrahams,  6  Clarke, 
p.  117. 

(/ 

316.  Every  person  who  keeps  any  disorderly  house 
or  any  house  of  public  resort,  by  which  the  peace, 
comfort,  or  decency  of  the  immediate  neighborhood  ia 

habitually  disturbed,  or  who  keeps  any  inn  in  a  disor- 

^ 

derly  maimer,  is  guilty  of  a  misdemeanor. 


nr^\i  i!^'^  P^"°°  ""^^  ^^^'^ly  writes,  composes 
or  publishes  any  notice  or  advertisement  of  any  medi' 
erne  or  means  for  producing  or  facilitating  a  m W 

or  TtW  J'''  /'  '"'"''''  ^^  "°y  °««««'  advertisement 
or  otherwise,  to  assist  in  the  accomplishment  of  any 
such  purpose,  is  guilty  of  a  felony.  ^ 
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Skctiox  321.  Punishment  for  selling  lottery  tickets. 
822.  Aiding  lotteries. 

323.  Lottery  offices.    Advertising  lottery  offices. 

324.  Insuring  lottery  tickets.    Publishing  offvjrs  to  insure. 

325.  Property  ofT'red  for  di!^posa]  in  lottery  forfeited. 

326.  Letting  building  for  lottery  purposes. 

319.  A  lottery  is  any  scheme  for  the  disposal  or  Lotteij 
didtribation  of  property  by  chance,  among  persons 
who  have  paid  or  promised. to  pay  any  valuable  con- 
sideration for  the  chance  of  obtaining  such  property 
or  a  portion  of  it,  or  for  any  share  or  any  interest 
in  such  property,  upon  any  agreement,  understand- 
ing, or  expectation  that  it  is  to  be  distributed  or 
disposed  of  by  lot  or  chance,  whether  called  a  lotteiy, 
raffle,  or  gift  enterprise,  or  by  whatever  name  the 
same  may  be  known. 

Note. — This  and  the  succeeding  sections  relating 
to  lotteries  are  founded  upon  an  Act  to  prohibit  lot- 
teries, etc. — Stats.  1861,  p.  229.  No  material  changes 
in  the  legal  effect  have  been  made;  but  the  law  follows 
the  language  of  the  New  York  Penal  Code,  having 
in  view  greater  terseness  of  expression. — Governor  of 
Almshouse  vs.  American  Art  Union,  7  N.  Y.,  p. 
228;  Bouvier's  Law  Diet.,  Tit.  "  Lottery;"  Mass.  Gen. 
Stat.,  p.  823,  Sec.  1.  In  the  popular  use  of  the  above 
mentioned  terms  a  lottery  is  a  distribution  by  chance 
of  sei^eral  prizes  among  purchasers  of  separate  chances; 
a  raffle  is  a  disposal  by  chance  of  a  single  prize  among 
purchasers  of  separate  chances;  and  a  gift  enterprize 
i«5  a  disposal  of  property  in  mass  to  a  body  of  share- 
holders, upon  tin  understanding  or  expectation  that 
they  will  decide  it  among  themselves  by  chance.  But 
as  all  schemes  of  this  description  are  involved  in  a 
common  condemnation  and  punishment,  to  retain  these 
distinctions  in  the  statute  book  would  servo  no  impor- 
tant purpose  in  de!!ning  the  olfense,  while  it  would 
embarrass  prosecutions  by  suggesting  questions  as  to 
the  requisite  averments  in  the  indictment.  The  law 
has,  therefore,  delined  the  word  ** lottery"  broad 
enough  to  cover  all  these  homogeneous  devices,  in 
order  that  that  word  may  be  intelligibly  used  as 
including  all.  As  to  unlawfulness  of  **  gift  enterprises," 
see  Wooden  vs.  Shotwell,  4  Zabr.,  p.  789;  Bell  vs. 
State,  5  Sneed,  p.  507.  Our  State  Const.,  Art.  IV, 
Sec.    27,    reads   as   followsl    "No   lottery   shall   be 
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ment  for 
drawing 
lottery. 


authorized  by  this  State,  nor  shall  the  sale  of  lottery 
tickets  he  allowed;"  very  similar  to  the  N.  Y.  Cortst. 
of  1846,  Art.  I,  Sec.  10,  which  reads:  "Nor  shall  any 
lottery  herealler  he  authorized,  or  any  sale  of  lottery 
tickets  allowed  within  this  State."    These  constitutiona.1 
provisions  have  rendered  obsolete  many  of  the  distinc- 
tions of  former  laws  relative  to  lotteries,  and  permita 
Jthese  enactments  to  be  much  more  brief  and  simple 
than  former  ones,  while  they  are  aleo  in  reality  more 
stringent.    It  may  here  be  remarked  that,  in  view  <yt 
the  law  by  which  all  lotteries  are  made  unlawful, 
lottery  tickets  are  no  longer  to  be  regarded  as  the  sul>- 
ject  of  property  which  the  law  will  be  sedulous  to 
protect. 

320.  Every  person  who  contrives,  prepares,  sets 
up,  proposes,  or  draws  any  lottery,  is  guilty  of  a  mis- 
demeanor. 
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ment for 
selling 
lottery 
tickets. 
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321.  Every  pei'son  who  sells,  gives,  or  in  any  man- 
ner whatever,  furnishes  or  transfers  to  oi'  for  any  other 
person  any  ticket,  chance,  share,  or  interest,  or  any 
paper,  certificate,  or  instrument  purporting  or  under- 
stood to  be  or  to  represent  any  ticket,  chance,  share, 
or  interest  in,  or  depending  upon  the  event  of  any  lot- 
tery, is  guilty  of  a  misdemeanor. 

Note.— In  Ex  Parte  "William  Smith,  40  Cal.,p.4l9, 
it  was  held  that  the  general  law  punishing  the  sale 
of  lottery  tickets  was  not  repealed  by  the  Mercantile 
Library  Lottery  Act  of  1870. 

322.  Every  person  who  aids  or  assists,  either  by 
printing,  writing,  advertising,  publisliing,  or  otherwise 
in  setting  up,  managing,  or  drawing  any  lottery,  or  in 
selling  or  disposing  of  any  ticket,  chance,  or  share 
therein,  is  guilty  of  a  misdemeanor. 

323.  Every  peraon  who  opens,  Ats  up,  or  keeps, 
by  himself  or  by  any  other  person,  aliy  office  or  other 
place  for  the  sale  of,  or  for  registcrii  g  the  number  of 


any  ticket  in  any  lottery,  or  who,  by 
or  otherwise,  advertises  or  publishe 


printing,  writing, 
the  setting  up, 
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opening,  or  using  of  any  such  office,  is  guilty  of  a 
misdemeanor. 

324.  Every  person  who  insures  or  receives  any  insuring 
considei*ation  for  insuring  for  or  against  the  drawing  ti«k«w- 
of  any  ticket  in  any  lotteiy  whatever,  whether  drawn 

or  to  be  drawn  within  this  State  or  not,  or  who  receives 
any  valuable  consideration  upon  any  agreement  to  re- 
pay any  sum,  or  deliver  the  same,  or  any  other  prop- 
erty, if  any  lottery  ticket  or  number  of  any  ticket  in 
any  lottery  shall  prove  fortunate  or  unfortunate,  or  shall 
be  drawn  or  not  be  drawn,  at  any  particular  time  or  in 
any  particular  order,  or  who  promises  or  agrees  to  pay 
any  sum  of  money,  or  to  deliver  any  goods,  things  in 
action,  or  property,  or  to  forbear  to  do  anything  for  the 
benefit  of  any  person,  with  or  without  consideration, 
upon  any  event  or  contingency  dependent  on  the  draw- 
ing of  any  ticket  in  any  lottery,  or  who  publishes  any  Publishing 
notice  or  proposal  of  any  of  the  purposes  aforesaid,  is  ^^•^ 
guilty  of  a  misdemeanor. 

Note.— See  Sees.  2631,  2532,  Civil  Code  Cal. 

325.  All  moneys  and  property  offered  for  sale  or  Propery 
distribution  in  violation  of  any  of  the  provisions  of  this  f^^^^  ^ 
Chapter  are  forfeited  to  the  State,  and  may  be  recov-  ^^^^^^^ 
ered  by  information  filed,  or  by  an  action  brought  by 

the  Attorney  General,  or  by  any  District  Attorney,  in 
the  name  of  the  State.  Upon  the  filing  of  the  infor- 
mation or  complaint,  the  Clerk  of  the  Court,  or  if  the 
suit  be  in  a  Justice *s  Court,  the  Justice,  must  issue  an 
attachment  against  the  property  mentioned  in  the  com- 
plaint or  information,  which  attachment  has  the  same 
force  and  effect  against  such  property,  and  is  issued  in 
the  same  manner  as  attachments  issued  from  the  Dis- 
trict Courts  in  civil  cases. 

326.  Every  person  who  lets,  or  permits  to  be  used.  Letting 
any  building  or  vessel,  or  any  portion  thereof,  knowing  foriottoir 
that  it  is  to  be  used  for  setting  up,  managing,  or  draw- 
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ing  any  lottery,  or  for  the  purpose  of  selling  or  dispos- 
ing of  lottery  tickets,  is  guilty  of  a  misdemeanor. 

Note. — See  note  to  Sec.  819,  ante.  It  was  held  that 
injunction  lies  tore^tiain  and  enjoin  dii-position  of  prizes 
pending  suits  therefor  in  Justices*  Courts,  in  People  vs. 
Kent,  6  Cal.,  p.  89.— Sec  Sec.  2582,  Civil  Code  Cal. 


CHAPTER  X. 


Gaming 
prohibited. 


Penalty. 


GAMING. 

Section  330.  Gaming  prohibited.    Penalty. 

331,  Permitting  gambling  in  houses  owned  or  rented. 

332.  Winning  at  play  by  fraudulent  means. 

833.  Witnesses  neglecting  or  refusing  to  attend  trial. 

334.  Witness'  privilege. 

835.  Duties  of  District  Attorneys,  Sheriffs,  and  others. 

330.  Every  person  who  dea^s,  plays,  or  cames  on, 
opens  or  causes  to  be  opened,  or  who  conducts,  either 
as  owner  or  etnploye,  whether  for  hire  or  not,  any 
game  of  faro,  monte,  roulette,  lansquenet,  rouge  et 
noire,  rondo,  or  any  banking  game  played  with  cards, 
dice,  or  any  other  device,  for  money,  checks,  credit,  or 
any  other  representative  of  value,  is  punishable  by 
fine  of  not  less  than  two  hundred  nor  more  than  one 
thousand  dollars,  and  shall  be  imprisoned  in  the  County 
Jail  until  such  fine  and  costs  of  jirosecution  are  paid, 
such  imprisonment  not  to  exceed  one  year. 

Note.— Stats,  of  1863,  p.  723,  Sec.  1;  People  vs.  Sa- 
viers,  14  Cal.,  p.  20.  The  Act  of  1857,  to  prohibit  gaming, 
declared  constitutional  in  People  vs.  Beatty,  14  Cal.,  p. 
566. — Sec  People  vs.  Markham,  7iDal.,  p.  208.  Licens- 
ing gambling  did  not  make  a  gai  ibling  debt  recovera- 
ble at  law. — Bryant  vs.  Mead,  1 
rier  vs.  Brannan,  3  Cal.,  p.  328 
gaming  was  a  violation  of  the  t 
Baynes,  3  Cal.,  p.  366.  Gamblin 
cannot  bo  recovered  at  law. — Gah 
p.  81. 


!al.,  p.  441;  and  Car- 
Without  a  license 
en  law. — People  vs. 
;  debt  or  money  lost 
n  vs.  Neville,  2  Cal., 
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331.  Every  person  who  knowingly  permits  any  of  Permitting 
the  crames  mentioned  in  the  precedinff  section  to  be  »«  ^omea 

o  r  G  owned  or 

played,  conducted,  or  dealt  in  any  house  owned  or  '«"^«<^ 
rented  by  such  person,  in  whole  or  in  part,  is  punish- 
able as  provided  in  the  preceding  section. 

NoTK. — stats.  1860,  p.  69,  Sec.  4.  Under  a  former 
Act  tha  owner  of  a  house  used  for  gaming  purposes  was 
not  liable  for  fine  imposed  for  gaming;  owner,  how- 
ever, liable  where  gaming  is  done  with  his  knowledge, 
both  under  the  former  Act  and  the  text. — ^People  vs. 
Markham,  7  Cal.,  p.  208.  The  former  Act  of  1857  is 
not  materially  different  from  the  text  or  the  Act  of 
1860. 

332.  Every  person  who,  by  any  fraud,  cheat,  or  2S°i°t 
device,  or  fiilse  pretense  whatsp/e^^er,  while  playingf^irt^^^JI^^®'** 
any  game  of  chance,  or  wMjIi^earing  ayjMSfiare  in      -* 
wagers  played  for,  or  while  bettirjg-^rtfsides  or  hands       ^  ^t^  ^    ' 
of  such  play,  wins  or  acgjri*'€r5cPbjji3elf  or  another  ^ 
any  sum  of  monejxjfvaluable  ^giilgf  is  guilty  of  a 
misdemeanor, 

••^■■■'•"-      ^      NoTK. — This  section  is  similar  to  Sec.  388  of  New 

York  Penal  Code. 

333.  Every  person  duly  summoned  as  a  witness  WitneweB 

**     ^  •^  neglecting 

for  the  prosecution,  on  any  proceedings  had  under  this  ^^  Jtf^nd* 
Chapter,  who  neglects  or  refuses  to  attend,  as  required,  *"'^ 
is  guilty  of  a  misdemeanor. 

NoTK.— Stats.  1860,  p.  69,  Sec.  5.  See,  also,  "means 
of  productioiT"  of  evidence,  Chap.  II,  Title  III,  Part 
IV,  Co.  Civ.  Pro.  Cal. 

334.  !No  person,  otherwise  competent  as  a  witness,  witness* 

■■  *•  '    privilege. 

is  disqualified  from  testifying  as  such  concerning  the 
offense  of  gaming,  on  the  ground  that  such  testimony 
may  criminate  himself;  but  no  prosecution  can  after- 
wards be  had  against  him  for  any  offense  concerning 
which  he  testified. 

NoTK.— stats.  1860,  p,  69,  Sec.  2. 
18 
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335.  Every  District  Attorney,  Sheriff,  Constable, 
or  police  officer  must  inform  against  and  diligently 
prosecute  persons  whom  they  have  reasonable  cause  to 
believe  offenders  against  the  provisions  of  this  Chap- 
ter, and  every  such  officer  refusing  or  neglecting  so  to 


M6.    Every  owner  or  lessee,  or  keeper  oT 

used  m  whole,  or  in  part,  as  a  saloon  or  drir 

who  knowingly  permits  any  person  under 

.years  of  age  to  play  at  any  game  of  chance 

guilty  of   a  misdemeanor.     [Approved    M. 


(,  Sec.  1.    This  Chapter  is 
(60,  p.  69,  and  the  statute  of 
has  been  modified. 


CHAJf  ^a-*»  XI. 


Pawnbrok- 
ing  without 
lioenflo. 


Failing  to 
keep  a 
reguter. 


PAWNBROKERS. 

Section  338.  Pawnbrokiiig  without  license^ 
389.  Failing  to  keep  a  register. 

340.  Charging  unlawful  rate  of  interest. 

341.  Selling  before  time  of  redemption  has  expired,  or  with- 

out notice. 

342.  Refusing  to  disclose  particulars  of  sale. 

343.  Refusing  to  allow  an  officer  with  search  warrant  to 

inspect  register  of  pledged  articles. 

338.  Every  person  who  carries  on  the  business  of 
a  pawnbroker,  by  receiving  goods  in  pledge  for  loans 
at  any  rate  of  interest  above  the  rate  of  ten  per  cent 
per  annum,  except  by  authority  of  a  license,  is  guilty 
of  a  misdemeanor. 

Note. — Limiting  the  interest  which  may  be  charged 
by  pawnbrokers  is  not  repugnant  to  Sec.  2,  Art.  I,  State 
Const. — Jackson  vs.  Shawl,  29  Cal.,  p,  267;  see  Act  of 
1871-2,  p.  684.  Receiving  in  pledge  articles  from  per- 
sons under  the  age  of  sixteen  years  inserted  as  Sec  501, 
post;  see  Civil  Code  Cal.,  Sees  29R6-3011,  and  notes. 


339.  Every  person  who  carries 
a  pawnbroker,  who  fails  at  the  time 
to  enter  in  a  register  kept  by  him  1  )r  that  purpose,  in 
the  English  language,  the  date,  dur  ition,  amount,  and 
rate  of  interest  of  every  loan  made 
rate  description  of  the  property  pie 


>n  the  business  of 
of  the  transaction 


y  him,  or  an  accu- 
ged,  or  the  name    J 
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and  residence  of  the  pledgor,  or  to  deliver  to  the  pledgor 
a  written  copy  of  such  entry,  or  to  keep  an  account  in 
writing  of  all  sales  made  by  him,  is  guilty  of  a  misde- 
meanor. 

340.  Every  pawnbroker  who  charges  or  receives  Chargine 
interest  at  the  rate  of  more  than  four  per  cent  per  [^^.^^ 
month,  or  who,   by  charging  commissions,  discount, 
Btomge,  or  other  charge,  oi^  by  compounding  increases 

or  attempts  to  increase  such  interest,  is  guilty  of  a  mis- 
demeanor. 

341.  Every    pawnbroker   who   sells   any   article  Selling 
pledged  to  him  and  unredeemed,  until  it  has  remained  time  of 

*        °  '  redemption 

in  his  possession  six  months  after  the  last  day  fixed  by  ™ired. 
contract  for  redemption,  or  who  makes  any  sale  with-  Notice.  ^^ 
out  publishing  in  a  newspaper  printed  in  the  city, 
town,  or  county,  at  least  five  days  before  such  sale,  a 
notice  containing  a  list  of  the  articles  to  be  sold,  and 
specifying  the  time  and  place  of  sale,  is  guilty  of  a 
misdemeanor. 

342.  Every  pawnbroker  who  willfully  refuses  to  Refimng 

1-1  111  -1.  1  ^-i***  diBcloae 

disclose  to  the  pledgor  or  his  agent  the  name  of  the  particuiai* 

Ot  BftlO* 

purchaser  and  the  price  received  by  him  for  any  article 
received  by  him  in  pledge  and  subsequently  sold,  or 
who,  after  deducting  from  the  proceeds  of  any  sale 
the  amount  of  the  loan  and  interest  due  thereon,  and 
four  per  cent  on  the  loan  for  expenses  of  sale,  refuses, 
on  demand,  to  pay  the  balance  to  the  pledgor  or  his 
agent,  is  guilty  of  a  misdemeanor. 

343.  Everj'  pawnbroker  who  fails,  refuses,  or  neg-  Refusing 
lects  to  produce  for  inspection  his  register,  or  to  exhibit  an  officer , 

,,         .  ^  •      ®     .      '  with  search 

an  articles  received  by  him  in  pledsre,  or  his  account  ^ajrant 

•^  1         o    >  to  inspect 

of  sales,  to  any  oflicer  holding  a  warrant  authorizing  pifdiS^' 
him  to  search  for  personal  property,  or  the  order  of  a  *^^^^ 
committing  magistrate  directing  such  officer  to  inspect 
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Buch  register,  or  examine  such  articles  or  account  of 
sales,  is  guilty  of  a  misdemeanor. 

NoTK. — The  six  preceding  sections  are  based  on  the 
provisions  of  the  Act  of  April  17th,  18C1,  relating  to 
pawnbrokers.  (StaU.  1861,  p.  184.)  Sees.  339,  342, 
343  are  applicable  to  junk  dealers.    See  Sec.  502,  post. 


CHAPTER  Xn. 

OTHER    INJCRIES   TO  PERSONS. 

Section  346.  Acts  of  intoxicated  physicians. 

347.  Willfully  poisoning  food,  medicine,  or  water. 

348.  Mismanagement  of  8teamboat<i. 

349.  Mismanagement  of  steam  boilers. 

350.  Counterfeiting  trade  marks. 

351.  Selling  goods  which  bear  counterfeit  trade  marks. 

352.  Definition  of  the  phrase  "counterfeited  trade  marks,"  etc. 

353.  "Trade  mark  "defined. 

354.  Refilling  casks,  etc.,  bearing  trade  mark. 

355.  Defacing  murks  upon  wrecked  property  and  destroying 

bills  of  lading. 

356.  Defacing  marks  upon  logs,  lumber,  or  wood. 

357.  Altering  brands. 

358.  Frauds  in  afiTuirs  of  special  partnership. 

359.  Contracting   or  solemnizing  incestuous  or   forbidden 

marriages. 

360.  Making  false  return  or  record  of  marriage.  ' 

361.  Cruel  treatment  of  lunatics,  etc. 

362.  Refusing' to  issue  or  obey  writ  of  habeas  corpus. 

363.  Reconfining  persons  discharged  upon  writ  of  habeas 

corpus. 

364.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 

365.  Innkeepers  and  carriers  refushig  to  receive  guests  and 

passengers. 

366.  Counterfeiting  quicksilver  stamps. 
i367.  Selling  debased  quicksilver. 


Acts  of  846.     Every  physician  who,  in  f 

intoxicated  i        i        •    • 

physioians.   fion,  docs  any  act  as  such  physiciar 


state  of  intoxica- 
to  another  person 

by  which  the  life  of  such  other  peijjon  is  endangered, 

is  guilty  of  a  misdemeanor. 

Note. — Intoxication  has  b(  m  carefully  considered 
by  the  Sup.  Court  of  Cal.  in  c  nncction  with  the  com- 
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mission  of  crime  in  the  cases  of  People  v*.  Nichol,  34 
Cal.,  p.  212;  People  vs.  Belencia,  21  id.,  p.  544;  People 
vs.  King,  27  id.,  p.  507;  People  vs.  Harris,  29 id.,  p.  678. 

347.    Every  person    who    willfully    mingles    any  wuifaUy 
poison  with  any  food,  drink,  or  medicine,  with  intent  ^^^j^^^ 
that  the  same  shall  be  taken  by  any  human  being,  to  o^^»t«"- 
his  injury,  and  every  person  who  willfully  poisons  any 
spring,  well,  or  reservoir  of  water,  is  punishable  by 
imprisonment  in  the  State  Prison  for  a  term  not  less 
than  one  nor  more  than  ten  years. 

Note.— Founded  upon  Sec.  3  of  Act  of  1856,  relative 
to  offenses  against  the  person  (Stats.  1856,  p.  131),  ^pd 
extended  to  include  cases  deserving  like  punishment, 
and  in  this  respect  corresponds  with  the  Penal  Code  of 
N.  Y.,  Sec.  405;  see  note  to  Sec.  350,  post. 

34P      !?««*«  ^^^t   •        '       Li.  ^^"^^  ^^rann  hftving  charge   Mlsman-  ^ 

^>w.    Jlivery  captain  or  other  person  havrng  charge      wmentof 

^f  o«««,»i.^^     -L,      1  1  0       .1  ^'        ^*o"        Steamboats 

ot  any  steamboat  used  for  the  conveyance  of  passengers, 
or  of  the  boilers  and  engines  thereof,  who,  from  ignor- 
ance or  gross  neglect,  or  for  the  purpose  of  excelling 
any  other  boat  in  speed,  creates,  or  allows  to  be 
created,  such  an  undue  quantity  of  steam  as  to  burst  or 
break  the  boiler,  or  any  apparatus  or  machinery  con- 
nected therewith,  by  which  bursting  or  breaking  human 
life  is  endangered,  ia  guilty  of  a  felony. 

meanor. 

Note.— See  note  to  Sees.  349,  S50,  post. 

349.    Every  engineer  or  other  person  having  charge       a«ement 
of  any  steam  boiler,  steam  engine,  or  other  apparatus  for       boUera!^ 
generating  or  employing  steam,  used  in  any  manufactory, 
railway,  or  other  mechanical  works,  who  willfully,  or 
from  ignorance,  or  gross  neglect,  creates,  or  allows  to  be 

f  jcreaied^  such  an  undue  quantity  of  steam  as  to  burst  or 

r  break  tlie  boiler  or  engine,  ui  »ppi.* , — r-     - 

■  Dflier  accident  whereby  human  life  is  endangered,  is 
!  guilty  of  a  felony. 

NoTB.— See  Sees.  43, 1708, 1714, 1838,  and  2194,  Civil 
CJode  Cal.,  on  the  subject  of  injuries,  etc.  Negligence. 
Id.,  Sec.  17.  Sec.  7,  Subd.  2,  ante.  Willfully.— Id., 
Subd.  1.    Diligence.— Civil  Code  Cal.,  Sec.  16. 
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Counter-  350.     Every  person  who  willfully  forges  or  counter- 

maxkfl.  felts,  or  procuTes  to  be  forged  or  counterfeited,  any 
trade  mark  usually  affixed  by  any  person  to  his  goods, 
with  intent  to  pass  off  any  goods  to  which  such  forged 
or  counterfeited  trade  mark  is  affixed  or  intended  to  be 
affixed,  as  the  goods  of  such  person,  is  guilty  of  a  mis- 
demeanor. 

NoTK. — This  and  the  three  succeeding  sections  are 
based  upon  the  Act  of  March  8d,  1853. — Stats.  1853,  p. 
33.  Their  object  is  the  protection  of  the  purchaser  a« 
well  as  the  manufacturer,  and  for  this  reason  include 
within  their  scope  everything  that  falls  within  the 
*  broadest  detinition  of  "trade  mark.'*    The  remaining 

sections  of  this  Chapter,  relative  to  trade  marks,  are 
based  upon  the  Act  of  April  3d,  1863  (Stats.  1863,  p. 
155),  and  are  limited  in  their  operation  to  the  statutory 
trade  marks,  etc.— N.  Y.  P.  C,  Sees.  410,  412.    The 
subject  of  the  text  in  this  section  is  becoming  yearly 
more  and  more  important.    It  is  similar  in  import 
to  the  New  York  statutes  (Laws  of  1862,  Chap.  306, 
Sec.  1),  the  phraseology  being  rendered  more  con-- 
cise,  and  the  punishment  being  reduced  from  an  im- 
prisonment not  less  than  six  months  and  not  more  than 
twelve,  or  a  fine  not  exceeding  five  thousand  dollars,  to 
that  of  a  misdemeanor.    The  sulject  of  counterfeiting 
trade  marks,  including  the  kindred  topic  of  refilling  and 
selling  stamped  mineral  water  bottles,  has  received  the 
ctireful  attention  of  the  New  York  Legislature.     In 
1845  an  Act  was  passed  (Laws  of  1845,  Chap.  279)  pun- 
ishing the  forgery  of  stamps  or  labels.    In  1850  the 
provisions  of  tliis  Act  were  somewhat  enlarged.     In 
1862  both  these  Acts  were  repealed,  and  a  more  com- 
prehensive and  stringent  statute  was  passed  (Laws  of 
1862,  Chap.  306),  which,  with  an  amendment  enacted 
in  1863  (Laws  of  1863,  Chap.  209),  giving  the  party 
aggrieved  a  civil  remedy  in  addition  to  the  fine  and 
imprisonment  prescribed  by  the  Act  of  1862,  embodies 
the  law  existing  at  the  present  time,  upon  the  general 
fiulject  of  counterfeiting   tnidl   marks.    Such  is  the 
history  of  Now  York  legislatiol  on  this  subject.    Our 
State  is  not,  as  yet,  fully  launc»d  on  the  sea  of  manu- 
factories, but  it  is  time  the  suaect  of  their  protection 
should  be  encouraged  in  so  fal  as  the  advantages  of 
trade  marks  are  concerned.     '  "he  kindred  ofifense  of 
selling  mineral  waters,  water  b(  ttles,  and  others  bear- 
ing the  stamp  of  a  particular    nanufacturer,  is  made 
punishable  by  Sec  354,  post,    f  this  Chapter.    The 
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text  of  this  Chapter  is  carefully  drawn,  retrenching 
the  phraseology  and  modifying  the  measure  of  punish- 
ment to  correspond  with  the  forms  of  expression  used 
and  penalties  prescribed  throughout  the  Code,  adopt- 
ing some  of  the  provisions  of  a  very  stringent  English 
statute  on  this  subject,  passed  in  1862,  the  25th  and  26th 
Vict.,  Chap.  88.  See  "  Trade  marks,"  Civil  Code  Cal., 
Sees.  655,  991,  and  notes;  Pol.  Code  Cal.,  Sees.  3196- 
3199,  and  notes. 

351.  Every  person  who  sells  or  keeps  for  sale  any  Selling 
goods  upon  or  to  which  any  counterfeited  trade  mark  JJ^^^jfj^^J^ 
has  been  affixed,  intending  to  represent  such  goods  as  Jjjjjg, 
the  genuine  goods  of  another,  knowing  the  same  to 

be  counterfeited,  is  guilty  of  a  misdemeanor. 

Note. — Selling  or  offering  to  sell  goods  having  a 
trade  mark  thereon  warrants  the  mark  to  be  genuine. — 
See  Civil  Code  Cal.,  Sec.  1772. 

352.  The  phrases  "  forged  trade  mark  "  and  "  coun-  Definition 
terfeited  trade  mark,"  or  their  equivalents,  as  used  in  phrase 
this  Chapter,  include  every  alteration  or  imitation  of  Jj*f®^,Hl.*^' 
any  trade  mark  so  resembling  the  original  as  to  be  *^* 
likely  to  deceive. 

353.  The  phrase  "trade  mark,"  as  used  in  the  "Trade 

*  mark " 

three  preceding  sections,  includes  every  description  of  doan«d. 
word,  letter,  device,  emblem,  stamp,  imprint,  brand, 
printed  ticket,  label,  or  wrapper  usually  affixed  by 
any  mechanic,  manufacturer,  druggist,  merchant,  or 
tradesman,  to  denote  any  goods  to  be  goods  imported, 
manu&ctured,  produced,  compounded,  or  sold  by  him, 
other  than  any  name,  word,  or  expression  generally 
denoting  any  goods  to  be  of  some  particular  class  or 
description. 

Note.— See  26  Vict.,  Chap.  88,  Sec.  1;  N.  T.  Pol. 
Code,  Sec.  414. 

354.  Every  person  who  has  or  uses  any  cask,  hot-  Rtiinfaig 
tie,  vessel,  case,  cover,  label,  or  other  thing  bearing  or  h^°*   ^ 
having  in  any  way  connected  with  it  the  duly  filed 

trade  mark  or  name  of  another,  for  the  purpose  of  dis- 
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Defacing 
marki  upon 
wrecked 
property 
and 

destroying 
bills  of 
lading. 


Defacing 
marks 
upon  logs, 
lamber,  or 
wood. 


Altering 
brands. 


t« 


Frauds  in 
affairs  of 
special 
partner- 
ship. 


posing  with  intent  to  deceive  or  defraud  of  any  article 
other  than  that  which  such  cask,  bottle,  vessel,  case, 
cover,  label,  or  other  thing  originally  contained  or  was 
connected  with  by  the  owner  of  such  trade  mark  or 
name,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1863,  p.  156,  Set*.  0.    See  notes  to  Sees. 
349,  350,  351,  ante. 

355.  Every  pereon  who  defaces  or  obliterates  the 
marks  upon  wrecked  property,  or  in  any  manner  dis- 
guises the  appearance  thereof,  with  intent  to  prevent 
the  owner  from  discovering  its  identity,  or  who  destix)y8 
or  suppresses  any  invoice,  bill  of  lading,  or  other  docu- 
ment tending  to  show  the  ownership,  is  guilty  of  a 
misdemeanor. 

Note.— See  Sees.  2403-2418,  **  Wrecks  and  Wrecked 
Property,*'  Pol.  Code  Cal. 

356.  Every  person  who  cuts  out,  altera,  or  defaces 
any  mark  made  upon  any  log,  lumber,  or  wood,  or 
puts  a  false  mark  thereon  with  intent  to  prevent  the 
owner  from  discovering  its  identity,  is  guilty  of  a  mis- 
demeanor. 

Note.— See  "  Floating  Lumber,"  Pol.  Code.  Cal., 
Sees.  2389-2393. 

357.  '  (§  65.)  Every  person  who  marks  or  brands, 
alters,  or  defaces  the  mark  or  brand  of  any  horse,  mare, 
colt,  jack,  jennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep, 
goat,  hog,  shoat  or  pig  belonging  to  another,  with 
intent  thereby  to  steal  the  same  or  to  prevent  identi- 
fication thereof  by  the  true  owner,  is  punishable  by 
imprisonment 'in  the  State  Prison  for  not  less  than  one 
nor  more  than  five  years. 

Note.— See  Pol.  Code  Cid.,  "Marks  and  Brands," 
Sees.  3167-3172,  3182-3185,  ait  notes. 

358.  Every  member  of  a  specml  partnership  who 
commits  any  fraud  in  the  affairs  of|the  partnership,  is 
guilty  of  a  misdemeanor. 

J         Note.— See  "  Special  Parti|Brghip,"  Civil  Code  Cal, 
Sec.  2477,  et  alia,  and  notes. 
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360.    Every  person  authorized  to  solemnize  mar-  Contract- 
riage,  who  willfully  and  knowingly  solemnizes  any  ?JJJij^°*g 
incestuous  or  other  marriage  forbidden  by  law,  is  pun-  fJrbidden 
ishable  by  fine  of  not  less  than  one  hundred  nor  more  "**'"»«^' 
than  one  thousand  dollars,  or  by  imprisonment  in  the 
County  Jail  not  less  than  three  months  nor  more  than 
one  year,  or  by  both. 

Note. — What  is  incestuoas  marriage,  see  Civil  Code 
Cal.,  Sec.  50.  Who  authorized  to  solemnize,  see  id., 
Sec.  70;  see  Sec.  285,  ante,  andjiote. 

360.  Every  person  authorized  to  solemnize  any  Making 

false  return 

marriaffe,  who  willfully  makes  a  false  return  of  any  or  record  of 

^   ^  ^  "^     marriage. 

marriage  or  pretended  marriage  to  the  Eecorder,  and 
every  person  who  willfully  makes  a  false  record  of  any 
marriage  return,  is  punishable  as  provided  in  the  pre- 
ceding section. 

Note.— Stata.  1850,  p.  424,  Sec.  11.  See  Sees.  73, 74, 
76,  Civil  Code  Cal. 

361.  Every  person  guilty  of  any  harsh,  cruel,  or  cruei 
unkind  treatment  o^  or  any  neglect  of  duty  towards,  of  lunatics, 
any  idiot,  lunatic,  or  insane  person,  is  guilty  of  a  mis- 
demeanor. 


■  \ 


362.  Every  officer  or  person  to  whom  a  writ  of  Refusing  to 
habeas  corpus  may  be  directed,  who,  after  service  ^^^yj^"^* 
thereof,  neglects   or  refuses  to  obey  the  command  oorpus.  j 
thereof,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1850,  p.  334,  Sees.  9,  39. 

363.  Every  person  who,  either  solely  or  as  mem-  Reconfin- 
her  of  a  CJourt,  knowingly  and  unlawfully  recommits,  discharged 
imprisons,  or  restrains  of  his  liberty,  for  the  same  corpSa.^ 
cause,  any  person  who  has  been  discharged  upon  a 

writ  of  habeas  corpus,  is  guilty  of  a  misdemeanor. 

NoTB. — Habeas  corpus  Act;  Stats.  1850,  p.  334;  Part 
II,  Title  XII,  Chap.  I,  Sec.  1473,  et  seq.,  post.  The 
word  ^'unlawfully ''  is  inserted  to  exclude  from  the 

19 
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operation  of  the  section  a  class  of  cases  in  irhich  persons 
discharged  may  be  rearrested  or  recommitted  fi>r  the 
same  offense. 

CoDoeaHng  S64.  Every  person  having  in  his  custody,  or  nnder 
beMfiU)f*  ^^*  restraint  or  power,  any  person  for  whose  relief  a 
eorpuiL  "^t  of  habeas  corpus  has  been  issued,  who,  with  the 
intent  to  elude  the  service  of  such  writ  or  to  avoid  the 
eifect  thereof,  transfers  such  person  to  the  custody  of 
another,  or  places  him  under  the  power  or  control  of 
another,  or  conceals  or  changes  the  place  of  his  con- 
finement or  restraint,  or  removes  him  Mrithout  the 
jurisdiction  of  the  Court  or  Judge  issuing  the  writ,  is 
guilty  of  a  misdemeanor. 

Note.— 8tats.  1850,  p.  S84,  Sec.  80.  See  Sees.  1473- 
1505,  post,  and  notes. 

Innkeepers  365.  Every  person,  and  every  agent  or  officer  of 
carriers  any  corporation  carrying  on  business  as  an  innkeeper, 
ffaesuand  ^^  ^®  *  common  Carrier  of  passengers,  who  refuses, 
passengers.  -^^1^0^^  just  cause  or  excuse,  to  receive  and  entertain 

any  guest,  or  to  receive  and  cany  any  passenger,  is 

guilty  of  a  misdemeanor. 

Note. — "  Common  Carrier  of  Passengers,"  Sees. 
216S-2176,  2180-2101,  Civil  Code  Cal.,  and  notes; 
**  Innkeepers,"  id.,  Sees.  1859,  1860,  and  notes. 


Cotrntei^         366.    Every  person  who  counterfeits,  or  who  will- 
qJiickfiiTer  fully  uscs  the  counterfeited  seal  or  stamp  of  any  person 

stamps. 

engaged  in  manu&cturing  or  selling  quicksilver,  is 
guilty  of  a  felony. 

IfoTX.— See  notes  to  Sacs.  849,  350,  ante. 

PHUng  867.    Eveiy  person  who  willftilW  sells,  or  offers  for 

quioksUrer  sale  as  puro,  any  debased  or  adulte  ated  quicksilver,  is 

guilty  of  a  misdemeanor. 

KoTX.— See  notes  to  Sees.  A9,  350,  ante. 
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TITLE    X. 

OP  CRIMES  AGAINST  THE   PUBLIC   HEALTH  AND 

SAFETY. 

Sacnov  368.  Peath  from  explosions,  etc. 

369.  Death  from  collision  on  railroads. 

370.  "  Public  nuisances ''  defined. 

371.  Unequal  damage. 

372.  Maintaining  a  nuisance,  a  misdemeanor. 

873.  Establishing  or  keeping  pest  houses  within  cities,  towns, 
or  Tillages. 

374.  Putting  dead  animals  in  streets,  rivers,  etc. 

375.  Keeping  gunpowder,  etc.,  unlawfully. 

376.  Violation  of  quarantine  laws  by  masters  of  vessels. 

377.  Willful  violation  of  health  laws. 

378.  Neglecting  to  perform  duties  under  health  law. 

379.  Unlicensed  piloting. 

380.  Apothecary  omitting  to  label  drugs,  or  labeling  them 

wrongfully,  eto. 

381.  Putting  extraneous  substances  in  packa^fes  of  gooda 

usually  sold  by  weight,  with  intent  to  increase  weight. 

382.  Adulterating  food,  drugs,  liquors,  etc. 

383.  Disposing  of  tainted  food,  etc. 

384.  Setting  woods  on  fire. 

385.  Obstructing  attempts  to  extinguish  fires. 

386.  Maintaining  bridge  or  ferry  without  authorily. 

387.  Violating  condition  of  undertaking  to  keep  ferry. 

388.  Biding  or  driving  flEister  than  a  walk  on  toll  bridges. 

389.  Crossing  toll  bridges,  ete.,  without  paying  toll. 

390.  Engineer  of  locomotive  engine  omitting  to  ring  bell 

when  crossing  highwi^. 

391.  Intoxication  of  engineers,  conductors,  or  drivers  of  loco- 

motives or  cars. 

392.  Placing  passenger  cars  in  front  of  freight  cars. 

893,  Violation  of  duty  by  employ^  of  railroad  companies. 
394.  Exposing  person  infected  with  any  contagious  disease 

in  a  public  place. 
895.  Frauds  practiced  to  affect  tlie  market  prioe. 

396.  Racing  uponlhighways. 

397,  Selling  liquor  to  Indians. 

298.  Selling  firearms  and  ammunition  to  Indians. 
899.  Death  from  mischievous  animals. 

868.    Every  person  having  charge  of  any  steam  Death  from 

,    .,  .  ,  explosions, 

DoUer  or  steam  engine,  or  other  apparatus  for  generate  eto. 
iag  or  employixig  «toa];a,  ased  in  any  manofiictoiy,  or 
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on  any  railroad,  or  in  any  vessel,  or  in  any  kind  of 
mechanical  work,  who  willfully,  or  fi^om  ignorance  or 
neglect,  creates,  or  allows  to  be  created,  such  an  un- 
due quantity  of  steam  as  to  burst  or  break  the  boiler, 
engine,  or  apparatus,  or  to  cause  any  other  accident 
wfiereby  the  death  of  a  human  being  is  produced,  is 
punishable  by  imprisonment  in  the  State  Prison  for 
not  less  than  one  nor  more  than  ten  years. 

369.  Every  conductor,  engineer,  brakeman,  switch- 
man, or  other  person  having  charge,  wholly  or  in 
part,  of  any  railroad,  car,  locomotive,  or  train,  who 
willfully  or  negligently  sufters  or  causes  the  same  to 
collide  with  another  car,  locomotive,  or  train,  or  with 
any  other  object  or  thing  whereby  the  death  of  a 
human  being  is  produced,  is  punishable  by  imprison- 
ment in  the  State  Prison  for  not  less  than  one  nor 
more  than  ten  years. 

"  •  •     •    . « 

370.  Anything  which  is  injurions  to  health,  or  is  in-  pi 

decent,  or  offensive  to  the  senses,  or  an  obstmction  to  tx 
the  free  use  of  property,  so  as  to  interfere  with  the 
comfortable  enjoyment  of  life  or  property  by  an  entire 
community  or  neighborhood,  or  by  any  considerable 
number  of  persons,  or  unlawfully  obstructs  the  free 
passage  or  use,  in  the  customary  manner,  of  any  naviga- 
ble lake,  or  river,  bay,  stream,  canal,  or  basin,  or  any 
public  park,  square,  street,  or  highway,  is  a  public 
nuisance. 

n'S^HCa.ble  river,  bay,  stream,  canal,  or  basin,  or  any 

public  parkTSqilJirwr^^'i^Sij/^r  highway;  or, 

4.  In  any  way  renders  any*Ct»siderable  number  of 


any 
persons  insecure  in  life  or  the  use  of 

Note.— See  Sees.  3479,  S480 
noted.      Difference   between 
nuisance — one  which  may  be  a 


a  punishment  is  inflicted. — Se  »  also,  id.,  Sees.  3481- 


8484,  and  notes.     The   Civil 
follows:    "A  public   nuisance 


equally  the  rights  of  the  whole  (  >mmunity  or  neighbor- 


prd] 

Civil  Code  Cal.,  and 

public    and    private 

ated  and  one  for  which 


yode,  Sec.  3480,  is  as 
is   one  which  affects 
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hood,  although  the  extent  of  the  damage  may  be  un- 
equal." The  reasons  for  the  change  are  chiefly:  1. 
That,  while  the  definition  in  the  Civil  Code  properly 

r  embraced  both  private  and  public  nuisances,  it  is  un- 

necessary for  the  purposes  of  the  Penal  Code  to  include 
private  nui.«ances  in  the  definition;  and,  2.  That  the 
specific  prohibition  in  other  Chapters  of  the  Codo,  of 
some  Acts  which  have  formerly  been  classed  under  the 
general  term  "public  nuisance,**  has  rendered  it  prac- 
ticable to  restrict  the  definition  of  that  term,  in  this 
Code,  to  some  extent.  The  following  are  the  leading 
decisions  which  support  the  several  clauses  of  the 
definition  in  the  text: 

8abd,  1— Rex  vs.  Wigg,  Salk.,  p.  460;  2  Ld.  Raym., 

p.  1163;   Rex  vs.  Pierce,  2  Show.,  p.  327;   Rex  vs. 

*  Wharton,  12  Mod.,  p.  510;  Rex  vs.  Smith,  1  Stra.,  p. 

704;  Rex  vs.  Moose,  3  Barn.  &  Ad.,  p.  184;  Rex  vs. 
White,  1  Burr.,  p.  333;  Rex  vs.  Davey,  5  Esp.,  p.  217; 
Rex  vs.  Lloyd,  4  id.,  p.  200;  Rex  vs.  Neil,  2  Carr.  & 
P.,  p.  485;  Putnam  vs.  Payne,  13  Johns.,  p.  312; 
Hinckley  vs.  Emerson,  4  Cow.,  p.  351;  State  vs.  Bald- 
win, 1  Dev.  &  B.,  p.  195;  Commonwealth  vs.  Brown, 
13  Mete.,  p.  365;  Reg.  vs.  Lester,  3  Jur.  (N,  S.),  p^ 

^  670;  Douglass  vj».  State,  4  Wise,  p.  887. 

%  Subd,  2.— State  vs.  Bertheol,  6  Blackf.,  p.  474;  State 

I  vs.  Purse,  4  McCord,  p.  472;  Crane  vs.  State,  3  Ind., 

p.  193. 

Subd,  3.— Hall's  Case,  Vent.,  p.  196;  1  Mod.,  p.  76; 
2  Keb.,  p.  846;  Rex  vs.  Leach,  6  Mod.,  p.  145;  Id.,  p. 
155;  Rex  vs.  Grosvenor,  2  Stark.,  p.  511;  Rex  vs.  Hol- 

]  lis,  id.,  p.  536;   Rex  vs.  Webb,  1  Ld.  Raym.,  p.  737; 

Rex  vs.  Russell,  6  Bam.  &  C,  p.  566;  Rex  vs.  Trat- 

I  ford,  I  Barn.  &  Ad.,  p.  874;  Rex  vs.  Watts  2  Esp.,  p. 

I  675;  Rex  vs.  Tyndall,  1  Nev.  &  P.,  p.  719;  6  Ad.  A 

'  E.,  p.  143;  W.  W.  &  D.,  p.  316;  Rex  vs.  Ward,  4  Ad. 

&  E.,  p.  384;  1  Har.  &  W.,  p.  703;  Rex  vs.  Pease,  4 
Barn.  &  Ad.,  p.  30;  Rex  vs.  Morris,  1  Bam.  &  Ad.,  p. 
441;  Reg.  vs.  Botfield,  1  Car.  &  M.,,  p.  151;  Rex  vs. 
Smith,  4  Esp.,  p.  109;.  Rex 'vs.'  Canfleld,  6  Esp.,  p. 
136;  Rex.:F«fc-Sarmon,  1  Burr.,  p.  516;  Rex  vs.  Cross, 
^  .CSimp.,  p.  224;  Rex  vs.  Russel,  6  East,  p.  427;  2 
Smith,  p.  424;  Rex  vs.  Jones,  3  Camp.,  p.  230;  Rex  vs. 
Carlile,  6  Car.  &  P.,  p.  637;  Rex  vs.  Gregory,  2  Nev. 
&  M.,  p.  478;  5  Bam.  &  Ad.,  p.  555;  Reg.  vs.  Scott, 

2  Gale  &  D.,  p.  729;  3  Ad.  &  E.  (N.  S.),  p.  543; 

3  Railw.  Cas.,  p.  187;  Reg.  vs.  Bett6,  22  Eng.  L.  Ss 
Eq.,  p.  240;  People  vs.  Lawson,  17  Johns.,  p.  276; 
People  vs.  Cunningham,  1  Den.,  p.  524;  Ren  wick  vs. 
Morris,  7  Hill,  p.  575;  Harlon  vs.  Humiston,  6  Cow., 
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p.  189;  Lansing  vs.  Smith,  8  id.,  p.  146;  Dygert  vs. 
Schenck,  28  Wend.,  p.  446;  Drake  ts.  Rogers,  3  Hill, 
p.  604;  People  ts.  Lambier,  5  Den.,  p.  9;  Moehier  ts. 
Utica  and  Schenectady  R.  R.  Co.,  8  Barb.,  p.  427; 
Hart  vs.  Mayor,  etc.,  of  Albany,  9  Wend.,  p.  571; 
Hecker  vs.  ^.  Y.  Balance  Dry  Dock  Co.,  13  How. 
Pr.,  p.  549;  and  see  Eame  ts.  same,  24  Barb.,  p.  215; 
Peckham  ts.  Henderson,  27  Barb.,  p.  207;  People  vs. 
Vanderbilt,  24  How.  Pr.,  p.  801;  Whetnaore  vs.  Atlan- 
tic White  Lead  Co.,  37  Barb.,  p.  70;  Commonwealth 
v«.  Wright,  Thach.  Cr.  Cas.,  p.  211;  Commonwealth 
vs.  Gowcn,  7  Mass.,  p.  378;  State  vs.  Spainhour,  2 
Dev.  &  B.,  p.  547;  Commonwealth  vs.  Tucker,  2  Pick., 
p.  44;  Commonwealth  vs.  Webb,  6  Rand.,  p.  726; 
State  vs.  Godfrey,  3  Fairf.,  p.  361;  Commonwealth  vs. 
Buggies,  10  Mass.,  p.  891;  SUte  vs.  Mobley,  1  McMul- 
len,  p.  44;  State  w.  Brown,  16  Conn.,  p.  54;  Elkius 
vs.  State,  2  Humph.,  p.  543;  Simpson  vs.  State,  10 
Yerg.,  p.  525;  State  vs.  Mii^kimmins,  2  Carter,  p.  440; 
Commonwealth  vs.  Rush,  14  Penn.  St.,  p.  186;  State 
vs.  Morris  and  Essex  R.  R.  Co.,  3  Zabr.,  p.  360;  Com- 
monwealth vs.  Bowman,  3  Barr.,  p.  202;  Common- 
wealth vs.  Milliman,  13  Serg.  &  R.,  p.  403;  Common- 
wealth vs.  Chapin,  5  Pick.,  p.  199;  State  vs.  Hunter, 

5  Ired.,  p.  869;  State  vs.  Commissioners,  3  Hill,  S. 
C,  p.  149;  SUte  vs.  Yarrell,  12  Ired.,  p.  130;  State 
vs.  Duncan,  1  McCord,  p.  404;  State  vs.  Thompson,  2 
Strobh.,  p.  12;  Commonwealth  vs.  Elburger,  1  Whart., 
p.  469;  State  vs.  Atkinson,  24  Vt.,  p.  448;  Newark 
Plankroad  Co.  vs.  Elmer,  Strockt.,  p.  754;  Attorney 
Gen.  vs.  H.  R.  R.  R.  Co.,  id.,  p.  526;  Works  vs.  Junc- 
tion R.  R.  Co.,  5  McLean,  p.  425;  State  vs.  Phipps, 
4  Ind.,  p.  515;  State  vs.  Freeport,  43  Me.,  p.  193. 

Subd.  4.— Rex  vs.  White,  Burr.,  p.  338;  Rex  vs. 
Smith,  Stra.,  p.  703;   White  vs.  Cohen,  19  Eng.  L. 

6  £q.,  p.  146;  Catlin  vs.  Valentine,  9  Paige,  p.  575; 
Brady  vs.  Weeks,  8  Barb.,  p.  157;  Prescott*s  Case,  2 
City  Hall  Rec.,  p.  161;  Prout»s  Case,  4  id.,  p.  481; 
Lynck's  Case,  6  id.,  p.  61;  People  vs.  Townsend,  3 
Hill,  p.  479;  Hackney  vs.  State,  8  Ind.,  p.  494;  SUte 
vs.  Wetherall,  5  Harring.,  p.  4§7;  3  Blackst.  Comm., 


p.  216;  Beirs  Sc.  Law  Diet.,  T 
The  following  are  intended  U 
definition,  because  they  have  1  ien  decided  not  to  be 
nuisances  upon  grounds  deemec  to  be  sufficient:  Exer- 
cising banking  privileges  wit  out  authority. — ^Att'y 
Gen.  vs.  Bank  of  Niagara,  Ho  k.,  p.  354.  An  immi- 
grant depot,  if  not  kept  in  a  improper  manner.— 
Phoenix  vs.  Commissioners  of  !  migration,  1  Abbott's 


.  **  Nuisance." 

be  excluded  from  the 
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Pr.,  p,  466.  A  person  eick  of  a  contftgiouB  disease,  if 
not  needlessly  exposed  so  as  to  endanger  the  public. — 
Boom  YS.  City  of  Utica,  2  Barb.,  p.  104.  Several 
offenses  which  in  this  Code  are  made  the  sulgect  of  «p6» 
cific  provisions  have  been  held  indictable  under  tha 
common  law  defin ition  of  nuisance.  See  Bex  vs.  Mead- 
ley,  6  Carr.  &  P.,  p^  292«  As  to  obstructing  railways.— 
Beg.  vs.  Holroyd,  2  M.  &  Bob.,  p.  339.  As  to  keeping 
gunpowder.— Bex  vs.  Taylor,  2  Stra.,  p.  1167;  People 
vs.  Sands,  1  Johns.,  p.  78;  Myers  vs.  Malcolm,  6  Hillf 
p.  292.  As  to  establishments  for  gaming  and  other  use- 
less sports. — Tanner  vs.  Trustees  of  Albion,  5  Hill,  p» 
121;  Updike  vs.  Campbell,  4  £.  D.  Smith,  p.  570;  State 
vs.  Doon,  B.  M.  Charlt.,  p.  1;  State  vs.  Haines,  30 
Maine,  p.  65.  As  to  other  disorderly  houses. — Smith 
vs.  Commonwealth,  6  B.  Monr.,  p.  21;  Bloomhuff  vs* 
State,  8  Blackf.,  p.  205;  State  vs.  Bailey,  1  Post.,  p^ 
343;  Bex  vs.  Williams,  1  Salk.,  p.  384;  Hackney  vs. 
State,  8  Ind.,  p.  404.  As  to  dangerous  driving  through 
public  streets. — IT.  S.  vs.  Hart,  Pet.  C.  C,  p.  890.  Aa 
to  exposure  of  the  person. — Beg.  vs.  Webb,  1  Den.  C. 
C.  B.,  p.  838;  18  Jur.,  p.  42;  18  Law  J.,  M.  C,  p.  39. 
As  to  digging  ap  or  injuring  highways. — ^Beg.  vs.  Shef- 
field Gas  Consumers'  Co.,  22  £ng.  L.  &  Eq.,  p.  200; 
State  vs.  Peekhard,  5  Harring.,  p.  500.  As  to  neglect 
to  keep  ferry  in  repair. — State  vs.  Willis,  Busb.,  p. 
228.  And  the  like.— State  vs.  Graham,  8  Sneed.,  p. 
134.  Consult,  also,  upon  other  branches  of  the  crimi- 
nal law  relative  to  what  are  nuisances,  the  following: 
Bex  vs.  Wigg,  1  Ld.  Baym.,  p.  737;  Bex  vs.  Village 
of  Homsey,  1  Bo.,  p.  406;  Anon.,  12  Mod.,  p.  342;  Bex 
vs.  Becord,  2  Show.,  p.  216;  Bex  vs.  Dunraven,  W. 
W.  &  D.,  p.  577;  Bex  vs.  Cross,  2  Carr.  &  P.,  p.  483; 
Bex  vs.  Neville,  Peake,  p.  98;  Bex  vs.  Watts,  Mood. 

6  M.,  p.  281;  Wetmore  vs.  Tracy,  14  Wend.,  p.  250; 
Harris  vs.  Thompson,  9  Barb.,  p.  350;  Plant  vs.  Long 
Island  B.  B.  Co.,  10  id.,  p.  26;  Leigh  vs.  Westervelt, 
2  Duer,  p.  618;  Williams  vs.  N.  Y.  Central  B.  B.  Co., 
18  Barb.,  p.  222;  Lynch's  Case,  6  City  Hall  Bee,  p.  61; 
J>ygert  vs.  Schenck,  23  Wend.,  p.  446;  People  vs.  Cun- 
ningham, 1  Den.,  p.  424;  Ben  wick  vs.  Morris,  7  Hill, 
p.  575;  Peckham  vs.  Henderson,  27  Barb.,  p.  207; 
State  vs.  Commissioners,  Biley,  p.  146;  Ellis  vs.  State, 

7  Blackf.,  p.  534;  Works  vs.  Junction  B.'  B.,  5  Mc- 
Lean, p.  425;  Douglass  vs.  State,  4  Wise,  p.  887;  Com- 
monwealth vs.  Upton,  6  Gray,  p.  473. 
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371.  An  act  which  affects  an  entire  community  or  i 
neighborhood,  or  any  considerably  number  of  persons,  \ 
as  specified  in  the  last  section,  is  not  less  a  nuisance 
because  the  extent  of  the  annoyance  or  damage  inflicted 
upon  individuals  is  unequal. 

372.  Every  person  who  maintains  or  commits  any 
public  nuisance,  the  punishment  for  which  is  not  other- 
wise prescribed,  or  who  willfully  omits  to  peifomi  any 
legal  duty  relating  to  the  removal  of  a  public  nui- 
sance, is  guilty  of  a  misdemeanor. 

373.  Every  person  who  establishes  or  keeps,  or 
causes  to  be  established  or  kept,  within  the  limits  of 
any  city,  town,  or  village,  any  pest  house,  hospital,  or 
place  for  persons  affected  with  contagious  or  infectious 
diseases,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1853,  p.  35,  Sees.  1,  2. 

374.  Every  person  who  puts  the  carcass  of  any 
dead  animal,  or  the  offal  from  any  slaughter  pen,  cor- 
ral, or  butcher  shop,  into  any  river,  creek,  pond,  street, 
alley,  public  highway  or  road  in  common  use,  or  who 
attempts  to  destroy  the  same  by  fire  within  one  fourth 
of  a  mile  of  any  city,  town,  or  village,  is  guilty  of  a 
misdemeanor. 

Note.— Stats.  1852,  p.  100,  Sec.  1. 

Keeping  376.    Every  person  who  makes  or  keeps  gunpow- 

aer.ouj..  dcr,  nitro-glyccrine,  or  other  highly  explosive  sub- 
stance, within  any  city  or  town,  or  who  carries  the 
same  through  the  streets  thereof,  in  any  quantity  or 
manner  such  as  is  prohibited  by  law,  or  by  any  ordi- 
nance of  such  city  or  town,  is  guilty  of  a  misde- 
meanor. 


Putting 
dead 

snimalB  in 
streets, 
riven,  etc. 


Violation 
of  quaran- 
tine laws 
by  masters 
of  vessels. 


376.  Every  master  of  a  vessel  slbject  to  quaran- 
tine or  visitation  by  the  Health  Office  r,  aniving  in  the 
port  of  San  Francisco,  who  refuses  oi  omits: 

1.  To  proceed  with  and  anchor  his  ^  essel  at  the  place 
assigned  for  quarantine,  at  the  time  cf  his  arrival;  or, 
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2.  To  submit  his  vessel,  cargo,  and  passengers  to  the  Same, 
examination  of  the  Health  Officer,  and  to  furnish  all        .^-- 
necessary  information  to  enable  that  officer  to  deter-        cr     r 
mine  to  what  length  of  quamntine  and  other  regula-  /^  ^ 
tions  they  ought,  respectively,  to  be  subject;  or, 

3.  To  remain  with  his  vessel  at  quarantine  during 
the  period  assigned  for  her  quarantine,  and  while  at 
quarantine  to  comply  wnth  the  regulations  prescribed 
by  law,  and  with  such  as  any  of  the  officers  of  health, 
by  virtue  of  authority  ^iven  them  by  law,  shall  pre- 
scribe in  relation  to  his  vessel,  his  cargo,  himself,  his 
passengers,  or  crew; 

— Is  punishable  by  imprisonment  in  the  County  Jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  two 
thousand  dollars,  or  both. 

Note.— See  Political  Code  Cal.,  Sees.  3004-3032. 
Shipmasters'  duties,  id.,  Sees.  3013,  3014,  3017-3019. 

377,  Every  person  who  willfully  violates  any  of  wiiifqi 
the  laws  of  this  State  relatiiisr  to  the  preservation  of  of  health 

®  ^  laws. 

the  public  health,  is,  unless  a  different  punishment  for 
such  violation  is  prescribed  by  this  Code,  punishable 
by  imprisonment  in  the  County  Jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  one  thousand  dollars, 
or  both. 

Note. — See  references  in  note  to  Sec.  376,  ante;  also, 
"Preservation  of  public  health,"  Chap.  II,  Title  VII, 
Part  III,  Political  Code  Cal.,  Sees.  2978-3063,  and 
notes,  inclusive. 

378.  Every  person  charged  with  the  performance  Neglecting 
of  any  duty  under  the  laws  of  this  State  relating  to  datiw 
the  preservation  of  the  public  health,  who  willfully  health  law. 
neglects  or  refuses  to  perform  the  same,  is  guilty  of  a 
misdemeanor. 

Note.— See  Sees.  2978-3063,  inclusive,  Pol.  Code 
Cal. 

20 
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379.  Every  person,  not  the  master  or  owner,  or  not  t 
authorized  to  act  as  pilot  under  the  laws  of  this  State,  ^ 
who  pilots  or  offers  to  pilot  any  vessel  to  or  from  any 
port  of  this  State  for  which  there  are  commissioned  or 
licensed  pilots,  or  who  pilots  or  offers  to  pilot  any  ves- 
sel to  or  from  any  port  other  than  that  for  which  he  is 
commissioned  or  licensed,  and  for  which  there  are 
pilots  so  commissioned  or  licensed,  is  guilty  of  a  mis- 
demeanor. 

Note.— Founded  upon  State.  1869-70,  p.  S48,  Sec.  17. 
That  Act  applies  only  to  the  port  of  San  Francisco,  but 
for  the  same  reasons  should  be  extended  to  all  ports  in 
this  State  having  commissioned  pilots.  See  "Pilots 
and  Pilot  Regulations,"  generally,  Sees.  2429-2447; 
San  Francisco,  etc.,  id..  Sees.  2467-2468;  Humboldt 
Bay,  etc.,  id.,  Sees.  2476-2491;  and  San  Biego,  SUts. 
1871-2,  pp.  650-652,  Pol.  Code  Cal.,  note  to  Sec.  2491. 

380.  Every  apothecary,  druggist,  or  person  carry- 
ing on  business  as  a  dealer  in  drugs  or  medicines,  or 
person  employed  as  clerk  or  salesman  by  such  person, 
who,  in  putting  up  any  drugs  or  medicines,  or  making 
up  any  prescription,  or  filling  any  order  for  drugs  or 
medicines,  willfully,  negligently,  or  ignorantly  omits 
to  label  the  same,  or  puts  an  untrue  label,  stamp,  or 
other  designation  of- contents,  upon  any  box,  bottle, 
or  other  package  containing  any  drugs  or  medicines, 
or  substitutes  a  difterent  article  for  any  article  pre- 
scribed or  ordered,  or  puts  up  a  greater  or  less  quan- 
tity of  any  article  than  that  prescribed  or  ordered,  or 
otherwise  deviates  from  the  terms  of  the  prescription 
or  order  which  he  undertakes  to  follow,  in  consequence 
of  which  human  life  or  health  is  endangered,  is  guilty 
of  a  misdemeanor,  or  if  death  ensues,  is  guilty  of  a 
felony. 

NoTK. — The  frequent  occurrei  ce  of  accidents,  involv- 
ing, often,  even  the  loss  of  hui  lan  life,  through  mis- 
takes in  the  putting  up  of  prescri  tions,  render  necessary 
some  legislation  to  enforce  care  nd  caution  on  the  part 
of  dealers  in  drugs.  The  recei  t  case  of  Thomas  vs. 
Winchester,  2  Seld.,  p.  397,  illui  Lrates  the  danger  aris- 
ing in  a  different  class  of  caset   also  embraced  in  the 


•  Penal  Code.  165 

text  of  this  section,  viz.:  cases  in  which  a  manufac- 
turer or  dealer  in  drugs  sends  them  into  the  market 
under  an  untrue  label;  in  consequence  of  which,  retail 
dealers  are  innocently  led  to  supply  dangerous  articles 
without  intending  it.  In  that  case  it  appeared  that  de- 
fendants, who  were  manufacturing  druggists,  sold  to  a 
dealer  a  jar  labeled,  '^  Extract  of  dandelion,'*  but  which 
.  really  contained  extract  of  belladonna.  The  dealer, 
relying  on  the  label,  sold  the  jar  to  a  retailer;  and  the 
latter,  in  turn,  used  a  part  of  the  contents  of  the  jar, 
supposing  them  to  be  extract  of  dandelion,  in  putting 
up  a  prescription  in  which  that  article  was  required.  A 
dangerous  illness  was  the  result  to  the  person  taking 
the  prescription.  The  Court  of  Appeals,  in  the  case 
cited,  held  the  manufacturers  liable  in  damages  to  the 
injured  person,  notwithstanding  the  article  had  passed 
through  intermediate  sales,  in  reaching  such  person. 
This  liability  is  founded  upon  the  duty  which  the  law 
imposes  upon  the  dealer,  to  avoid  acts  dangerous  to 
other  persons;  and  not  upon  any  contract  or  privity 
between  him  and  the  consumer.  Obvious  considera- 
tions make  it  proper  that  this  duty  should  be  enforced 
by  criminal  penalty  as  by  a  remedy  in  damages. — See 
Civil  Code  Cal.,  Sees.  1708,  8333,  3523— wrongs  and 

381.    Every  person  who,  in  putting  up  in  any  bag,  : 
bale,  box,  barrel,  or  other  package,  any  hops,  cotton,  I  J*^/^*in|o„3 
wool,  grain,  hay,  or  other  goods  usually  sold  in  bags,  !  jn^^a^^g^ 
bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  5  J^  *aiw* 
or  conceals  therein  anything  whatever,  for  the  purpose  J  ^If  ^f ' 
of  increasing  the  weight  of  such  bag,  bale,  box,  barrel  '  ^  incriaw* 
or  package,  with  intent  thereby  to  sell  the  goods  therein,     ^^^^^ 
or  to  enable  another  to  sell  the  same,  for  an  increased 
weight,  is  punishable  by  fine  of  not  less  than  twenty- 
five  dollars  for  each  offense. 

321 
382.    Every  person  who  aauiteraies  or  auuiea  any  Aduiterat- 

article  of  food,  drink,  drug,  medicine,  spirituous  or  f{^^^  ^^ 
malt  liquor,  or  wine,  or  any  article  useful  in  com- 
pounding them,  with  a  fmudulent  intent  to  ofter  the 
same  or  cause  or  permit  it  to  be  offered  for  sale  as 
unadulterated  or  undiluted,  and  every  person  who 
fraudulently  sells,  or  keeps  or  offers  for  sale  the  same, 
as  unadulterated  or  undiluted,  is  guilty  of  a  misde- 
lueanor. 
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Note. — This  and  the  succeeding  section  is  hased 
upon  Sec.  125  of  the  Crimes  and  Punishment  Act 
(Stats.  1850,  p.  229),  and  upon  the  Acts  to  prevent  the 
adulteration  of  food,  milk,  etc. — Stats.  1860,  p.  186; 
1862,  p.  484;  1870,  p.  298.  The  section  follows  the  lan- 
guage of  the  Now  York  Penal  Code,  Sees.  451,  452. 

383.  Every  peraon  who  knowingly  seljs,  or  keeps 
or  offers  for  sale,  or  otherwise  disposes  of  any  article 
of  food,  drink,  drug,  or  medicine,  knowing  that  the 
same  has  become  tainted,  decayed,  spoiled,  or  other- 
wise unwholesome  or  unfit  to  be  eaten  or  drank,  with 
intent  to  pemiit  the  same  to  be  eaten  or  drank,  is 
guilty  of  a  misdemeanor. 

384.  Every  person  who  willfully  or  negligently 
sets  on  fire,  or  causes  or  procures  to  be  set  on  fire, 
any  woods,  pmiries,  gmsses,  or  grain,  on  any  lands,  is 
guilty  of  a  misdemeanor. 

Note.— Stats.  1852,  p.  Ill,  Sec.  1. 

Stats.  1871-2,  p.  96. 

An  Ant  to  prevent  the  destruction  of  forests  by  fire 

on  public  layids, 

[Approved  February  18, 1872.] 

[Enacting  clause.] 

Section  1.  Any  person  or  persons  who  shall  will- 
fully and  deliberately  set  fire  to  any  wooded  country  or 
forest  belonging  to  this  State  or  the  United  States, 
within  this  State,  or  to  any  place  from  which  Are  shall 
be  communicated  to  any  such  wooded  country  or  forest, 
or  who  shall  accidentally  set  fire  to  any  such  wooded 
country  or  forest,  or  to  any  place  from  which  fire  shall  be 
communicated  to  any  such  wooded  country  or  forest,  and 
shall  not  extinguish  the  same,  or  use  every  eflbrt  to  that 
end,  or  who  shall  build  any  fire,  for  lawful  purpose  or 
otherwise,  in  or  near  any  such  wooded  country  or  forest, 
and  through  carelessness  or  negU  ;t  shall  permit  said  fire 
to  extend  to  and  burn  through 
forest,  shall  be  deemed  guilty 


A  \ 


on  conviction,  before  a  Court  of  (  ompetent  jurisdiction, 
shall  be  punishable  by  fine  not  e  ceeding  one  thousand 
dollars,  or  imprisonment  not  ex<  ceding  one  year,  or  by 
both  such  fine  and  imprisonmen  ;  provided,  that  noth- 
ing herein  contained  shall  apply  to  any  person  who  in 


ch  wooded  country  or 
'  a  misdemeanor,  and 
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good  faith  shall  set  a  back  fire  to  prevent  the  extension, 
of  a  fire  already  burning.  AH  fines  collected  under 
this  Act  shall  be  paid  into  the  County  Treasury  for  the 
benefit  of  the  Common  School  Fund  of  the  county  in 
which  they  are  collected. 

The  Act  of  1872,  p.  895,  providing  a  punishment  for 
burning  other  houses  and  property,  is  void  under  Sec. 
380,  Political  Code,  it  being  amendatory  of  an  Act 
repealed  by  this  Code.  It  is  amply  provided  for  under 
**  Arson  "  and  "  Malicious  mischief,**  post. 

385.  Every  person  who,  at  the  burning  of  a  build-  Obstruct- 
ing, disobeys  the  lawful  orders  of  any  public  officer  or  ®"ti™P*?^ 
fireman,  or  ofters  any  resistance  to  or  interference  with  ^^^ 
the  lawful  efforts  of  any  fireman  or  company  of  fire- 
men to  extinguish  the  same,  or  engages  in  any  disor- 
derly conduct  calculated  to  prevent  the  same  from 

being  extinguished,  or  who  forbids,  prevents,  or  dis- 
suades othera  from  assisting  to  extinguish  the  same,  is 
guilty  of  a  misdemeanor. 

NoTB.— See  "Fires  and  Firemen,"  Political  Code 
CaU,  Sees.  333J}-3345,  and  notes. 

386.  Every  person  who  demands  or  receives  com-  Maintain- 
peusation  for  the  use  of  any  bridge  or  ferry,  or  sets  up  or  feny 
or  keeps  any  road,  bridge,  feny,  or  constructed  ford  authority, 
for  the  purpose  of  receiving  any  remuneration  for  the 

use  of  the  s^^me,  without  authority  of  law,  is  guilty  of 
a  misdemeanor. 

Note.— See  Political  Code, Index, Titles  "Bridges," 
"Ferries,**  etc. 

387.  Every  person  who,  having  entered  into  an  violating 

condition 

undertaking  to  keep  and  attend  a  ferry,  violates  the  Jfv*?"**®r" 
conditions  of  such  undertaking,  is  guilty  of  a  misde-  J^»opwmr» 
meanor. 

Note.— See  Political  Code  Cal.,  Sees.  2850,  2894,  et 
alia. 

Biding  or 

388.  Every  person  who  willfully  rides  or  drives  f^Jg^Jj^fh^n 
foster  than  a  walk  on  or  over  any  toll  bridge,  law-  Ji,il*bridge« 
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fully  licensed,  is  punishable   by  fine  not  exceeding 
twenty  dollars. 

NoTB.--State.  1861,  p.  18,  Sec.  1. 

389.  Every  person  not  exempt  from  paying  tolls, 
who  crosses  on  any  ferry  or  toll  bridge,  or  passes 
through  any  toll  gate,  lawfully  kept,  without  paying 
the  toll  therefor,  and  with  intent  to  avoid  such  fiay- 
ment,  is  punishable  by  fine  not  exceeding  twenty  dol- 
lars. 

Note.— Stets.  1861,  p.  18,  Sec.  2. 

390.  Eveiy  person  in  charge  of  a  locomotive 
engine  who,  before  crossing  any  traveled  public  way, 
omits  to  cause  a  bell  to  ring  or  steam  whistle  to  sound 
at  the  distance  of  at  least  eighty  rods  from  the  crose- 
ing,  and  up  to  it,  is  guilty  of  a  misdemeanor. 

NoTB.— See  ^*  Regulations  of  Trains,"  Civil  Code 
Cal.,  Sec.  486. 

391.  Every  person  who  is  intoxicated  while  in 
charge  of  a  locomotive  engine,  or  while  acting  as  con- 
ductor or  driver  upon  any  railroad  train  or  car,  whether 
propelled  by  steam  or  drawn  by  horses,  or  while  acting 
as  tmin  dispatcher  or  as  telegraph  operator,  receiving 
or  transmitting  dispatches  in  relation  to  the  movement 
of  trains,  is  guilty  of  a  misdemeanor. 

NoTE.--See  Political  Code  Cal.,  Sees.  2920-2933. 
This  section  was  amended  so  as  to  read  as  published  in 
the  text,  by  Act  of  April  Ist,  1872:  '*An  Act  to  amend 
and  in  relation  to  the  Political,  Civil,  and  Penal  Codes, 
and  the  Code  of  Ci\nl  Procedure,*'  now  on  file  in  the 
office  of  the  Secretary  of  State. 

392.  Every  person  who,  in  making  up  or  running 
railroad  trains,  places  or  runs,  or  cau  les  to  be  placed  or 
run,  any  freight  car  in  the  rear  of  passenger  cars,  is 
guilty  of  a  misdemeanor,  and  if  lo  is  of  life  or  limb 


results  from  such  placing  or  running. 
The  term  "freight  car,"  as  used  ir 


s  guiltgr  of  felony, 
this  section,  does 


not  include  a  baggage,  express,  or  n  ail  car. 
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NoTK. — This  section  was  amended  so  as  to  read  as 
published  in  the  text,  by  Act  of  April  Ist,  1872:  **  An 
Act  to  amend  and  in  relation  to  the  Political,  Civil, 
and  Penal  Codes,  and  the  Code  of  Civil  Procedure," 
now  on  file  in  the  office  of  the  Secretary  of  State. 

.  393.     Every  engineer,  conductor,  brakeman,  switch-  violation 
tender,  or  other  officer,  agent,  or  servant  of  any  rail-  J^^aUroad 
poad  company,  who  is  guilty  of  any  willful  violation  co^op'^^i**- 
or  omission  of  his  duty  as  such  officer,  agent,  or  ser- 
vant, whereby  human  life  or  safety  is  endangered,  the 
punishment  of  which  is  not  otherwise  prescribed,  is 
guilty  of  a  misdemeanor. 

394.  Every  person  who  willfully  exposes  himself  Exposuc 
or  another  afflicted  with  any  conta^ous  or  infectious  inf«ted 
disease,  in  any  public  place  or  thoroughfere,  except  in  dS?eSe*ff 
his  necessary  removal  in  a  manner  the  least  dangerous  JiES^  *^ 
to  the  public  health,  is  guilty  of  a  misdemeanor. 

395.  Every  person  who  willfully  makes  or  pub-  Frauds 

Ti  i»i^  T  i»i  practiced 

lishes  any  false  statement,  spreads  any  felse  rumor,  or  *g*^®®*i^^ 
employs  any  other  felse  or  fraudulent  means  or  device,  p"®*- 
with  intent  to  affect  the  market  price  of  any  kind  of 
property,  is  guilty  of  a  misdemeanor. 

396.  Every  person  driving  any  conveyance  drawn  Racing 

by  horses,  upon  any  public  road  or  way,  who  causes  or  highways.    •^: 
suffers  his  horses  to  run,  with  intent  to  pass  another 
conveyance,  or  to  prevent  such  other  from  passing  his 
own,  is  guilty  of  a  misdemeanor. 

397.  Every  person  who  sells  or  furnishes,  or  causes  Selling 

liquor  to 

to  be  sold  or  furnished,  intoxicating  liquors  to  any  indi*n8.    \^ 
Indian,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1850,  p.  408,  Sec  15;  1855,  p.  179, 
Sec.  2. 


-*i  ^ 


i%^  jtSi  K  \^i^ 
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SelUng 
firearms 
and  amma- 
nition  to 
Indiazis. 


Stats.  1871-2,  p.  231. 

An  Act  to  prevent  the  sale  of  intoxicating  drinks  to 

minora, 

[Approved  March  4, 1872.] 

[Enacting  clause.] 

Section  1.  Every  person  who  sells  or  g^ives  to 
another  under  the  age  of  sixteen  years,  to  be  by  him 
drank  at  the  time  as  a  beverage,  any  ibtozicating  drink, 
is  guilty  of  a  mi^demeanor,  and  punishable  by  a  fine 
not  exceeding  one  hundred  dollars,  or  by  imprisonment 
in  the  County  Jail  not  exceeding  three  months;  pro- 
videdf  that  nothing  in  this  Act  shall  be  deemed  to 
apply  to  parents  of  such  children  or  guardians  of  their 
wards  or  physicians. 

398.  Every  person  who  sells  or  furnishes  to  any 
Indian  any  firearm,  or  ammunition  therefor,  is  guilty 
of  a  misdemeanor. 

NoTK.— stats.  1854,  p.  15. 


4«>.     Everl 


Death  from       399.    If  the  owuer  of  a  mischievous  animal,  know- 

misebiev- 

ooBaQimaia  mg  its  propensities,  willfully  suffers  it  to  go  at  large, 
or  keeps  it  without  ordinary  care,  and  such  animal, 
while  so  at  large,  or  while  not  kept  with  ordinary  care, 
kills  any  human  being  who  has  taken  all  the  pre- 
cautions which  the  circumstances  permitted,  or  which 
a  reasonable  person  would  ordinaiily  take  in  the  same 
situation,  is  guilty  of  a  felony. 


niisdemeanor- 1  ^^^°'-°'^*^««.  for  hire,  is 
ficial  means  'J^^"^  ^'^'^  ^^o  «taU  b\ 

deformity,  and  dUxhfbr'''?  *^'   *PP«*^* 
^^  8^tj  of  a  ^.         '    ^°*'^  P«"°«  for  hi 
lB7i.j\       * 'demeanor.     [Approved  Feb 
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leetinj 


400.     EVervn 
or  encourages,  S^r  'l     ''"^^^erately  aids  or  .dvi, 
a  felon.     ^  "'  ^^^'  to  commit  suicide,  is  guilfyl 


felony. 


M:«l^/f(U 


leflnec 

4(W.  i'unisnmeni  oi  iuu«  •^^  unla^^  *ul  assembly. 
409.  Remaining  present  at  place  q 
to  disperse. 


,  other  than  religfcus  or 


riot,  etc.,  after  warning 


(/no) 


I 
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Skotion  410.  Magistrates  neglecting  or  refusing  to  disperse  rioters. 

411.  Consequence  of  resisting  process  after  a  county  has  been 

declared  in  a  state  of  insurrection. 

412.  Prize  fights. 

413.  Persons  present  at  prize  fights. 

414.  Leaving  the  State  to  engage  in  prize  fights. 

415.  Disturbing  the  peace  in  night  time. 

416.  Befusiiig  to  disperse  upon  lawful  command. 

417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or 

using  the  same  unlawfully. 

418.  Forcible  entry  and  detainer. 

419.  Betuming  to  take  possession  of  lands  after  being  re- 

moved by  legal  proceedings. 

403.  Every  person  who,  without  authority  of  law,  Disturb- 
willfully  disturbs  or  breaks  up  any  assembly  or  meet-  JJ*,^i^n„ 
ing,  not  unlawful  in  its  character,  other  than  such  as  JJuJom 
is  mentioned  in  Sections  59  and  802,  is  guilty  of  a  mis-  ®^^^*^*'' 
demeanor. 

NoTB. — ^The  assembly  specified  in  Sec.  59  is  a  meet- 
ing of  electors,  held  for  the  discussion  of  public  ques- 
tions, and  that  in  Sec.  802  a  religious  meeting.  This 
section  includes  flmerals,  and  like  lawful  meetings,  and 
corresponds  with  the  N.  Y.  Penal  Code,  Sec.  473. 

404.  Any  use  of  force  or  violence,  disturbing  the  "Riot»' 

•^  '  ^  defined. 

public  peace,  or  any  threat  to  use  such  force  or  vio- 
lence, if  accompanied  by  immediate  power  of  execu- 
tion, by  two  or  more  persons  acting  together,  and  with- 
out authority  of  la^,  is  a  riot. 

3(toB.— Stats.  1855,  p.  105;  consult  N.  Y.  P.  C, 
Sec^ll;  State  vs.  Conolly,  3  Rich.,  p.  837;  State  vs. 
Snow,  6  Shep.,  p.  346;  Dougherty  vs.  People,  4 
Scamm.,  p.  180;  Rex  vs.  Langlbrd,  1  Car.  &  M.,  p. 
604;  State  vs.  Cole,  2  McCord,  p.  117;  State  vs. 
Brooks,  1  Hill,  S.  C,  p.  861;  State  vs.  Brazil,  1  Rice, 
p.  258;  4  Black.  Com.,  p.  146;  4  Bums  Just,  Title 
"  Riot;"  Bouv.  Law.  Diet.,  id;  1  Hawk.  P.  C,  Chap. 
65,  Sec.  1;  Whart.  Cr.  L.,  p.  722;  Chitty's  Cr,  L.,  p. 
274;  see  common  law  definition,  Bouv.  Law.  Diet., 
Title  **  Riot,''  where  the  distinction  between  the  two 
will  be  apparent. 

405.  Every  person  who  participates  in  any  riot  Hiot,  mm- 
ifl  punishable  by  imprisonment  in  the  County  Jail  not 
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exceeding  two  years,  or  by  fine  not  exceeding  two 
thousand  dollars,  or  both. 

Note. — The  puniehment  affixed  to  riot  (Stats.  1S55, 
p.  105,  Sec.  3)  was  the  same  as  that  affixed  to  rout, 
though  the  former  offense  included  and  was  an  aggra- 
Tation  of  the  latter.  The  Code  has- increased  the  max- 
imum of  the  term  from  six  months  to  two  years,  and 
the  maximum  of  the  fine  from  five  hundred  dollars  to 
two  thousand  dollars,  and  has  affixed  to  the  crime  of 
rout  the  same  punishment  as  heretofore  prescribed  by 
law.— See  Buss,  on  Crimes,  p.  217;  4  Black.  Com.,  p. 
146;  Boscoe  Cr.  £t..  Index. 

•'Rout''  406.     (§  116.)     Whenever  two  or  more  persons, 

assembled  and  acting  together,  make  any  attempt  or 
advance  toward  the  commission  of  an  act  which  would 
be  a  riot  if  actually  committed,  such  assembly  is  a 
rout. 

Note.— 6tats.  1S55,  p.  105,  Sec.  3.  This  oorrespondi 
with  the  common  law  definition,  but  the  riot  which 
would  ensue,  if  the  intended  enterprise  were  carried 
into  execution,  is  the  riot  defined  in  Sec.  404,  ante,  and 
not  the  common  law  riot.  A  rout  is  an  unexecuted 
intended  riot. — Buss,  on  Crimes,  p.  258;  4  Blackst. 
Com.,  p.  140. 

"Uniawfai       407.     (§  115.)     Whenever  two  or  more  persons 

assembly" 

defined.  assemble  together  to  do  an  unlawful  act,  and  separate 
without  doing  or  advancing  toward  it,  or  do  a  lawful 
act  in  a  violent,  boisterous,  or  tumultuous  manner, 
such  assembly  is  an  unlawful  assembly. 

Note.— stats.  1855,  p.  105,  Sec.  3.  See  definition  of 
Bouv.  Law  Diet.,  Title  "Unlawful  Assembly;"  4  Bl. 
Com.,  p.  140;  Buss,  on  Cr.,  p.  254.  Consult,  upon  the 
first  branch  of  this  section,  4  Bl.  Comm.,  p.  147;  Bex  vs. 
Birt,  5  Carr.  &  P.,  p.  154;  Bex  vs.  Heass,  2  Salk.,  p. 
694.  Upon  the  second,  1  Haa^k.  P.  C,  Chap.  65,  Sec. 
9;  1  Buss.  Cr.,  p.  272;  WhaA.  Cr.  L.,  p.  722^9X  vs. 
Hunt,  1  Buss.  C.  &  H.,  p.  B54;  3  Cox  C^PRis.,  p* 
215;  Beg.  vs.  Vincent,  9  Calr.  &  P.,  p.  91;  Beg.  vs. 
Neale,  9  Carr.  &  P.,  p.  431;  keg.  vs.  Soley,  11  Hod.t 
p.  116;  Gagarty  vs.  Queen,  3  Dox  Cr.  Cas.,  p.  806. 
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408.  (§§  115, 116.)     Every  person  who  participates  Punish- 

nidiit  of 

in  any  rout  or  unlawful  assembly  is  guilty  of  a  misde-  ^^^i*J^ 
meanor.  Maembiy. 

Note.— stats.  1855,  p.  105,  Sec.  3. 

409.  Every  person  remaining  present  at  the  place  Remaining 
of  any  riot,  rout,  or  unlawful  assembly,  after  the  same  Jj^®j^ 
has  been  lawfully  warned  to  disperse,  except  public  warning  to 
officers  and  persons  assisting  them  in  attempting  to      ^"^ 
disperse  the  same,  is  guilty  of  a  misdemeanor. 

410.  If  a  mas^istrate  or  officer,  ha  vine:  notice  of  Magin- 
an  unlawful  or  riotous  assembly,  mentioned  in  this  J^efti^ing 
Chapter,  neglects  to  proceed  to  the  place  of  assembly,  rfoSS.*"* 
or  as  near  thereto  as  he  can  with  safety,  and  to  exer- 
cise the  authority  with  which  he  is  invested  for  sup- 
pressing the  same  and  arresting  the  offenders,  he  is 
guilty  of  a  misdemeanor. 

Note.— Stats.  1861,  p.  216,  Sec.  43.  The  words 
"riotous**  and  "riotously,"  ex  vi  termini^  imply  vio- 
lence.—2  Sess.  Cas.,  p.  13;  2  Str.,  p.  834;  Chit.  Cr. 
Law,  p.  489. 

411.  A  person  who,  after  the  publication  of  the  Cona©- 

*  qaenceof 

proclamation  authorized  by  Section  732,  resists  or  aids  resisUng 
in  resisting  the  execution  of  process  in  any  county  de-  jjjf^^ 
dared  to  be  in  a  state  of  insurrection,  or  who  aids  SeciarSin 

a  stato  of 

or  attempts  the  rescue  or  escape  of  another  from  law-  insurrec- 
fol  custody  or  confinement,  or  who  resists  or  aids  in 
resisting  any  force  ordered  out  by  the  Governor  to 
qaell  or  suppress  an  insurrection,  is  punishable  by 
imprisonment  in  the  State  Prison  not  less  than  two 
years. 

Note.— Stats.  1S51,  p.  212,  Sec.  50. 

412.  (§  44.)     Every  person  who  engages  in,  insti-  Pnie 

FX'^gates,  encourages,  or  promotes  any  ring  or  prize  fight, 
^  or  any  other  premeditated  fight  or  contention  (with- 
out deadly  weapons),  either  as  principal,  aid,  second, 
iimpire,  surgeon,  or  otherwise,  is  punishable  by  im- 
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...  \ 

-  ft 


prisonment  in  the  State  Prison  not  exceeding  Xv^o 
years. 

Persons  413.     (§44.)     Eveij  person  willfiilly  present  as  a 

prBsont  st 

prUe  fights,  spectator  at  any  fight  or  contention  mentioned  in  the 
preceding  section,  is  guilty  of  a  misdemeanor. 

Note.— Stets.  1851,  p.  2lfl. 


Leayinff 
theSUteto 
enp^age  in 
prue  fights. 


^'i 


^^ 


T- 


Bistarbing 
the  peace 
in  night 
time. 


414.  Every  person  who  leaves  this  State  with  in- 
tent to  evade  any  of  the  provisions  of  the  last  two  sec- 
tions, and  to  commit  any  act  out  of  this  State  such  as 
is  prohibited  by  them,  and  who  does  any  act  which 
would  be  punishable  under  these  provisions  if  com- 
mitted within  this  State,  is  punishable  in  the  same 
tnanner  as  he  would  have  been  in  case  such  act  had 
been  committed  within  this  State. 

Note. — This  corresponds  with  Sec.  231,  ante— leav- 
ing  the  State  to  fight  a  duel — each  being  so  framed  that 
proof  of  any  act  in  aid  of  a  duel,  or  of  a  ring  or  prize 
fight,  is  sufiScient  to  convict. 

415.  (§  112.)  Every  person  who  maliciously  and 
willfully  disturbs  the  peace  or  quiet  of  any  neighbor- 
hood, family,  or  person,  by  loud  or  unusual  noise,  or 
by  tumultuous  or  offensive  conduct,  or  by  threatening, 
ti^aducing,  quarrelling,  challenging  to  fight,  or  fighting, 
is  punishable  by  fine  not  exceeding  two  hundred  dol- 
lars, or,  by  imprisonment  in  the  County  Jail  uot  exceed- 
ing two  months. 

Note. — Stats.  1850,  p.  243.  See  construction  of  term 
**  maliciously,"  Sec.  7,  Subd.  4,  ante,  and  "  willfuUy," 
id.,  Subd.  1. 

R0fti8ing  416.  (§113.)  If  two  or  more  pejsons  assemble  for 
upon  lawful  the  purposc  of  disturbing  the  publK  peace,  or  commit- 
ting any  unlawful  act,  and  do  nol  disperse  on  beiDg 
desired  or  commanded  so  to  do  |y  a  public  ofiSicer, 
the  persons  so  offending  are  seven|ly  guilty  of  a  mis- 
demeanor. 

IT0TE.--SUt8. 1850,  p.  243. 
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417.    Every  person  who,  not  in  necessary  self-de-  ExMMting 

fense,  in  the  presence  of  two  or  more  persons,  draws  Ji;f^^P°°J° 

or  exhibits  any  deadly  weapon  in  a  rude,  angry,  and  ^/^H' 

threatening  manner,  or  who,  in  any  manner,  unlaw-  unlawfJoiy. 
fiilly  uses  the  same,  in  any  fight  or  quan-el,  is  guilty 
of  a  misdemeanor. 


NoTK.— Stats.  1855,  p.  268,  Sec.  1.  . 

^18.    Every  pbrson  using  or  pro<juring,  encouraging  J^^^^'^Jj^ 
or  assisting  another  to  use,' any  force  Or  .violence  in  en-  dotainer. 
tcring  upon  or  detaining  any  lauds  or  other  possessions 
of  another,  except  in  the  cases  and  in  the  manner 
allowed  by  law,  is  guilty  of  a  misdemeanor* 

Note.— See  "Forcible  Entry  and  Detainer,"  Code 
Civil  Procedure,  Sees.  115^1175,  and  notes. 

419.    Every  person  who  has  been  removed  from  Returning 

•^    ^  to  take 

any  lands  by  process  of  law,  or  who  has  removed  from  J^YmS*" 
any  lands  pursuant  to  the  lawful  adjudication  or  direo-  ?Suove*d°' 
tion  of  any  Court,  tribunal,  or  officer,  and  who  after-  proco«d- 
wards  unlawfully  returns  to  settle,  reside  upon,  or  take 
possession  of  such  lands,  is  guilty  of  a  misdemeanor. 

NoTK. — This  section  is  founded  upon  and  to  carry 
out  the  Fpirit  of  an  Act  for  the  punishment  of  contempts 
and  trespass  (Stats.  1862,  p.  115),  and  is  similar  to  N. 
T.  Pol.  Code,  Sec.  493.  m  f 

J>U4\r    ^diii»^     Ciddod 
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TITLE   XII. 


OF  CRIMES  AGAINST  THE  REVENUE  AND  PROPERTY 

OF  THIS  STATE. 

Skctiox  424.  Embezzlement  and  falsification  of  accounts  by  public 

officers. 

425.  Officers  neglectinp^  to  pay  over  public  moneys. 

426.  **  Public  moneys,'^  as  used  in  the  preceding:  section, 

defined. 

427.  Failure  to  pay  over  fines  and  forfeitures  received,  a 

misdemeanor. 

428.  Obstructing  officer  in  collecting  revenue. 
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ment and 
falsifica- 
tion of 
accounts 
by  public 
officers. 


Section  429.  Refusing  to  give  Assessor  list  of  property,  or  f^tving 

false  name. 
480.  Making  false  statements,  not  under  oath,  in  reference 
to  taxes. 

431.  Delivering  receipts  for  poll  taxes,  other  than  prescribed 

by  law,  or  collecting  poll  taxes,  etc.,  without  giving 
the  receipt  prescribed  by  law. 

432.  Having  blank  receipts  for  licenses,  etc.,  other  than  those 

prescribed  by  law. 

433.  Repealed, 

434.  Refusing  to  give  name  of  persons  in  employment,  etc 

435.  Carrying  on  business  without  license. 

436.  Unlawfully  acting  as  auctioneer. 

437.  Repealed, 

438.  Repealed, 

439.  Effecting  insurance  on  account  of  foreign  companies 

that  have  not  complied  with  the  laws  of  this  State. 

440.  Officer  charged  with  collection,  etc.,  of  revenue,  refus- 

ing to  permit  inspection  of  his  books. 

441.  Board  of  Examiners,  Controller,  and  Treasurer  Deselect- 

ing certain  duties. 

442.  Having  State  arms,  etc. 

443.  Selling  State  arms,  etc. 

424.     (§§  66,  67.)     Every  officer  of  this  Stated  or  of 
any  county,  city,  town,  or  district  of  this  Stwe,  and 
every  other  person  charged  with  the  receipt,yMtfe  keef>- 
ing,  transfer,  or  disbursement  of  public  ^neys,  who 
either : 

1.  Without  authority  of  law,  appron^ates  the  same 
or  any  portion  thereof  to  ,tis  own  u^  or  to  the  use  of 
another;  or, 

2.  Loans  the  same  or  aifcr  ndrt^n  th^Tjr;  or, 

3.  Fails  to  keep  the  sam^^tis  possesion  until  dis- 
bursed or  paid  out  by  authoiiify  of  law;  or, 

4.  Unlawfully  deposits  >rhe  same  or  any  portion 
thereof  in  any  bank,  or  Jnth  any  banker  or  other  per- 
son; or,  /  I 

5.  Changes  or  ccylvei'ts  any  poililn  thereof  from 
coin  into  currency,^6r  from  currency  i  to  coin  or  other 
currency,  withoirt  authority  of  law;  c  •, 

6.  Knowingly  keeps  any  false  accoi  it,  or  makes  any 
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fBklse  entry  or  erasure  in  any  account  of  or  relating  to^ 
the  same;  or, 

7.  Fraudulently  alters,  fitlsifies,  conceals,  destrojg^or 
obliterates  any  such  account;  or, 

8.  Willfully  refuses  or  omits  to  pay  over,  onyfemand, 
any  public  moneys  in  his  hands,  upon  the  p^sentation 
of  a  draft,  order,  or  warrant  dra^pfbpon /ugt^jDj^^^ys 
by  competent  authority;  or, 

9.  Willfully  omits  to  transfer  th^llame,  ^T^en  such 
transfer  is  required  by  law;  or, 

10.  Willfully  omits  or  refusal  to  pay  over  to  any 
officer  or  person  authorized  bi^aw  to  receive  the  same, 
any  money  received  by  liimMinder  any  duty  imposed 
by  law  so  to  pay  over  theysame; 

— Is  punishable  by  imflrisonment  in  the  State  Prison 
for  not  less  than  ona/nor  more  than  ten  years,  and  is 
disqualified  from  holaing  any  office  in  this  State. 

Ncm. — This  section  was  amended  so  as  to  read  as 
published  in  the  text,  by  Act  of  April  1st,  1872,  cited  in 
note  to  Sec.  391,  ante.  It  is  founded  upon  the  following 
laws:  Sees.  06  and  67  of  the  Crimes  and  Punishment 
Act. — Stats.  1850,  p.  229.  An  Act  to  punish  embezzle- 
ment of  the  public  money. — Stats.  1851,  p.  425.  An 
Act  for  the  protection  of  the  Treasury. — Stats.  1863, 
p.  97.  See  kindred  provisions  in  Political  Code,  Sees. 
920^926;  see,  also,  Sec.  71,  ante.  These  proyisions  are 
peculiarly  and  especially  applicable  to  the  collection, 
safe  keeping,  and  disbursement  of  the  public  revenue. 
See  Sec.  3746,  et  seq..  Political  Code;  also,  id.,  Titles 
"Licenses,**  and  "  County  Officers.** 

425.    Every  officer  charged  with  the  receipt,  safe  offiem 

nofl^l6ctii)( 

keeping,  or  disbursement  of  public  moneys,  who  neg-  to^gayover 
lects  or  fiiils  to  keep  and  pay  over  the  same  in  the  ^^^^y^ 
manner  prescribed  by  law,  is  guilty  of  felony. 

NoTJB. — For  the  manner  in  which  the  various  officers 
are  required  to  keep  and  disburse  public  moneys, 
see  Political  Code  Cal.,  Index,  "Treasurer,  State,*' 
"County,"  "Revenue,**  "Collector,^'  "Licenses,** 
"  Auditor,'*  etc. 
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"Public 

moneys/* 

as  used 

in  the 

preceding 

section, 

defined. 


426.  The  phrase  "public  moneys,"  as  used  in  the 
two  preceding  sections,  includes  all  bonds  and  evidence 
of  indebtedness,  and  all  moneys  belonging  to  the 
State,  or  any  city,  county,  town,  or  district  therein,  and 
all  moneys,  bonds,  and  evidences  of  indebtedness  re- 
ceived or  held  by  State,  county,  district,  city,  or  town 
officers  in  their  official  capacity. 

Failure  to        427.    If  auv  Clerk,  Justice  of  the  Peace,  Sheriff 

pay  over  ./  »  ?  * 

forSita?e8    ^^   Constable,   who  receives  any  fine   or  forfeiture, 
r^ved.  a   j-ef^g^a  or  ucglccts  to  pay  over  the  same  according  to  ^ 
meaner.       j^^  ^^^  within  thirty  days  after  the  receipt  thereof 
he  is  guilty  of  a  misdemeanor. 

NoTX.--Stats.  1851,  p.  212,  Sec.  680.    See  Seca.  1457, 
1570,  post. 


Obstmct- 
ing  officer 
in  collect- 
ing revenue 


Refasing 
to  give 
Assessor 
list  of 
property* 
or  giving 
false  name. 


Making 
false 

statements, 
not  under 
oath,  in 
reference 
to  taxes. 


428.  Every  person  who  willfully  obstructs  or  hin- 
ders any  public  officer  from  collecting  any  revenue, 
taxes,  or  other  sums  of  money  in  which  the  people  of 
this  State  are  interested,  and  which  such  officer  is  by 
law  empowered  to  collect,  is  guilty  of  a  misdemeanor. 

429.  Every  person  who  unlawfully  refuses,  upon 
demand,  to  give  to  any  County  Assessor  a  list  of  his 
property  subject  to  taxation,  or  to  swear  to  such  list, 
or  who  gives  a  false  name  or  fraudulently  refuses  to 
give  his  true  name  to  any  Assessor,  when  demanded 
by  such  Assessor  in  the  discharge  of  his  official  duties, 
is  guilty  of  a  misdemeanor. 

NoTE.-^tats.  1861,  p.  419,  Sees.  17,  18.    See  Sees. 
362^-3631,  Political  Code  Cal. 

430.  Every  person  who,  in  making  any  statement,  n 
not  upon  oath,  oral  or  written,  which  is  required  or 
authorized  by  law  to  be  made,  as  thi  basis  of  impos- 
ing any  tax  or  assessment,  or  of  ai  application  to 
reduce  any  tax  or  assessment,  willfullj  states  anythiog 
which  he  knows  to  be  false,  is  gui|ty  of  a  misde- 
meanor. 
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NoTs.-~8tats.  1861,  p.  419,  Sees.  17,  18,  68;  Stats. 
Geo.  Ill,  Chap.  105,  Sec.  9.  False  statements  made 
under  the  sanction  of  an  oath,  in  any  of  the  cases 
referred  to  in  the  section  above,  fall  within  the  defini- 
tion of  peijury,  as  given  in  this  Code,  and  are  there- 
fore excluded  from  the  operation  of  this  section. — See 
N.  Y.  P.  C,  Sec.  520;  see,  also,  Sees.  3629-8631,  3674, 
3675,  and  notes,  Political  Code  Cal. 

431.  Every  person  who  uses  or  gives  any  receipt,  Delivering 
except  that  prescribed  by  law,  as  evidence  of  the  pay-  JJ^l^hS 
ment  of  any  poll  tax,  road  tax,  or  license  of  any  kind,  Ey®iaw!*OT 
or  who  receives  payment  of  such  tax  or  license  with-  JSii^uxJ, 
out  delivering  the  receipt  prescribed  by  law,  or  who  witiout 
inserts  the  name  of  more  than  one  person  therein,  is  "^^J^^j^^^ 
guilty  of  a  misdemeanor.  ^^  ^*''' 

Note.— StaU.  1861,  p.  419,  Sec.  05.  This  and  the 
nine  following  sections  are  extended  to  cover  the  sev- 
eral provisions  of  the  revenue  law  relating  to  tax 
receipts,  licenses,  etc. — See  Political  Code  Cal.,  Sees. 
3356-3385,  "  Licenses,"  and  3607-3892,  **  Revenue.'* 

432.  Every  person  who  has  in  his  possession,  with  §»▼»»« 
intent  to  circulate  or  sell,  any  blank  licenses  or  poll  [i^nfes''"' 
tax  receipts  other  than  those  furnished  by  the  Con-  SSi^thlMie 
troller  of  State  or  County  Auditor,  is  guilty  of  felony.  Ey^U.  * 

Note.— Stats.  1861,  p.  419;  1855,  p.  172,  Sec.  5.  See 
Sees.  3356-7,  3839-3845,  Political  Code  Cal. 

433.  [Was  repealed  by  an  Act  entitled  "  An  Act  Repealed, 
to  amend  and  in  relation  to  The  Political,  Civil,  and 
Penal  Codes,  and  The  Code  op  Civil  Procedure," 
approved  April  first,  eighteen  hundred  and  seventy- 
two,  now  on  file  in  the  office  of  the  Secretary  of 
State.] 

Note. — This  section  was  repealed  in  consequence  of 
amendments  to  the  Federal  Constitution  superseding 
or  overriding  the  foreign  miners'  tax  of  this  State. 

434.  Every  person  who,  when  requested  by  the  Refasingto 

-.  ^ve  Dftino 

Collector  of  taxes  or  licenses,  refuses  to  ffive  to  such  ?f  persons 

'  o  m  employ- 

Collector  the  name  and  residence  of  each  man  in  his  "*•"*•  ®^ 
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Canring 
OD  businees 
without 
license. 


employment,  or  to  give  such  Collector  access  to  the 
building  or  place  where  such  men  are  employed,  is 
guilty  of  a  misdemeanor. 

Note.-— Stats.  1864,  p.  45,  Sec.  1.  This  section  was 
more  particularly  applicable  to  the  collection  of  foreign 
miners*  license;  but  it  is  competent  for  the  Collector  to 
enforce  this  information  from  any  one  when  collecting 
taxes.— See,  also.  Sees.  3848-3850,  Political  Ck>de  Cal. 

435.  Every  person  who  commences  or  carries  on 
any  business,  trade,  profession,  or  calling,  for  the  trans- 
action or  carrying  on  of  which  a  license  is  required  by 
any  law  of  this  State,  without  taking  out  or  procuring 
the  license  prescribed  by  such  law,  is  guilty  of  a  mis- 
demeanor. 

NoTK.— Stats.  1861,  p.  419,  Sec.  77;  1883,  p.  732, 
Sec.  1.  See  "  Licenses,*'  Sees.  3356-3386,  Political 
Code  Cal.  The  Act  of  1872,  p.  684,  relating  to  licenses, 
is  void  under  Sec.  830,  Political  Code. 

Unlawfully       436.     Evcry  person  who  acts  as  an  auctioneer  in 

acting  as  •>    *■ 

aucUoneer.  violation  of  the  laws  of  this  State  relating  to  auctions 
and  auctioneers,  is  guilty  of  a  misdemeanor. 

Note.— See  '^Auctioneers,"  Sees.  3284*3202,  Political 
Code  Cal.;  id.,  Sec.  3376 — classes. 

Repealed.  437.  [Repealed  by  Act  of  April  first,  eighteen 
hundred  and  seventy-two,  cited  in  note  in  lieu  of  Sec- 
tion 433,  ante.] 


Repealed. 


438.  [Repealed  by  Act  of  April  first,  eighteen 
hundred  and  seventy-two,  cited  in  note  in  lieu  of  Sec- 
tion 433,  ante.] 

Note. — The  two  preceding  repealed  sections  became 
inoperative  and  unnecessary  by  the  stamp  tax  being 
declared  unconstitutional  in  Brumagim  vs.  Tillinghast, 
18  Cal.,  p.  265. 


Effecting 
insuranco 
on  account 
of  foreign 
compaDiw 
that  have 
not  com- 
plied with 
the  laws  of 
this  State. 


439.     Every  pei'son  who  in  this  S 
agrees  to  procure,  any  insurance  for  a 
State,  from  any  insurance  company 
under  the  laws  of  this  State,  unless 
its  agent  has  filed  the  bond  requirec 


ate  procures,  or 
resident  of  this 
ot  incorporated 
ich  company  or 
by  the  laws  of 


Penal  Co0E.  171 

this  State  relating  to  insurance,  is  guilty  of  a  misde- 
meanor. 

Note.-— See  Stats.  1862,  p.  243,  and  Acts  amenda- 
tory thereof.  See  bonds  from  foreign  corporations. — 
Sec.  623,  Political  Code  Cal. 

440.  Every  officer  charged  with  the   collection,  officer 

•  /.    1  charged 

receipt,  or  disbursement  of  any  portion  of  the  revenue  with 

of  this  State,  who,  upon  demand,  fails  or  refuses  to  JJ^jnJ^ 

permit  the  Controller  or  Attorney  General  to  inspect  Jo^plrmit 

his  books,  papere,  receipts,  and  records  pertaining  to  of'Eis  °" 
his  office,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1852,  p.  57,  Sec.  2. 

441.  Every  member  of  the  Board  of  Examiners  Board  of 
and  every  Controller  or  State  Treasurer  who  violates  Controller/ 
any  of  the  provisions  of  the  laws  of  this  State  relating  n^|i^°ting 
to  the  Board  of  Examiners,  or  prescribing  its  powers  duUelu 
and  duties,  is  guilty  of  a  felony. 

Note. — See  "  Board  of  Examiners. " — Political  Code 
Cal.,  Sees.  654-685,  and  notes,  and  the  Act  of  1872,  p. 

121,  there  cited  in  full. 

442.  Every  person  who  unlawfully  retains  in  his  Having 

State  arms, 

possession  any  arms,  equipments,  clothing,  or  military  etc. 
stores  belonging  to  the  State,  or  the  property  of  any 
company  of  the  State  militia,  is  guilty  of  a  misde- 
meanor. 

Note. — Stats.  1866,  p.  735,  Sec.  50.    Arms,  how  pro- 
cured, etc—See  Sees.  1963-1968;  and  Act  of  1872,  p. 

122,  there  cited, 

443.  Every  member  of  the  State  militia  who  un-  seiung 

Stato  arms, 

lawfully  disposes  of  any  arms,  equipments,  clothing,  etc 
or  military  stores,*  the  property  of  this  State,  or  of 
any  company  of  the  State  militia,  is  guilty  of  a  mis- 
demeanor. 

19  GTE. — See  note  to  preceding  section. 
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-      TITLE  XIII. 

OF  CRIMES  AGAINST  PROPERTY. 

Chapter    I.  Arson, 

11.  Burglary  and  housebreaking. 
in.  Having  possession  of  burglarious  insiru- 

ments  and  deadly  weapons. 
IV.  Forgery  and  counterfeiting. 
V.  Larceny. 
YI.  Embezzlement. 
VIL  Extortion. 

Vin.  False  personation  and  cheats. 
IX.  Fraudulently  fitting  out  and  destroying 

vessels. 
X.  Fraudulently     keeping    possession     of 
wrecked  property. 
XI.  Fraudulent  destruction  of  property  in- 
sured. 
XIL  False  weights  and  measures. 
XTTI.  Fraudulent  insolvencies  by  corporations^ 
and  other  frauds  in  their  management. 
XrV.  Fraudulent  issue  of  documeiits  of  title  to 

merchandise. 
XV,  Malicious  injuries  to  railroad  bridges^ 
highways^  bridgeSj  and  telegraphs. 


CHAPTER  I. 

ARSON. 


Section  447.  Arson  defined. 

448.  "Building"  defined. 

449.  ''Inhabited  building'' defined. 

450.  "Night  time"  defined. 
461.  "Burning"  defined. 

452.  Ownership  of  the  building. 

453.  Degrees  of  arson. 
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SscTiOK  454.  Argon  of  the  first  degree.    Arson  of  the  second  degree. 
455.  Punishment  of  arson. 


447.     Arson  is  the  willful  and  malicious  burning  of  Anon 

,  dofineo. 

a  Dxulding,  with  intent  to  destroy  it. 

NoTS.— This  is  also  the  definition  of  the  N.  T.  Penal 
I  Code.— See  Sec.  521;  4  Blackst.  Ck>m.,  p.  220.     The 

i  statutes  of  this  State  had  enlarged  the  use  of  the  term 

I  to  include  many  acts  of  huming  not  involving  special 

danger  to  the  person.    Thus,  burning  stacks  of  grain, 
[  standing  crops,  bridges,  etc.,  was  arson  in  the  second 

degree. — Stats.  1856,  p.  131,  Sees.  4,  5.  The  Code  con- 
fines the  term  **  arson  "  to  the  offense  of  setting  on  fire 
buildings  (including  ships  and  vessels).  Other  criminal 
acts  of  burning  are  not  properly  classified  under  the 
title  of  **  Arson,"  but  under  the  title  of  "  Malicious  mis- 
chief," post.  See,  also,  "  Setting  woods  on  fire,"  Sec. 
I  384,  ante.     The  definition  of  the  text  is  substantially 

'  that  of  the  common  law  authorities.    They,  nearly  all,  I 

^  restrict  the  offense  to  the  burning  of  a  dwelling  house,  I 

or  some  edifice  adapted  for  or  connected  with  human  I 
occupation;  making  the  gravity  of  the  offense  to  con-  I 
sist  in  the  peril  to  the  person  which  such  burning  \ 
involves.— 4  Blackst.  Com.,  p.  220;  2  East  P.  C,  p.  * 

I  1016;  Barb.  Cr.  L.,  p.  53;  Whart.  Am.  Cr.  Ii^,  p.  534; 

Coke  Ch.,  pp.  15,  66;  State  vs.  Boe,  12  Yerm.,  p.  93; 
People  vs.  Cotteral,  18  Johns.,  p.  115;  see,  also,  laws 
of  Ga.,  p.  712;  4  U.  S.  Stats,  at  L.,  p.  115;  Rep.  Cr. 
Code,  Mass.  The  legislative  intent  in  the  many  Acts 
on  this  subject  was  good,  but  the  Acts  were  very  apt 
from  their  prolixity  to  be  ineffectual.  The  Act  of  1872, 
p.  895,  is  void  under  Sec.  330  of  the  Pol.  Code,  but  there 
is  ample  provision  in  this  Code  for  all  such  offenses,  as 
will  be  seen. 

448.    Any  house,  edifice,  structure,  vessel,  or  other  "BuiWinr' 

definod. 

erection,  capable  of  aflfbrding  shelter  for  human  beings, 
or  appurtenant  to  or  connected  with  an  erection  so 
adapted,  is  a  "building,"  within  the  meaning  of  this 
Chapter. 

NoTB.— stats.  1856,  p.  131,  Sec.  6;  People  vs.  Stick- 
man,  34  Cal.,  p*  244,  defines  a  house  to  be  any  structure 
having  walls  on  all  sides,  and  a  roof.  What  is  sufiS- 
cient  indictment  for  "arson." — See  People  vs.  1  hipps, 
39  Cal.,  p.  331. 
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"Inhabited      449.    Any  building  which  has  usually  been  occu- 
defined.       pied  by  any  person  lodging  therein  at  night  is  an 

"inhabited   building,*'  within  the   meaning  of    this 

Chapter. 

NoTK.— Stets.  1856,  p.  181,  Sec.  6. 


"  Niffht 
time" 


460.    The  phrase  "night  time,"  as  used  in  this 
defined.       Chapter,  means  the  period  between  sunset  and  sun- 
rise. 


"Burning"       451.     To  constitute  a  burning,  within  the  meaning 

defined. 

of  this  Chapter,  it  is  not  necessary  that  the  building 
set  on  fire  should  have  been  destroyed.  It  is  sufficient 
that  fire  is  applied  so  as  to  take  effect  upon  any  part 
of  the  substance  of  the  building. 

NoTK.— State  vs.  Sandy,  5  Ired.,  p.  570;  People  vs. 
Butler,  16  Johns.,  p.  203;  Commonwealth  vs.  Van 
Shaack,  16  Mass.,  p.  105;  Reg.  vs.  Parker,  9  Carr.  & 
P.,  p.  45;  Reg.  vs.  Russel,  1  Carr.  &  M.,  p.  541;  see, 
also,  Hester  vs.  State,  17  Geo.,  p.  130;  State  vs.  De 
Bruhl,  10  Rich.  Law,  p.  23.  See,  also,  Cal.  cases, 
*  cited  under  previous  sections;  also  People  vs.  Hu/j^hea, 

29  Cal.,  p.  329,  where  the  burning  was  a  frajad  on  the 
insurer;  and  People  vs.  Scott,  32  Cal.,  p.  200,  where 
ownership  of  the  land  may  not  be  questioned,  if  right 
to  possess  or  occupy  the  house  is  shown  to  be  in  the 
person  residing  in  it,  and  who,  in  the  indictment,  is 
charged  as  owning  and  residing  in  it,  so  that  it  now 
seems  to  be  pretty  well  settled  that  an  omission  to 
designate,  or  error  in  designating  in  an  indictment  for 
arson,  the  owner  or  occupant  of  a  building,  shall  not 
prejudice  the  proceedings  thereupon,  if  it  appears  that 
upon  the  whole  description  given  of  the  building,  it  is 
sufficiently  identified  to  enable  the  prisoner  to  prepare  his 
defense.  On  this  subject  see  Sec.  452  and  note,  post,  and 
compare  Martha  vs.  State,  26  Ala.,  p.  72;  State  vs.  Fish, 
8  Dutch.,  p.  323.  It  would  appear  but  reasonable,  as  well 
as  just,  that  malice  sufficient  to  constitute  arson  should 
De  inferred  from  proof  that  the  Irisoner  committed  an 
act  of  burning  a  building,  and  tllit  some  other  person 
was  rightfully  in  possession  of,  cr  actually  occupying, 
any  part  thereof.  It  ought  not  tJbe  necessary  that  the 
accused  should  have  had  actual  knowledge  of  such  pos- 
session or  occupancy,  or  should  hive  intended  to  injure 
another  person. — See  Rex  vs.  FaAington,  Russ.  &  Ry. 
C.  C,  p.  207;  People  vs.  Van  Blarcum,  2  Johns.,  p. 
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105;  People  vb.  Orcutt,  1  Park.  Cr.,  p.  252;  People  vs 
Henderson,  id.,  p.  563;  Jesse  vs.  State,  28  Miss.,  p.  100. 
In  Reg.  vs.  Regan,  4  Cox  Cr.  Cas.,  p.  885,  it  appeared 
that  the  prisoner's  intent  in  setting  fire  to  the  building 
was  to  obtain  a  reward  offered  for  giving  the  earliest 
intimation  of  a  fire,  at  the  engine  station.  Held,  he 
was  guilty  of  arson.  But  the  burning  of  a  building, 
under  circumstances  which  shows  beyond  a  reasonable 
doubt  that  there  was  no  intent  to  destroy  it,  is  not 
arson. — People  vs.  Cotteral,  18  Johns.,  p.  115;  State 
vs.  Mitchell,  5  Ired.,  p.  350.  But  where  any  appur- 
tenance to  any  building  is  so  situated  with  reference  to 
such  building,  or  where  any  building  is  so  situated 
with  reference  to  another  building  that  the  burning  of 
the  one  will  manifestly  endanger  the  other,  a  burning 
of  the  one  is  deemed  a  burning  of  the  other  within  the 
foregoing  definition  of  arson,  and  as  against  any  person 
actually  participating  in  the  original  setting  fire,  as  of 
the  moment  when  the  fire  A*om  the  one  shall  communi- 
cate to  and  bum  the  ot^^er. — Robert's  Case,  2  !East  P. 
C,  p.  1030;  Isaac's  Case,  id.,  p.  1031;  Reg.  vs. 
Fletcher,  2  Carr.  &  K.,  p.  215;  Reg.  vs.  Price,  1  id., 
p.  73;  Rex  vs.  Petley,  Leach  C.  C,  p.  277. 

452.    To  constitute  arson  it  is  not  necessary  that  a  Ownership 

"  of  the 

person  other  than  the  accused  should  have  had  owner-  buUdiag. 
ship  in  the  building  set  on  lire.     It  is  sufficient  that  at 
the  time  of  the  burning  another  person  was  rightfully 
in  possession  of,  or  was  actually  occupying  such  build- 
ing, or  any  part  thereof. 

Note. — People  vs.  Van  Blarcum,  2  Johns.,  p.  105; 
Shepherd  vs.  People,  19  N.  Y.  (5  Smith),  p.  587;  State 
vs.  Taylor,  45  Me.,  p.  822.  At  common  law  arson  was 
the  maliciously  burning  the  house  of  another, — East 
P.  C,  p.  1015.  And  one  could  not  be  convicted  of 
arson  in  burning  his  own  house. — Rex  vs-  Pealey, 
Leach  C.  C.  p.  277;  Rex  vs.  Breeme,  id.,  p.  261;  Rex 
vs.  Spalding,  Leach  C.  C,  p.  248.  The  offense  of  burn- 
ing insured  property,  with  intent  to  defraud  the  insurers, 
is  provided  for  in  Chapter  XI  of  this  Title.  See  note 
to  preceding  section. 

463.    Arson  is  divided  into  two  decrees.  Degrees  of 

o  arson. 

I^OTS.— Stats.  1856,  p.  132,  Sees.  4,  5. 

454.    Maliciously   burning   in  the  night-time  an  Ar«)nof 
inhabited  building  in  which  there  is  at  the  time  some  degree. 
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human  being,  is  arson  in  the  first  degree.    All  other 
kinds  of  arson  are  of  the  second  degree. 

NoTX.— StatB.  1856,  p.  132,  Sees.  4,  5;  similfir  to  N. 
Y.,  Sec.  532.  Taken  in  connection  -with  the  definition 
of  "building,"  and  "inhabited,"  given  in  Sees.  448 
and  449,  ante,  this  section  would  embrace  as  arson  in 
the  first  degree  the  burning  of  a  ship  or  vessel  while 
lying  within  this  State,  if  committed  in  the  ni^ht-time, 
for  it  is  an  offense  of  as  grave  a  character  as  burning 
an  inhabited  dwelling. 

455.    Arson  is  punishable  by  imprisonment  in  the 
State  Prison,  as  follows: 

1.  Arson  in  the  first  degree,  for  not  less  than  two 
years. 

2.  Arson  in  the  second  degree,  for  not  less  than  one 
nor  more  than  ten  years. 

KoTS. — This  Chapter  is  founded  upon  Sees.  4,  5,  and 
6  of  Act  concerning  crimes  and  punishments  of  1856. — 
Stats.  1856,  p.  132.  The  text  omits  the  clause  in  Sec.  4 
which  provides  that  "  should  the  lives  of  any  persons 
be  lost  in  consequence  of  such  burning  the  offender 
shall  be  deemed  guilty  of  murder,  and  shall  be  indicted 
and  punished  accordingly."  This  provision  is  surplus- 
age, for  the  killing  in  that  case  is  in  the  perpetration  of 
arson,  and  falls  within  the  definition  of  murder  in  the 
first  degree. — See  Sec.  189,  ante. 


CHAPTER  II. 

BURaLART  AND  HOUSBBREAKIKa. 

Section  459.  "  Burglary  "  defined. 

460.  Punishment  of  burglary. 

461.  '*  Housebreaking ''  defined. 

462.  Punishment  of  housebreaking. 
468.  "  Night-time '»  defined. 

•Burglary*'  469.  (§  58.)  Every  person  who,  li  the  night-time, 
forcibly  breaks  and  enters,  or  witAut  force  enters 
through  any  open  door,  window,  or  otle'r  aperture,  any 
house,  room,  apartment,  or  tenement,|or  any  tent,  ves- 
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Bel,  water  craft,  or  railroad  car,  with  intent  to  commit    w  ^   c^  .v.*         -T 
grand  or  petit  larceoy,  or  any  felony,  is  guilty  of  burg-   ...  - 

Note.— stats.  1858,  p.  206.    It  was  held  to  be  neces-  j  ^    ' 

sary  to  charge  the  value  of  the  goods  intended  to  be         "-^    ,    ^X'? 
stolen,  in  People  vs.  Murray,  8  Cal.,  p.  520.    Between      ^  ^  \  >•     / 

six  and  seven  o'clock  in  the  evening,  on  the  31st      ->  *  f      **''      "  Hf  7>  4 
Auguptj'is  not  in  the  night-time. — People  vs.  Griffin,     >^  ^'Vs^'tt 

19  Cal.,  p.  578.    The  People  vs.  Shaber,  32  Cal.,  p.  36,         ^         .  \ 

se^^ms  to  be  repugnant  to  the  case  of  8  Cal.,  first  supra* 
This  case  was  decided  by  fcihafler,  J.,  Sanderson,  J., 
dissenting,  on  the  ground  that  it  is  not  sufficient  to 
charge  the  offense  generally  with  the  intent  to  commit 
a  larceny.  The  Case  of  People  vs.  Stickman,  34  Cal., 
p.  244,  fully  discusses  "dwelling"  and  "house,*'  and 
affirms  a  judgment  of  guilty  in  breaking  into  a  chicken 
house  and  stealing  chickens,  holding  the  statute  to 
include  as  a  house  *'  any  structure  which  has  walls  on 
all  sides  and  is  covered  by  a  roof."  To  charge  the 
offense  in  the  night-time  is  sufficient,  without  giving 
the  hour,  and  if  the  hour  is  alleged,  it  is  unnecessary 
to  prove  it. — People  vs.  Burgess,  35  Cal.,  p.  117; '2 
East's  Pleas  of  the  Crown,  p.  513;  Wharton's  A.  C. 
L.,  Sees.  270,  271,  612.  Ownership  is  correctly  laid  in 
one  who  exercises  control  of  the  whole  house. — People 
vs.  St.  Clair,  38  Cal.,  p.  137.  Larceny  may  not  be 
included  as  part  of  the  offonse  of  burglary;  it  is  the 
subject  of  a  separate  indictment  under  our  system. — 
People  vs.  Garnett,  29  Cal.,  p.  626. 

460.     Burglary  is  punishable  by  imprisonment  in  Pnnish- 
the  State  Prison  for  not  less  than  one  nor  more  than  bargury. 
fifteen  years. 

KoTE.— By  the  Act  of  1858  (Stats.  1858,  p.  206), 
the  crime  of  burglary  was  punishable  by  im- 
prisonment in  tho  State  Prison  for  a  term  not  less 
than  one  nor  more  than  ten  years,  whilst  grand 
larceny,  a  less  heinous  crime,  might  be  punished 
with  imprisonment  in  the  State  Prison  for  four- 
teen years.— Stats.  1856,  p.  219,  Sec.  7.  The  Code 
reduces  the  maximum  punishment  for  larceny  from 
fourteen  years  to  ten  years,  and  increases  that  of  burg- 
lary from  ten  years. to  fifteen  years.  The  Code  makes 
no  attempt  to  define  the  words  "breaking"  or  "enter- 
ing," but  leaves  the  meanings  of  those  words  as  no^ 
quite  well  settled  by  adjudication.  For  cases  on  th^ 
Bulgect,  see  California  cases  cited  in  note  to  Sec.  459, 
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ante,  and  also,  Sex  vs.  Corn  wall,  2  Stra.,  p.  880;  Bex 
vs.  Gray,  1  id.,  p.  481;  Bex  vs.  Gibbons,  Fost.,  p.  107; 
Bex  vs.  Hughes,  Leach  C.  C,  p.  452;  Beg.  vs.  Davis, 

6  Cox  Cr.  Cas.,  p.  867;  Beg.  vs.  O'Brien,  4  id.,  p.  398; 
Beg.  vs.  Heal,  8  id.,  p.  70;  Beg.  vs.  Wanmouth,  8  Cox 
Cr.  Cas.,  p.  483;  Beg.  vs.  Wheeldon,  8  Carr.  &  P.,  p. 
747;  Bex  vs.  Paine,  7  id.,  p.  135;  Bex  V9.  Jordan,  7 
id.,  p.  432;  Beg.  vs.  Bird,  9  id.,  p.  44;  Bex  vs.  Hughes, 
1  Leach  C.  C,  p.  406;  2  East  P.  C,  p.  491;  Rex  vs. 
Lewis,  2  Carr.  &  P.,  p.  628;  Bex  vs.  Brown,  2  East  P. 
C,  p.  487;  2  Leach  C.  C,  p.  1016;  Bex  vs.  Johnson,  2 
East  P.  C,  p.  488;  Bex  vs.  Bailey,  Buss.  &  B.  C.  C, 
p.  841;  2  Buss.  C.  &  M.,  p.  12;  1  B.  &  M.  C.  C,  p.  23; 
Bex  vs.  Perkes,  1  Carr.  &  P.,  p.  300;  Bex  vs.  Law- 
rence, 4  Carr.  &  P.,  p.  281;  Bex  vs.  Bussell,  1  M.  C. 
C.  B.,  p.  377;  State  vs.  McCall,  4  Ala.,  p.  643;  SUte 
vs.  Wilson,  Coxe,  p.  439;  Commonwealth  vs.  Steward, 

7  Dane's  Ab.,  p.  136;  Com.  vs.  Stephenson,  8  Pick.,  p. 
354;  People  vs.  Boujet,  2  Park.  Cr.  Bep.,  p.  11;  Com- 
monwealth vs.  Trimmer,  1  Masi.,  p.  476;  Finch'a  Case, 
14  Gratt.,  p.  643;  Guche's  Case,  6  City  Hall  Bee.,  p.  1; 
Bobertson's  Case,  4  id.,  p.  68;  Smith's  Case,  id.,  p.  62; 
People  vs.  Tralick,  Hill  &  D.,  p.  63;  People  vs.  Bush, 
3  Park.  Cr.,  p.  552. 

461.  (§  127.)  Every  person  who,  in  the  day-time, 
enters  any  dwelling  house,  shop,  warehouse,  store,  mill, 
barn,  stable,  outhouse,  other  building,  vessel,  or  rail- 
road car,  with  intent  to  steal  or  to  commit  any  felony 
whatever  therein,  is  guilty  of  housebreaking. 

NOTS.— Stats.  1864,  p.  104,  Sec.  1;  28  Cal.,  p.  214. 
** Day-time"  is  from  sunrise  to  sunset.  See  Sec.  463, 
post,  for  **  night-time."  It  is  error  to  charge  a  juiy  that 
if  defendant  **  was  with  one  who  did  steal  as  charged  in 
the  indictment,  and  saw  him  steal  without  interference 
♦  ♦  ♦  to  prevent  it,  upon  the  defendant  will  devolve 
the  labor  of  proving  himself  innocent." — People  vs. 
Ah  Ping,  27  Cal.,  p.  400.  As  to  identity  and  matters 
of  description  in  two*  Courts  being  obnoxious  to  the 
requirement  that  but  one  offeoie  be  charged,  see  Peo- 
ple vs.  Thompson,  28  Cal.,  p.  SlS. 

462.  Housebreaking  is  punishable  by  imprison- 
ment in  the  State  Prison  for  not  less  than  one  nor  more 
than  five  years. 

Novx.-43tat8. 1864,  p.  104,  S«i.  I. 


462.    A  distinct  offense  from  that  defined 
People  V.  Taggart,  43  Cal.  83. 
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463.     The   phrase  "night-time,**  as  used  in  this  ^Night 
Chapter,  means  the  period  between  sunset  and  sunrise,  defined. 

Note. — Between  six  and  seven  o'clock  in  the  even- 
ing of  August  31st  is  not  night-time.— People  vs.  Griffin, 
19  Cal.,  p.  578. 
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466.     Every  person  having  upon  him,  or  in  his  pot 
session,  a  pick-lock,  crow,  key,  bit,  or  other  instrumei 
or  tool,  with  intent  feloniously  to  break  or  enter  in! 
any  building,  or  who  shall  knowingly  make  or  alter,  c 
shall  attempt  to  make  or  alter,  any  key  or  other  instrc 
ment  above  named,  so  that  the  same  will  fit  or  open  th 
lock  of  a  building,  without  being  requested  so  to  do  b; 
some  person  having  the  right  to  open  the  same,  or  wh( 
shall  make,  alter,  or  repair  any  instrument  or  thing, 
knowing,  or  having  reason  to  believe,  that  it  is  intendec 
to  be  used  in  committing  a  misdemeanor  or  felony,  h 
guilty  of  misdemeanor.     Any  of  the  structures  men- 
tioned in  section  four  hundred  and  fifty-nine  of  this 
Code,  shall  be  deemed  to  be  a  building  within  the 
meaning  of  this  section.     [Approved  March  3,  1874.] 


CHAPTER   IV. 

FORGERY  AND  COUNTERFEITING. 

Sicnoir  470.  Forgery  of   wills,   conveyances,   notes,   bonds,   etc. 

Uttering   forged   notes,   bonds,   etc.      Forgery   of 
records  and  official  returns. 

471.  Making  false  entries  in  i-ecords  or  returns. 

472.  Forgery  of  public  and  corporate  seals. 

473.  Punishment  of  forgery. 

474.  Forging  telegraphic  messages. 

475.  Passing  or  receiving  forged  notes. 

476.  Making,  passing,  or  uttering  fictitious  bills,  etc. 

477.  Counterfeiting  coin,  bullion,  etc. 

478.  Punishment  of  counterfeiting. 
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Section  479.  Po?Fe?ping  or  receivinfj  counterft^it  coin,  l)uI1ion,  etc. 
480.  Makini^  or  posees^siiii^  counterfeit  dies  or  plates. 


Forgwyef       470.     (§  73.)     Every  person   who,  with   intent  to 

wills,  con-  ^  '  "^     *  '  ■ 

▼eymneof,  defi*and  another,  falsely  makes,  altei-s,  forges,  or  coun- 
bond8,«to.  terfeits  any  charter,  lettere,  patent,  deed,  lease,  in- 
denture, writing  obligatory,  will,  testament,  codicil, 
annuity,  bond,  covenant,  bank  bill  or  note,  post  note, 
check,  draft,  bill  of  exchange,  contract,  promissory 
note,  due  bill  for  the  payment  of  money  or  property, 
receipt  for  money  or  property,  passage  ticket,  power 
ft  ^  ^      of  attorney,  or  any  certificate  of  any  share,  right,  or 

/  ,^     I  ^         \    interest  in  the  stock  of  any  corporation  or  association, 


"^  or  any  Controller's  warrant  for  the  payment  of  money 
at  the  Treasury,  county  order  or  warrant,  or  request 
for  the  payment  of  money,  or  the  delivery  of  goods  or 
chattels  of  any  kind,  or  for  the  delivery  of  any  instru- 
ment of  writing,  or  acquittance,  release,  or  receipt  for 
money  or  goods,  or  anj'  acquittance,  release,  or  dis- 
cliarge  for  any  debt,  account,  suit,  action,  demand,  or 
other  thing,  real  or  pereonal,  or  any  transfer  or  assur- 
ance of  mone}',  certificates  of  shares  of  stock,  goods, 
chattels,  or  other  property  whatever,  or  any  letter  of 
attorney,  or  other  power  to  receive  money,  or  to  re- 
ceive or  transfer  certificates  of  shares  of  stock  or 
annuities,  or  to  let,  lease,  dispose  of,  alien,  or  convey 
any  goods,  chattels,  lands,  or  tenements,  or  other 
estate,  real  or  personal,  or  Siuy  acceptance  or  indoi-se- 
ment  of  any  bill  of  exchange,  promissory  note,  draft, 
order,  or  assignment  of  any  bond,  writing  obligatory, 
or  promissory  note  for  money  or  other  property,  or 
counterfeits  or  forges  the  seal  or  handwriting  of 
iTtterins  another;  or  utters,  publishes,  passes,  or  attempts  to 
jo^  jsass,  as  true  and  genuine,  any  of  Mie  above  named 
false,  altered,  forged,  or  countcrfAted  mattei*?,  as 
above  specified  and  described,  knowing  the  same  to 
be  fiilic,  altered,  forged,  or  counterfJited,  with  intent 
to  prejudice,  damage,  or  defiiiud  anj  person;  or  who. 
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with  intent  to  defraud,  altera,  corrupts,  or  falaifies  any  Forgery  of 

rooordu 

record  of  any  will,  codicil,  conveyance,  or  other  instru-  and  official 
meat,  the  record  of  which  is  by  law  evidence,  or  any 
record  of  any  judgment  of  a  Court,  or  the  return  of 
any  officer  to  any  process  of  any  Court,  is  guilty  of 
forgery. 

Note.— 13  Cal.,  p.  336;  28  Cal.,  p.  507;  28  Cal.,  p, 
205;  27  ChI.,  p.  394;  35  Cal.,  p.  503.    The  deflnition 
has  been  extended  to  cover  cases  not  included  withia 
the  daiinition  given  hy  our  statutes  (Stats.  1850,  p.  229), 
but  which  are  of  equal  enormity.    Purging,  attempt- 
ing to  pass,  and  passing  as  genuine  a  check,  if  charged 
in  the  various  counts  of  an  indictment,  so  as  to  show 
in  each  that  the  same  check  is  referred  to,  constitutes 
but  one  crime. — People  vs.  Shotwell,  27  Cal./ p.  400. 
Though  one  of  the  various  acts  mentioned  in  the  law 
constitutes  the  crime,  they  all  do  no  more  than  to 
charge  one  crime  or  offense. — People  vs.  Frank,  28 
Cal.,  p.  513.    Forms  of  pleading  under  the  Criminal 
Practice  Act  of  this  State  clearly  set  oat  in  People  vs. 
Ah  Woo,  28  Cal.,  p.  208.    If  the  forged  or  counterfeit 
order  is  in  the  Chinese  language,  to  set  it  out  in  Eng- 
lish in  the  indictment  is  good. — Id.,  referring  to  Sec. 
235,  Crim.  Prac.  Act;  People  vs.  Ah  Sing,  17  Cal.,  p. 
598;   People  vs.  Vance,  21   Cal.,  p.  403;  People  vs. 
King,  27  Cal.,  p.  507;  People  vs.  Littlefield,  5  Cal.,  p. 
355;  People  vs.  Lloyd,  9  Cal.,  p.  55;  People  vs.  Ybana, 
17  Cal.,  p.  166;  2  Whart.  Crim.  Law,  Sec.  1466.    If 
the  indictment  merely  set*?  out  an  instrument  which  is 
a  nullity  upon  its  face,  without  any  averment  showing 
it  can  be  made  to  act  injuriously  or  fraudulently,  by 
reason  of  matter  aliu7ide  no  case  is  made. — People  vs. 
Tomlinson,  35  Cal.,  p.  507,  where  are  cited  in  support 
of  this  rule.  Rex  vs.  Knight,  1  Salk.,  p.  375;   1  Lord 
Kaym.,  p.  527;  Regina  vs.  Marcus,  2  Carr.  &  Kir.,  p. 
356;   People  vs.  Shall,  9  Cowen,  p.  778;  People  vs. 
Harrison,  8  Barb.,  p.  560;  State  vs.  Briggs,  34  Vt.,  p. 
601;  Commonwealth  vs.  Ray,  3  Gray,  p.  441;  Barnum 
vs.  The  State,  15  Ohio,  p.  717;  Clarke  vs.  The  State, 
Ohio  St.,  p.  6'K).    In  this  case  the  cases  of  Ah  Woo 
and  Frank,  supra,  sustained;  and  it  is  further  held 
that  when  acts  separately  or  all  together  constitute  the 
offense   the  indictment  must  charge   them  conjunc- 
tively, with  the  conjunction  **and,"  and  not  disjunc- 
tively, with  the  us©  of  the  word  **or."     "When  the 
word  "or"  is  used  the  indictment  was  held  bad  for 
uncertainty.— 2  Hawk.,  Chap.  35,  Sec.  58;  Rex  vs. 
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Stokes,  1  Salk.,  p.  342;  People  vs.  Hood,  6  Cal.,  p.  236; 
Com.  Ts.  Gray,  2  Gray,  p.  501;  Rex  y&.  Stoughton,  2 
Str.,  p.  900.  Per  contra,  in  U.  S.  vs.  Potter,  6  Mc- 
Lean C.  C,  p.  186,  it  was  held  that  **  cutting  or  caus- 
ing to  be  cut"  was  not  fatal.  **And"  should  he  used 
in  all  such  cases. 

471.  (§  73.)  Every  person  who,  with  intent  to 
defraud  another,  makes,  forges, vor  altars  any  antry  in 
any  book  of  records,  or  any  instrWent  purporting  to 
be  any  record  or  return  specified  in  the  preceding 
section,  is  guilty  of  forgery.  

472.  Every  person  who,  with  intent  to  defraud 
another,  forges,  or  counterfeits  the  seal  of  this  State, 
the  seal  of  any  public  officer  authorized  by  law,  the 
seal  of  any  Court  of  record,  or  the  seal  of  any  corpo- 
ration, or  any  other  public  seal  authorized  or  recog- 
nized by  the  laws  of  this  State,  or  of  any  other  State, 
Government,  or  country,  or  who  falsely  makes,  forges, 
or  counterfeits  any  impression  purporting  to  be  an 
impression  of  any  such  seal,  or  who  has  in  his  posses- 
sion any  such  counterfeited  seal  or  impression  thereof, 
knowing  it  to  be  counterfeited,  and  willfully  conceals 
the  same,  is  guilty  of  forgery. 

Note. — Founded  upon  Sec.  81  of  the  Crimes  and 
Punishment  Act  (Stats.  1850,  p.  229),  extended  to  in- 
clude corporate  and  foreign  seals. 

473.  (§  73.)  Forgery  is  punishable  by  imprison- 
ment in  the  State  Prison  for  not  less  than  one  nor 
more  than  fourteen  years. 

474.  Every  peraon  who  knowingly  and  willfully 
sends  by  telegraph  to  any  person  a  fake  or  forged  mes- 


sage, purporting  to  be  from  such  te 
from  any  other  peraon,  or  who  will 


causes  to  be  delivered  to  any  person  i  ly  such  message 
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sent  by  telegraph,  or  to  be  delivered,  any  such  mes- 
sage, knowing  the  same  to  be  false  or  forged,  with  the 
intent  to  deceive,  injure,  or  defraud  another,  is  pmi- 
ishable  by  imprisonment  in  the  State  Prison  not  ex- 
ceeding five  years,  or  in  the  County  Jail  not  exceeding 

I     one  year,  or  by  fine  not  exceeding  five  thousand  dol- 

!     lars,  or  by  both  fine  and  imprisonment. 

I 

475.  (5  76.)     Every  person  who  has  in  his  posses-^ Paarfng  or 

;     sion,  or  receives  from  another  person,  any  forged  prom-  Jjwd 

issory  note  or  batik  bill,  or  bills,  for  the  payment  of  i*^  »o  »o  e  g- 

money  or  property,  with  the  intention  to  pass  the  same,  ■  g^  »3  |  ^  ^  I^ 

j^  or  to  permit,  cause,  or  procure  the  same  to  be  uttered  «  *  o- 1  *^  ^ 

L    or  passed,  with  the  intention  to  defraud  any  person,  *-   •^  ^  8  S  h 

L  knowins:  the  same  to  be  forced  or  counterfeited,  or  has  i     B!  »  ,..  2  8 

^    or  keeps  in  his  possession  any  blank  or  unfinished  note  ^  p  ^  "^  |- 

or  bank  bill  made  in  the  form  or  similitude  of  any  *?  '^  ©  ®  © 

promissory  note  or  bill  for  payment  of  money  or  prop-  S      5"  ^  g' 

erty,  made  to  be  issued  by  any  incorporated  bank  or  g^  &  2.  i 

banking  company,  with  intention  to  fill  up  and  com-  §      °  '^  S 

CXi    HH    C3)  h^     ^4« 

plete  such  blank  and  unfinished  note  or  bill,  or  to  per-  "^-  g  "^  §■  *« 

CO     CJ     Cb     O 

mit,  or  cause,  or  procure  the  same  to  be  filled  up  and  §  i  *^  "  I 

completed  in  order  to  utter  or  pass  the  same,  or  to  go  &  "^  |- 

permit,  or  cause,  or  procure  the  same  to  be  uttered  or  r  |-  gi  s-  m. 

passed,  to  defraud  any  person,  is  punishable  by  impris-  S^  t^?-  *^  ^o  © 

onment  in  the  State  Prison  for  not  less  than  one  nor  U  §  S-  g  „ 

more  than  fourteen  years.  i     <  Si  ^^  §.  | 

Note.— See  notes  to  Sees.  479,  480,  post.         Jr^  I      ^  o  B.'    ^ 

^^     \  I  SP      "^     P-      L_l      f 

B     S*   O*   "^    ^' 

476.  (§  77.)     Every  person  who  makes,  passes,  MaKiugr.  -  -  ^'  ^ 

pftsHngf  or 

utters,  or  publishes,  with  intention  to  defraud  any  gj^fj^^g 
other  person,  or  who,  with  the  like  intention,  attempts  ^^^^'  ^^ 
to  pass,  utter,  or  publish,  or  who  has  in  his  possession, 
with  like  intent  to  utter,  pass,  or  publish,  any  fictitious 
bill,  note,  or  check,  purporting  to  be  the  bill,  note,  or 
check,  or  other  instrument  in  writing  for  the  payment 
of  money  or  property  of  some  bank,  corporation,  co- 
partnership, or  individual,  when,  in  fact,  there  is  no 
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such  bank,  corporation,  copartnership,  or  individual  in 
existence,  knowing  the  bill,  note,  check,  or  instrument 
in  writing  to  be  fictitious,  is  punishable  by  imprison- 
ment in  the  State  Prison  for  not  less  than  one  nor 
more  than  fourteen  years. 

477.  (§  74.)  Every  person  who  counterfeits  any 
of  the  species  of  gold  or  silver  coin  current  in  this 
State,  or  any  kind  or  species  of  gold  dust,  gold  or  sil- 
ver bullion,  or  bars,  lumi)8,  pieces,  or  nuggets,  or  who 
sells,  passes,  or  gives  in  payment  suet  counterfeit  coin, 
dust,  bullion,  bars,  lumps,  pieces,  or  nuggets,  or  per- 
mit's, causes,  or  procures  the  same  to  be  sold,  uttered, 
or  passed,  with  intention  to  defi-aud  any  person,  know- 
ing  the  same  to  be  counterfeited,  .is  guilty  of  counter- 
feiting. 

Note. — This  pection  is  framed  from  »Sec.  74  of  the 
Crimes  and  Punihhment  Act,  and  is  extended  to  include 
the  kindred  offenses  provided  for  in  Sec.  1  of  the  Ad 
in  relation  to  counterfeiting  gold  dust,  etc.,  St&ts.  1855, 
p.  178,  and  also  to  include  counterfeiting  silver  bars,  etc. 

478.  (§§  76,  77.)  Counterfeiting  is  punishable  by 
imprisonment  in  the  State  Prison  for  not  less  than  one 
nor  more  than  fouii;een  years. 

Note.— Stats.  1855,  p.  178,  Sees.  1,  2. 

Pofsessinff  479.  (§  75.)  Evcry  person  who  has  in  his  posses- 
counterfeit  siou,  or  rcceivcs  for  any  other  person,  any  counterfeit 
lion.  etc.  gold  or  silvcr  coin  of  the  species  current  in  this  State, 
or  any  counterfeit  gold  dust,  gold  or  silver  bullion  or 
bars,  lumps,  pieces,  or  nuggets,  with  the  intention  to 
sell,  utter,  put  off,  or  pass  the  same,  or  permits,  causes^ 
or  procures  the  same  to  be  sold,  uttered,  or  passed, 
with  intention  to  defraud  any  persoli,  knowing  the 
same  to  be  counterfeit,ls  punishable  av  imprisoument 
in  the  State  Prison  not  less  than  one|  nor  more  than 
fourteen  years. 

Note. — Founded  upon  Section  |5  of  the  Crimes  and 
Punishment  Act,  and  Section  2  of  lict  to  prevent  coun- 
terfeiting gold  dust,  etc.  (Stats.  1K5,  p.  178),  extended 
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to  include  silver  bars,  etc.  Proof.— People  vs.  Farrell, 
30  Cal.,  p.  316.  Indictment.— People  vs.  White,  34 
Cal.,  p.  183,  iti  which  ca^e  also  is  discussed  the  consti- 
tutionality of  the  Act.  Art.  1,  Sec.  8,  Subds.  5  and  6, 
of  the  Federal  Constitution  and  the  Laws  of  Congress, 
2  U.  S.  Stats,  at  Large,  p.  404;  4  id.,  p.  121,  do  not 
prohibit  the  punishment  of  the  crime  of  counterfeiting 
by  the  State.  Fox  vs.  State  of  Ohio,  5  Howard,  p. 
410;  and  MoiM^y^Illinois,  14  id.,  p.  13;  the  U.  S. 
Stats,  at    ^  ""f^^***^— ■^— *^-^ '^rmit  *^"  State 

Courts  to  punSl.     Every  person  who  counterleiU,  lorges,  or  ctiw^x^ 

not  defrauded  ticket,  check,   Order,  coupon,  receipt  for  fare  or 

which  the  co^^  issued  by  any  railroad  company,  or  by  any  lessee 

,  ^"P^'^majjagej.  thereof,  designed  to  entitled  the  holder 

480.     (§  78.)     Eveijide  in  the  cars  of  such  company,  or  who  utters,  pub- 

ingly  has  in  his  posses^®^  ^^  P^^s  ^^^  circulation,  any  such  counterfeit,  or 

red  ticket,  check,  or  order,  coupon,  reqeiptfor  fare  or 

;,  with  intent  to  defraud  any  such  railroad  company, 

oy  lessee  thereof,  or  any  other  person,  is  punishable 

mprisonment  in  the  State  Prison,  or  in  the  County 

i,  not  exceeding  one  year,  or  by  fine  not  exceeding 

p  thousanfi  dollars,  or  by  both  such  imprisonment 

Id  fine.       \ 


ratus,  paper,  metal,  m 
made  use  of  in  counter 
or  in  counterfeiting  g 
Hon,  lumps,  pieces,  o; 
bank  notes  or  bills,  i 
the  State  Priaon  not 
teen  years;  and  all  s 
metal,  or  machine,  i 
must  be  destroyed. 


NOTE.- 
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2.  •  Every  person  who,  for  the  purpose  of  restoring 
its  original  appearance  and  nominal  value  in  whole 
in  part,  removes,  conceals,  fills  up,  or  obliterates, 
e  cuts,   marks,   punch-holes,   or  other  evidence  of 
ncelation,   from  any  ticket,   check,   order,  coupon, 
ceipt  for  fare  or  pass,  issued  by  any  railroad  com- 
ny,    or  any    lessee   or    manager    thereof,    canceled 
whole^  or  in  part,  with  intent  to  dispose  of  by  sale 
gift,   or  to  circulate   the  same,   or  with  intent  to 
fraud  the  railroad  company,   or  lessee   thereof,   or 
y  other  person,  or  who,  with  like  intent  to  defraud, 
•ers  for  sale,  or  in  payment  of  fare  on  the  railroad  of 
e  company,   such  ticket,   check,   order,   coupon,  or 
ass,  knowing  the  same  to  have  been  so  restored,  in 
S  484  "L.       nW^^®  ^^  ^^  part,  is  punishable  by  imprisonment  in  the 

485.  Larceny  oX  ^^y  Jail,  not  exceeding  six  months,  or  by  a  fine  not 

486.  Grand  and  t     ^ing  one  thousand  ikfllars,  or  by  both  such  im- 

487.  Grand  larce%       :ient  and  fine.        • 
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Section  488,  Petit  larceny. 

489.  Punishment  of  |^nd  larceny. 

490.  Punishment  of  petit  larceny. 

491.  Bogs  property. 

492.  Larceny  of  written  instruments. 

493.  Value  of  passage  tickets. 

494.  Written  instruments  completed  but  not  delivered. 

495.  Severing  and  removing  part  of  the  realty  declared 

larceny. 

496.  Receiver  of  stolen  prop^trty. 

497.  Larceny  committed  and  stolen  property  received  out  of 

this  State. 
496.  Stealing  gas. 

499.  Stealing  water. 

500.  Larceny  of  goods  saved  from  fire  in  San  Prancipco. 

501.  Purchasing  or  receiving  in  pledge  junk,  etc.,  of  minors, 

misdemeanor. 

502.  Applies  Sections  389,  842,  and  843  to  junk  dealers,  etc. 

"Laroeny»»      484.     (§§  60,61.)     Larceny  is  the  felonious  steal- 

dofinod. 

ing,  taking,  carrying,  leading,  or  driving  away  the 
personal  property  of  another. 

Note.— Stats.  1856,  p.  219,  Sec.  7.  "Proof  of  the 
felonious  and  fraudulent  taking  with  intent  to  deprive 
the  owner  of  the  property,  is  sufficient  to  charge  the 
defendant  without  proof  that  he  intended  to  convert 
the  property  to  his  own  use." — People  vs.  Juarez,  28 
Cal.,  p.  382.  **  Our  Criminal  Code,  however,  describes 
no  such  offense  as  burglary  complicated  and  mixed 
f  with  another  felony.  If,  in  addition  to  burglary, 
*>  another  offense  has  been  committed,  it  must  be  made 
the  foundation  of  another  indictment." — People  vs. 
Garnett,  29  Cal.,  p.  626.  One  holding  a  quitclaim 
deed  as  bailee,  made  to  himself,  commits  no  larceny  in 
converting  it  to  hFs  own  use. — People  vs.  Mackinley,  9 
Cal.,  p.  250.  Taking  one's  own  property  with  the  inten- 
tion and  purpose  of  charging  a  bailee  therewith  and 
cause  him  loss,  is  larceny. — People  vs.  Stone,  16  Cal., 
p.  369;  see  People  vs.  Cohen,  8  Cal.,  p.  42;  and  People 


vs.  Poggi,  19  Cal.,  p.  600,  on  " 


obtaining  property  as  such  intei  ling  to  convert  it,  and  1 
does  convert  it  to  his  own  use,  is  guilty  of  larceny.— 
People  vs.  Smith,  23  Cal.,  p.  2J  ).  It  would  be  differ- 
ent if  the  intent  to  st<»al  arose  <  r  was  conceived  after 
the  taking.— Id.;  People  vs.  J<  -sey,  18  Cal.,  p.  337; 
People  vs.  Bogart,  36  Gal.,  p.  547.  This  latter  ca^e 
goes  also  to  the  point  of  4c$cri  tion  of  the  subject  of 
the  arceny,  and  the  description  i  f  the  owner  or  person 


ailee,"  etc.    A  bailee  ">^ 
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from  whom  the  larceny  was  committed,  holdin^i^  that  ; 
Wells,  Fargo  &  Co.,  not  describing  the  persons  com- 
posing the  firm,  was  bad. — See  Commonwenlth  vs. 
Trimmer,  1  Mass.,  p.  476;  Hogg  vs.  The  State,  3 
Blackf.,  p.  826;  State  vs.  Owens,  10  Rich.  L.  R.,  S.  C, 
p.  1G9.  It  would  have  been  good  had  it  charged  Wells, 
Fargo  &  Co.  to  be  a  corporation. — 2  Russ  on  Crimes, 
p.  99;  People  vs.  Schwartz,  32  Cal,,  p.  160.  The  po8> 
session  of  stolen  goods  will  not  alone  sustain  an  indict- 
ment for  larceny;  it  is  a  circumstance,  however,  to  be  I 
considdrcd  with  others. — People  vs.  Chambers,  18  Cal,, 
p.  382.  One  who  with  guilty  knowledge  of  the  larceny 
receives  stolen  goods  may  not  be  convicted  in  the 
county  where  the  crime  was  committed  if  he  was  not 
there,  but  in  another  county;  he  should  be  prosecuted 

where  he  so  received  them  as  receiving  stolen  prop-  ' 

erty. — People  vs.  Stakem,  40  Cal.,  p.  699.  The  one' 
who  commits  the  larceny  may,  however,  be  prosecuted 
in  any  county  into  which  he  conveys  the  property. — 
People  vs.  Mellon,  id.,  p.  648.  The  element  of  value 
does  not  enter  into  the  offense  as  defined  by  Act  of 
March  28th,  1868,  providing  for  stealing  horse,  mare, 
etc.,  and  it  is  competent  for  the  Legislature  to  declare 
this  grand  larceny.— People  vs.  Townsley,  39  Cal. 4  p. 
406.  Distinction  between  lareetiy  and  embezzlement 
\)y  a  bailee  is,  "  in  the  tirst  place  the  guilty  party  has, 
and  in  the  latter  case  he  has  not,  possession  of  the 
property  at  the  time  of  the  commission  of  the  offense. — 
People  vs.  Belden,  37  Cal.,  p.  53;  W^hart.  Am.  Cr. 
Law,  notes  to  Sec.  1907,  et  seq.;  People  vs.  Bogart,  36 
Cal.,  p.  247;  People  vs.  Garcia,  25  Cal.,  p.  531;  see, 
also,  on  same  points  as  to  bailees  and  felonious  conver- 
sions, People  vs.  Jersey,  18  Cal.,  p.  837;  People  vs. 
Cohen,  8  id.,  p.  42;  People  vs.  Peterson,  9  Cal.,  p.  313; 
People  vs.  Poggi,  19  Cal.,  p.  60.  Describing  property 
in  the  indictment. — People  vs.  Bogart,  86  Cal.,  p.  247; 
People  vs.  Littletield,  5  id.,  p.  355;  People  vs.  Green, 
15  Cal.,  p.  512;  People  vs.  Smith,  15  Cal.,  p.  408;  Peo- 
ple vs.  Ball,  14  Cal.,  p.  101.  Owner  must  be  certainly 
described. — People  vs.  Bogart,  36  Cal.,  p.  247;  but  see 
People  vs.  Ah  Sing,  19  Cal.,  p.  598;  Commonwealth  vs. 
Trimmer,  1  Mass.,  p.  476.  Value, — People  vs.  Robles, 
34  Cal.,  p.  591;  People  vs.  Winkler,  9  Cal.,  p.  234.  As 
defined  in  the  New  York  Penal  Code,  Sec.  684,  "  lar- 
ceny is  the  taking  of  personal  property  accomplished 
by  fraud  or  stealth,  or  without  color  of  right  thereto, 
and  with  intent  to  deprive  another  thereof."  Our  defi- 
nition was  adopted  rather  than  this  because  our  adju- 
dications upon  the  statute  were  frequent  and  the  defini- 
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tion  had  assumed  certainty  in  the  hands  of  the  Courts* 
It  may,  however,  be  well  to^ve  some  references  which 
go  to  make  plain  the  dilferent  offences  of  felonies  con- 
nected with  the  ownership  of  projierty.    Four  of  the 
Climes  affecting  property  require  to  be  somewhat  care- 
fully di8tingui^hed:   robbery,  larceny,  extortion,  and 
embezzlement.    The  leading  distinctions  between  these 
may  be  briefly  stated  thusj^.  All  j^r  include  the  crim- 
inal acquii^ition  of  the  p4!pci%  l^another.    In  rob- 
bery this  is  accomplif^hed  by  means  of  force  or  fear, 
and  by  overcoming  or  disrep^aiding  the  will  of  the 
rightful  possessor.    There  is  a  taking  of  propert3'  from 
another  against  his  con^sent;    the  physical  power  to 
resist  being  overcome  by  force,  or  what  is  equivalent  in 
law,  the  moral  power  to  refuse  being  prostrated  by  fear. 
In  larceny  there  is  still  a  taking;  but  it  is  accomplished 
by  fiaud  or  stealth,  as  by  the  New  York  section  as 
specified  in  the  text  of  Sec.  484,  which  includes  fraud 
or  stealth;  the  property  is  taken  not  a^aui^  the  con- 
sent of  the  owner,  but  without  it.    In  extortion  there  is 
again  a  taking.    Kow  this  is  mtJt  the  consent  of  the 
party  injured;  but  it  is  a  consent  induced  by  threats,  or 
under  color  of  some  official  right. (in  embezzlement 
there  is  no  taking,  in  the  technical  sense;  that  is,  no 
taking  from  the  possession  of  another.    The  offender 
bemg  in  possession  of  the  property  in  virtue  of  some 
trust,  which  the  law  dvjcms  worthy  of  special  sanction, 
applies  it  by  fraud  or  stealth,  or  feloniously  steals, 
takes,  carries,  leads,  or  drives  it  away  to  his  own  use,  or 
appiopiiates  it  to  his  own  use  and  deprives  the  owner 
thereof.!  Thus  extortion  partakes  in  an  inferior  degree 
of  the  cuitui-e  of  robbery,  and  embezzlement  shares  that 
of  larceny.    In  larceny  it  is  not  necessaiy  that  the  prop- 
erty taken  should  be  stiictly  the  property  of  another  per- 
son.   A  man  may  be  guilty  of  stealing  his  own  property, 
when  done  with  inteiit  to  charge  another  person  with  the 
value  of  it;  e.  g.,  where  pioperty,  which  has  been  levied 
upon,  is  stolen  from  the  officer  by  the  general  owner.— 
Palmer  vs.  People,  10  Wend.,  p.  IGo;  see  also  People  vs. 
Call,  1  Den.,  p.  12().    As  to  what  property  may  be  the 
subject  of  larceny,  see  Rex  vs.  A^stbee,  Leach,  p.  15; 
Rex  vs.  Hedge,  id.,  p.  240;  Rex  v  .  Martin,  id.,  p.  205; 
Rex  vs.  Chealbr,  2  Den.  &  P.,  p.  S  II;  5  Cox  Cr.,  p. 367; 


Reg.  vs.  White,  6  Cox  Cr.  Cas., 
Reg.  vs.  Smith,  id.,  p.  98;  Reg. 
Reg.  vs.  Morrison,  8  Cox  Cr.  Cas 
Case,  1  City  H.  Rec,  p.  80;  War 


D.  213;  7  id.,  p.  183; 

s.  Jones,  id.,  p.  498; 
p.  194;  Linenden'a 
vs.  People,  6  Hill, 


p.  144;  People  vs.  Caryl,  12  Wer  I.,  p.  547;  Johnson 


vs.  People,  4  Den.,  p.  864;  Low 


s.  People,  2  Park. 
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Cr.,  p.  37;  People  vs.  Loom  is,  4  Den.,  p.  380;  Payne 
vs.  People,  6  Johns.,  p.  103;  People  vs.  Campbell,  4 
Park.  Cr.,  p.  386;  People  vs.  Bradley,  id.,  p.  245;  Cor- 
bett  vs.  State,  31  Ala.,  p.  329;  State  vs.  Hall,  5  Bar- 
ring., p.  492;  State  vs.  Bond,  8  Clarke,  p.  540;  Com- 
monwealth vs.  Rourke,  10  Cush.,  p.  397;  State  vs. 
Taylor,  3  Dutch.,  p.  117.  As  to  what  constitutes  a 
sufficient  removal  or  asportation  of  the  property  to  con- 
stitute larceny,  see  Rex  vs.  Coslet,  Leach,  p.  271;  Rex 
vs.  Lapier,  id.,  p.  860;  Rex  vs.  Farrell,  id.,  p.  362,  n.; 
Rex  vs.  Simpson,  id.,  p.  362,  n.;  Tobias'  Case,  1  City 
Hall  Rec,  p.  30;  Phillips'  Case,  4  id.,  p.  177;  McDow- 
eVs  Case,  5  id.,  p.  94;  Scott's  Case,  id.,  p.  169;  Reg. 
vs.  Hall,  3  Cox  Cr.  Cas.,  p.  245;  Reg.  vj*.  WftI  i?,  id., 
p.  67;  10  Law  T.,  p.  49;  "Reg,  vs.  Lawrence,  4  Cox  Cr. 
Cas.,  p.  438;  Reg.  vs.  Simpson,  6  id.,  p.  422;  24  DIbw 
J.  (m.  c),  p.  7.  As  to  what  is  an  intent  to  deprive 
another  of  his  interest  in  the  property  taken,  within 
t1|K  meaning  of  the  law  of  larceny,  see  Reg.  vs.  AVynn, 
3  Cox  Cr.  Cas.%.  269;  1  Den.  C.  C.  R.,  p.  865;  lleg. 
vf.  II()lloway,3  Cox  Cr.  Cas.,  p.  241;  1  Den.  C.  C.  R., 
p.  370;  R»g.  vs.  Beecham,  5  Cox  Cr.  Cas.,  p.  )S1; 
Reg.  vs.  O'Donnell,  7  id.,  p.  337;  Reg.  vs.  Poole,  id., 
p.  373;  Reg.  vs.  Guernsey,  1  Fost.  &  F.,  p.  394; 
Crocheron's  Case,  1  City  Hall  Roc,  p.  177;  Ellis  vs. 
People,  21  How.  Pr.,  p.  356;  State  vs.  Bond,  8  Clarke, 
p.  540;  Hamilton  vs.  State,  35  Miss.,  p.  214;  State  vs. 
Gresser,  19  Miss.,  p.  247;  U.  S.  vs.  Durkee,  1  McAll. 
C.  C,  p.  196;  Alexander  vs.  State,  12  Texas,  p.  540; 
Dignowitt  ,•  vs.  S  « a-,  17  Texas,  p.  521 .  For  cases  upon 
the  distinction  between  a  taking,  originally  feloni- 
ous, and  which  is  therefore  laiceny,  and  posses- 
sion acquired  without  intent  to  steal,  and  followed 
by  a  wrongful  appropriation,  see  Rex  vs.  Bass,  Leach, 
285;  Rex  vs.  Chipchase,  id.,  p.  805;  Rex  vs.  Palmer, 
id.,  p.  782;  Rex  vs.  Sharplcss,  id.,  p.  108;  Rex  vs. 
Aickles,  id.,  p.  SCO;  Rex  vs.  Harvey,  id.,  p.  5L8;  Rex 
vs.  Chailewood,  id.,  p.  756;  Rex  vs.  Pear,  id.,  p.  263; 
.Rex  vs.  Tunnaid,  id.,  p.  255,  n.;  Rex  vs.  Simple, 
Leach,  p.  470;  Rex  vs.  Wiikins,  id.,  p.  C86;  Reg.  vs. 
Cole,  2  Cox  Cr.  Cas.,  p.  340;  Reg.  vs.  Thibtle,  3  id., 
p.  57:;;  Reg.  vs.  Hey,  3  id.,  p.  582;  Reg.  vs.  Roberts, 
id.,  p.  74;  Reg.  vs.  Janson,  id.,  p.  82;  Reg.  vs.  Brock- 
ett,  4  id.,  p.  274;  Reg.  vs.  Matthcson,  5  id.,  p.  276; 
Reg.  vs.  Webb,  id.,  p.  154;  Reg.  vs.  Med'and,  id.,  p. 
29:^;  Reg.  vs.  .Jones,  id.,  p.  156;  Reg.  vs.  Peyser,  id., 
p.  241;  Rog.  vs.  Johnpon,  id.,  p.  372;  Reg.  vs.  Snward, 
id.,  p.  195;  Reg.  vs.  Riley,  6  id.,  p.  88;  Reg.  vs.  Feath- 
crstone,  id.,  p.  376;  Reg.  vs.  Cornibh,  id.,  p.  482;  83 
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Eng.  L.  &  Eq.,  p.  527;  Reg.  vs.  Fitch,  7  Cox  Cr.  Cas., 
p.  269;  R«g.  vs.  Davis,  2  Jur.  (N.  S.),  p.  478;  36  Eng. 
L.  &  Eq.,  p.  607;  Reg.  vs.  Wright,  7  Cox  Cr.  Cas.,  p. 
413;  4  Jur.  (N.  S.),  p.  313;  Reg.  vs.  Brown,  36  Eng.  L. 

6  Eq.,  p.  610;  2  Jur.  (N.  S.),  p.  192;  Reg.  vs.  Poole, 

7  Cox  Cr.  Cas.,  p.  373;  Reg.  vs.  Williams,  id.,  p.  355; 
Reg.  vs.  North,  8  id.,  p.  433;  Reg.  vs.  Bramley,  id.,  p. 
468;  Reg.  vs.  Thompson,  15  Law  T.,  p.  101;  Reg.  vs. 
Guernsey,  1  Fobt.  &  F.,  p.  394;  Reg.  vs.  Gillings,  id., 
p.  36;  Reg.  vs.  Hooper,  id.,  p.  85;  Mourey  vs.  WaUh, 

8  Cow.,  p.  238;  Ross  vs.  People,  6  Hill,  p.  294;  Day- 
ton's Case,  2  City  H.  Rec.,  p.  167;  Dow's  Case,  id.,  p. 
129;  Lloyd's  Case,  id.,  p.  132;  McClure's  Case,  id.,  p. 
154;  O'Terre's  Case,  id.,  p.  154;  Valentine's  Case,  4 
id.,  p.  33;  Bowen's  Case,  id.,  p.  46;  Langley's  Case, 
id.,  p.  159;  Bartrons'  Case,  6  id.,  p.  56;  Cochran's 
Case,  id.,  p.  62;  People  vs.  Jackson,  3  Park  Or.,  p. 
590;  People  vs.  Wood,  2  id.,  p.  22;  People  vs.  Call,  1 
Den.,  p.  120;  Nichols  vs.  People,^7  N.  Y.,  p.  114; 
People  vs.  Schuyler,  o  Cow.,  p.  572;  Ennis  vs.  State, 
3  Iowa,  p.  67;  Spivey  vs.  State,  26  Ala.,  p.  79;  Com- 
monwealth vs.  King,  9  Cush.,  p.  284;  Commonwealth 
vs.  White,  11  id.,  p.  483;  Richards  vs.  Commonwealth, 
13  Gratt.,  p.  803;  Welsh  vs.  People,  17  111.,  p.  339; 
Farrell  vs.  People,  16  id.,  p.  606;  White  vs.  State,  11 
Tex.,  p.  469;  Watson  vs.  State,  36  Miss.,  p.  593. 

Stats.  1871-2,  p.  282. 

An  Act  to  more  fully  define  the  erime  of  lareeny, 

[Approved  March  6, 18^2.] 

[Enacting  clause.] 

Section  1.  Every  person  who  shall  convert  any 
manner  of  real  estate,  of  the  value  of  fifty  dollars  and 
upwards,  into  personal  property,  by  severing  the  same 
from  the  realty  of  another,  with  felonious  intent  to  and 
shall  so  steal,  take,  and  carry  away  the  same,  shall  be 
deemed  guilty  of  grand  larceny,  and,  upon  conviction 
thereof,  shall  be  punishable  by  imprisonment  in  the 
State  Prison  for  any  term  not  l^ss  than  one  year  nor 
more  than  fourteen  years. 

Sec.  2.    Every  person  who  sflEill  convert  any  manner 
of  real  estate,  of  the  value  of    nder  fifty  dollars,  into 
personal  proi)erty,  by  severing  t  e  same  ftom  the  realty 
of  another,  with  felonious  inten 
take,  and  carry  away  the  same. 


of  petit  larceny,  and,  upon  con  iction  thereof,  shall  be 


punishable  by  imprisonment  ii 


to  and  shall  so  steal, 
shall  be  deemed  guilty 


the  County  Jail  for  a 
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period  not  more  than  one  year,  or  by  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment. 

Stats.  1871-2,  p.  435. 

An  Act  supplementarj/  to  an  Act  mUUlecl  *^An  Act 
concerning  crimes  and punishinentSj^*  passed  April 
sixteenth,  eighteen  hundred  and  fifty » 

[Approved  March  20, 1S72.] 

[Enacting  clause.] 

Section  1.  Eveiy  person  who  shall  feloniously 
steal,  take,  and  carry  away,  or  attempt  to  take,  steal, 
and  carry  from  any  mining  claim,  tunnel,  sluice,  under- 
current, riffle  box,  or  sulphurate  machine,  any  gold 
dust,  amalgam,  or  quicksilTor,  the  property  of  another, 
shall  be  deemed  guilty  of  grand  larceny,  and,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  State  Prison  for  any  term  of  not  less  than  one 
year  nor  more  than  fourteen  years. 

Sec.  2.  This  Act  shall  be  in  force  from  and  after 
its  passage. 

485.  One  who  finds  lost  property  under  circum-  Larceny  \lfi^^C^y. 

of  lost  \  ^^kv 

stances  which  give  him  knowledge  of  or  means  of  property,  i     ^  •  •%    / 
inquiry  as  to  the  true  owner,  and  who'  appropriates  •  O  >^ 

such  property  to  his  own  use,  or  to  the  use  of  another  '      ^'Zo 
person    not    entitled    thereto,  without  first  making  -^     ^  ^ 

reasonable   and  just  eflbrts  to  find  the   owner  and 
restore  the  property  to  him,  is  guilty  of  larceny. 

Note. — See  People  ts.  Anderson,  14  Johns.,  p.  294; 
State  vs.  McCann,  19  Miss.,  p.  249;  Tanner's  Case,  14 
Gratt.,  p.  635.  See  Political  Code  Cal.,  "Lost  prop- 
erty," Sees.  3136-3142.  See  Civil  Code  Cal.,  **Pinder," 
Sees.  1864-1872,  and  notes. 

486.  (§§  60j  61.)     Larceny  is  dirided  into  two  Grand 

,  /  tf  j^^  petit 

degrees,  the  first  of  which  is  termed  grand  larceny;  laroony. 
the  second,  petit  larceny. 

Note. — See  note  to  Sec.  484,  ante. 

487.  (§  60.)     Grand  larceny  is  larceny  committed  Grand 

^  '  V  .^  larceny 

lu  either  of  the  following  cases:  defined. 

1.  When  the  property  taken  is  of  a  value  exceeding 
fifty  dollars. 
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2.  When  the  property  is  taken  from  the  person  uf 
another. 

3.  When  the  property  taken  is  a  horse,  mare,  geld- 
ing, cow,  steer,  bull,  calf,  mule,  jack,  jenny,  goat, 
sheep,  or  hog. 

NoTK.— State.  1856,  p.  219,  Sec.  7;  18(58,  p.  461,  Sec. 
1;  1870,  p.  777,  Sec.  1.    See  note  to  Sec.  484,  ante. 

488.  (§  61.)  Larceny  in  other  cases  is  petit 
larceny. 

Note.— Stats.  1856,  p.  219,  Sec.  8.    See  note  to  Sec 
484,  ante. 

489.  Grand  larceny  is  punishable  by  imprison- 
ment  in  the  State  Prison  for  not  less  than  one  nor 
more  than  ten  vcars. 

NoTK.— See  notes  to  Sees.  460  and  484. 

490.  Petit  larceny  is  punishable  by  fine  not  ex- 
ceeding five  hundred  dollars,  or  by  imprisonment  in 
the  County  Jail  not  exceeding  six  months,  or  both- 

.  Note.— Stats.  1856,  p.  219,  Sec.  8. 

491.  Dogs  are  property,  and  of  the  value  of  one 
dollar  each,  within  the  meaning  of  the  terms  "  prop- 
erty **  and  "value,"  as  used  in  this  Chapter. 

Note.— stats.  1860,  p.  70,  Sec.  1. 


492.  (§  62.)  If  the  thing  stolen  consists  of  any 
evidence  of  debt,  or  other  written  instrument,  the 
amount  of  money  due  thereupon,  or  secured  to  be 
paid  thereby,  and  remaining  unsatisfied,  or  which  in 
any  contingency  might  be  collected  thereon,  or  the 
value  of  the  property  the  title  to  which  is  shown 
thereby,  or  the  sum  which  might  be  j'ecovered  in  the 
absence  thereof,  is  the  value  of  the  tiling  stolen. 

Note.— Stats.  1856,  p.  219,  sIj.  9.  Lottery  tickets 
bcin^:  prohibited  to  be  sold  or  isAied  in  this  Stnte,  are, 
of  course,  not  included  in  this  scltion  as  proj^eity. 

493.  If  the  thing  stolen  is  any  Iticket  or  other 
paper  o*-  writing  entitling  or  purportilg  to  entitle  the 


V: 


/ 
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kolder  or  proprietor  thereof  to  a  passage  upon  any  rail-  Value  of 
road  or  vessel  or  other  public  conveyance,  the  price  at  tickets. 
which  tickets  entitling  a  person  to  a  like  passage  are 
usually  sold  by  the  proprietors  of  such  conveyance  is 
the  value  of  such  ticket,  paper,  or  writing. 

494.  All  the   provisions   of  this   Chapter  apply  written  in- 
where  the  property  taken  is  an  instrument  for  the  pay-  fjjj^jj,^**^ 
ment  of  money,  evidence  of  debt,  public  security,  or  d®^"^*^*^ 
passage  ticket,  completed  and  ready  to  be  issued  or 
delivered,  although  the  same  has  never  been  issued  or 
delivered  by  the  makers  thereof  .to  any  person  as  a 
purchaser  or  owner. 

495.  The  provisions  of  this  Chapter  apply  where  Severing 

and 

the  thing  taken  is  any  fixture  or  part  of  the  realty,  '*®'JJ^J|^ 

and  is  severed  at  the  time  of  the  taking,  in  the  same  dwiartd^ 

manner  as  if  the  thing  had  been  severed  by  another  ^^^^^' 
person  at  some  previous  time. 

Note.— See  Stats.  1871-2,  p.  282,  cited  in  note  to  Sec. 
484,  ante.  This  and  the  three  preceding  sections  cor- 
respond with  the  N.  Y.  Penal  Code. 

496.    Every  person  who,  for  his  own  gain,  or  to  pre- »  Roodvec 
ent  the  owner  from  again  possessing  his  property,     propwty. 
uys  or  receives  any  personal  property,  knowing  the  ^ 
ame  to  have  been  stolen,  is  punishable  by  imprison- 
lent  in  the  State  Prison  not  exceeding  five  years,  or  in  ^ 
te  county  jail  not  exceeding  six  months,  or  by  both; 
ud  it  shall  be  presumptive  evidence  that  such  property 

Note. — This  section  is  founded  upon  Section  63  of 
the  Crimes  and  Punishment  Act  (Stats.  1850,  p.  229), 
which  contained  a  provision  that  **  eveiy  such  person 
may  be  tried,  convicted,  and  punished,  a^  well  before 
as  after  the  trial  of  his  principal,"  which  is  transferred 
to  Part  II  of  this  Code  "Of  Criminal  Procedure."— See 
Sees.  971,  972,  post. 

X«aToen7 

497.    Every  person  who,  in  another  State  or  conn-  ®n™^{JJjJ 
try,  steals  the  property  of  another,  or  receives  such  reeeiv^L 
property  knowing  it  to  have  been  stolen,  and  brings  Sds  sut«, 
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the  same  into  this  State,  may  be  convicted  and  ptm- 
ished  in  the  same  manner  as  if  such  larceny  or  receiv- 
ing had  been  committed  in  this  State. 

Note.— See  Stats.  24  and  26  Ytct,  Chap.  96,  Sec. 
114. 

408,  Every  person  who,  with  intent  to  injure  or 
defraud,  makes  or  causes  to  be  made  any  pipe,  tube, 
or  other  instrument,  and  connects  the  same,  or  causes 
it  to  be  connected,  with  any  main,  service  pipe,  or 
other  pipe  for  conducting  or  supplying  illuminating 
gas,  in  such  manner  as  to  supply  illuminating  gas  to 
any  burner  or  orifice,  by  or  at  which  illuminating  gas 
is  consumed,  around  or  without  passing  through  the 
meter  provided  for  the  measuring  and  registering  the 
quantity  consumed,  or  in  any  other  manner  so  as  to 
evade  payment  therefor,  and  every  person  who,  with 
like  intent,  injures  or  alters  any  gas  meter  or  obstructs 
its  action,  is  guilty  of  a  misdemeanor. 

Note. — Founded  upon  Sections  1  and  2  of  an  Act  for 
the  protection  of  gas  light  companies. — Stats.  1859,  p. 
809.    Reg.  vs.  White,  6  Cox  Cr.  Cas.,  p.  213. 

499.  Every  person  who,  with  intent  to  injure  or 
defraud,  connects  or  causes  to  be  connected,  any  pipe, 
tube,  or  other  instrument,  with  any  main,  service  pipe, 
or  other  pipe,  or  conduit  or  flume  for  conducting  water, 
for  the  purpose  of  taking  water  from  such  main,  serv- 
ice pipe,  conduit  or  flume,  without  the  knowledge  of 
the  owner  thereof,  and  with  intent  to  evade  payment 
therefor,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1861,.p.  533,  Sees.  1,  2,  8. 


Larceny  of       600.     Every  person  who,  in  the  ( 
from  fire      San  Fraucisco,  saves  from  fire  or 

m  San  ' 

Francisco,    endangered  by  fire,  any  property, 
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Fire  Marshal  thereof,  is  punishable 
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in  the  State  Prison  for  not  less  than  one  nor  more  than 
ten  years. 

Note.— See  Sec.  3343  and  note,  Political  Code  Cal. 

601.     Every  person  who  purchases  or  receives  in  ParehMing 
pledge  or  by  way  of  mortgage,  from  any  person  under  jSn^^feS, 
the  age  of  sixteen  years,  any  junk,  metal,  mechan-  miS*^^"' 
ical  tools,  or  implements,  is  guilty  of  a  misdemeanor. 


meanor. 


602.    Sections  339,  842,  and  848  of  The  Penal  Code  AppUm 

'  '  ^  Sections 

are  applicable  to  persons  carrying  on  the  business  of  ^Jjg^* 
junk  dealers,  and  apply  to  their  transactions  of  pur-  deiiM»,oto. 
chase  and  sale,  as  well  as  to  thos^  of  pledge  or  mort- 
gage. 

NoTB.— Sees.  501  and  502  were  added  to  the  Penal 
Code  by  Stats.  1872,  p.  684,  approved  March  28th. 
The  sections  referred  to  in  Sec.  502  relate  to  rej^istrations, 
etc.,  by  pawnbrokers. 


CHAPTER  VI.  '/     .  .  / 

EMBEZZLEMENT.] 

SiCTiow  503.  "Embezzlement"  defined. 

504.  When  officer,  etc.,  of  any  association,  guilty  of  embez- 
«  zlement. 

505.  When  carrier  or  other  person  having  property  for  trans* 

portation,  for  hire,  guilty  of  embezzlement. 
606.  When  trustee,  banker,  etc.,  guilty  of  embezzlement. 
507.  When  bailee,  tenant,  or  lodger  guilty  of  embezzlement. 

506.  When  clerk,  agent,  or  servant  guilty  of  embezzlement. 

509.  Distinct  act  of  taking. 

510.  Evidence  of  debt  undelivered  may  be  subject  of  embez- 

zlement. 
611.  Claim  of  title  a  ground  of  defense. 

512.  Intent  to  restore  the  property  is  no  defense. 

513.  But  actual  restoration  is  a  ground  for  mitigation  of 

punishment. 

514.  Punishment  for  embezzlement. 

503.    Embezzlement  is  the  fraudulent  appropriar  "Emtefc-  u.  .^   ^ 
tion  of  property  by  a  person  to  whom  it  has  been  define*    Z  '  2^jh  t-/ 
intrusted.  /    A 
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Note.— See  note  to  Sees.  211  and  484,  ante,  as  to  the 
distinction  between  ** robbery,"  "larceny,"  "embez- 
zlement," and  "extortion;"  also.  People  vs.  Belden,  37 
Cal.,  p.  53.  In  Ex  Parte  Hoadley,  81  Cal.,  p.  108, 
embezzlement  was  held  to  be  a  creation  of  the  statute 
alone.  This  offence,  in  its  com  mission  and  punishment, 
is  intimately  connected  with  larceny,  the  only  difference 
being  that  specifed  in  the  case  of  Belden,  supra.  See, 
also,  "  Bailees,"  etc.,  in  note  to  Sec.  484,  ante,  and  the 
cases  there  cited. 

Every  oflScer,  Director^/Tinistee,  clerk,  ser- 
5,  or  agent  of  anj^  issociati^,  society,  or  corpora- 
[piiblic  or  priva^,  wh^raudulently  appropriates 
any  use  or  pwi^^e  u^iix  the  due  and  lawful  exe- 
:ion  of  his  trust,  My  property  which  he  has  in  his 
possession  or  und^r  his  control  by  virtue  of  his  trust, 
or  secretes  it  wJxh  a  fmudulent  intent  to  appropriate 
it  to  such  us^r  purpose,  is  guilty  of  embezzlement. 

NoTE.—See  People  vs.  Bogart,  36  Cal.,  p.  247, 
wherein  the  Court  say  that,  to  avoid  any  question  as 
to  the  offense  of  which  the  defendant  may  be  found 
guilty,  two  counts  may  be  used — one  for  a  felonious 
taking^  the  other  for  a  felonious  conversioru  The  dif- 
ference seems  to  be  this:  if  a  bailee  takes  with  the 
intent  to  steal  or  convert,  it  may  be  charged  directly 
as  larceny;  but  if  the  intent  to  convert  to  his  own  use 
was  conceived  alter  the  taking,  it  is  embezzlement 
In  the  case  of  People  vs.  Poggi,  19  Qal.,  p.  COl^it 
was  held  "  that  the  facts  and  circumstances  which  are 
necessary  to  constitute  a  complete  offense  must  be 
stated  with  directness  and  certainty.""  The  circum- 
stances constituting  bailment  must  be  charged  and 
proved.  Sec.  514,  post,  fixes  the  punishment  as  for 
larceny.  3  Chitty's  Cr.  Law,  p.  967;  Com.  vs.  Merry- 
field,  4  Met.,  p.  468. 

505.    Every  carrier  or  other  person  having  under 


his  control  pereonal  property  for  the 
portation  for  hire,  who  fraudulently  i 
any  use  or  purpose  inconsistent  with 
of  such  property  and  its  transportxii 
his  trust,  is  guilty  of  embezzlement, 
broken  the  package  in  wliich  such 


purpose  of  trans- 
ppropriates  it  to 
he  safe  keeping 
on  according  to 
whether  he  has 
property  is  con- 
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tained,  or  has  otherwise  separated  the  items  thereof, 
or  not.  / 

Note. — See  notes  to  Sees.  484  and  504,  ante. 

606.     Every  trustee,  banker,  merchant,  broker,  at-  when 
torney,  agent,  assignee  in  trust,  executor,  admiuistra-  ^Jf^'^^jj^y 
tor,  or  collector,  or  person  otherwise  intrusted  with  or  domenr' 
having  in  his  control  property  for  the  use  of  any  other 
person,  who  fraudulently  appropriates  it  to  any  use  or 
purpose  not  in  the  due  and  lawful  execution  of  his 
trust,  or  secretes  it  with  a  fraudulent  intent  to  appro- 
priate it  to  such  use  or  purpose,  is  guilty  of  embezzle- 
ment. 

Note. — See  notes  to  Sees.  484  and  504,  ante. 

607.     Every  person  intrusted  with  any  property  as  When 
bailee,  tenant,  or  lodger,  or  with  any  power  of  attor-  *"°J3^'^, 
ney  for  the  sale  or  transfer  thereof,  w^ho  fraudulently  fmbozSe- 
couverts  the  same  or  the  proceeds  thereof  to  his  own  ™®° 
use,  or  secretes  it  or  them  with  a  fraudulent  intent  to 
convert  to  his  own  use,  is  guilty  of  embezzlement^  .^^  . 

603.    Every  clerk,  agent,  or  servant  of  any  person  when 

who  fraudulently  appropriates  to  his  own  use,  or  se-  J^fJ*^^^' 

cretes  with  a  fraudulent  intent  to  appropriate  to  his  fmbeide- 

own  use,  any  property  of  another  which  has  come  into  "'**'' 
his  control  or  care  by  virtue  of  his  employment  as  such 
clerk,  agent,  or  servant,  is  guilty  of  embezzlement. 

509.  A  distinct  act  of  takinor  is  not  necessary  to  Distinct  act 
constitute  embezzlement. 

Note. — People  vs.  Dalton,  15  "Wend.,  p.  581. 

510.  Any  evidence  of  debt,  negotiable  by  delivery  Evidence 

^  )       O  J  J    of  debt  un- 

only,  and  actually  executed,  is  the  subject  of  embez-  Jf^^^gy*^ 
zlement,  whether  it  has  been  delivered  or  issued  as  a  ISStSxi^ 
valid  instrument  or  not.  ™®***' 

511.  Upon  any  indictment  for  embezzlement,  it  ciaimof 

title  a 

18  a  sufficient  defense  that  the  property  was  appropri-  jn-oundof 
ated  openly  and  avowedly,  and  under  a  claim  of  title 
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preferred  in  good  fiiith,  eveu  though  such  claim  is 
untenable.    But  this  provision  does  not  excuse  the 
unlawful  retention  of  the  property  of  another  to  offset    i  j 
or  pay  demands  held  against  him.  ' 

Intent  to  /      612.     The  feet  that  the  accused  intended  to  restore  \\ 

restore  thOj  I  j 

SoXfeMe    ^^®  property  embezzled,  is  no  ground  of  defense  or  of    | 
mitigation  of  punishment,  if  it  has  not  been  restored  // 
before  an  information  has  been  laid  before  a  magish/f 
trate,  charging  the  commission  of  the  offense.  ^ 

Butactuaii       613.     Whenever,   prior  to    any  information    laid 

restoration     -     ^  , 

M  a  ground   before  a  magistrate,  charging  the  commission  of  em- 

of^puSiih-    bezzlement,  the  person  accused  voluntarily  and  actually 

°**°*'         restored  or  tendered  restoration  of  the  property  alleged 

to  have  been  embezzled,  or  any  part  thereof,  such  feet 

is  not  a  ground  of  defense,  but  it  authorizes  the  Court 

to  mitigate  punishment,  in  its  discretion. 

Punish-  614.     Every   person    guilty   of   embezzlement    is 

mSnr*^*"  .punishable  in  the  manner  prescribed  for  feloniously 

/•(stealing  property  of  the  vaki^f^^at  embezzled;  and 

(:      where  the  property  emb<5zzl^  is  an  evidence  of  debt 

A  V     or  right  of  action,  the  sunat^ue  upon  it,  or  secured  to 

^        be  paid  by  it,  shall  be  t^en  as  its  value. 

NoTE.-^his  Chapter  is  a  considerable  extension  of 
our  ex^injif  law  relating  to  embezzlement. — Sees.  66, 
71,  a*M  72  of  the  Crimes  and  Punishment  Act  of  1850; 
S^B.  1850,  p.  229,  and  Sec.  70  of  the  same  Act,  as 
/^mended;  Stats.  1864,  p.  40.  It  is  taken  from  the 
/  Chapter  of  the  New  York  Penal  Code  on  the  same 
subject.  Sec.  601,  et  seq. 


CHAPTER   VIL 


EXTORTION. 


Sbction  518.  "  Extortion '»  defined. 

619.  What  threats  may  constitute  extorfion. 
520.  Punishment  of  extortion  in  certain  !ases. 
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Skctiok  521.  Punishment  of  exertion  committed  under  color  of 

official  right. 

522.  Obtaining  signature  by  means  of  threats. 

523.  Sending    threatening    letters   with   intent  to   extort 

monejf  etc. 

524.  Attempts  to  extort  money  or  property  by  means  of 

verbal  threats. 

525.  Officers  of  railroad  companies  making  overcharges. 


^ 


518.     Extortion  is  the  obtaining  of  property  from  "Bixto>    s-* ' 
another,  with  his  consent,  induced  by  a  wrongful  use  doined.   ^  ^  "i-  ^ 
of  force  or  fear,  or  under  color  of  official  right. 

Note.— See  notes  to  Sees.  211,  484,  and  503,  ante« 
The  Act  of  1850  defined  "extortion"  to  be  the  taking  by 
any  officer  of  a  reward  or  fee  for  the  discharge  of  duty 
other  than  that  fixed  by  law,  when  so  taken  willfully  or 
corruptly,  or  to  demand  such  reward  or  fee  sm  a  con- 
dition precedent  to  the  performance  of  duty. — See  Sec. 
107.  This  is  doubtless  a  good  definition  of  official  extor- 
tion, and  it  was  held  to  be  constitutional  in  Kyan  vs. 
Johnson,  5  Cal.,  p.  86;  see  Bouv.  Law  Diet.,  Title 
**  Extortion;"  4  Blackst.  Com.,  p.  141;  1  Hawkins  PI. 
Or.,  Chap.  68,  Sec.  1;  1  Kuss.  Cr.,  p.  144.  Taking  a 
note  which  would  be  void  would  not  constitute  the 
offense.  Money  or  property  must  be  taken  or  re- 
ceived.— 2  Mass.,  p.  523;  16  id.,  p.  93.  To  receive  or 
take  money  for  performance  of  discretionary  power  is 
extortion. — 2  Burr.,  p.  927;  People  vs.  Whaley,  6  Cow., 
N.  Y.,  p.  661;  1  Caines,  N.  Y.,  p.  130;  13  Serg.  A  R., 
Penn.,  p.  426;  3  Penn.,  p.  183;  1  Yeates,  Penn.,  p.  71; 
1  Pick.,  p.  171.  The  term  **  extortion,"  in  its  enlarged 
sense,  would  include  any  oppression  accompanied  with 
colorable  right;  but  only  such  extortion  is  punishable 
as  is  made  so  by  statute,  hence  the  extension  of  the 
common  law  term  to  the  wrongful  use  of  force  or  fear. 

619.    Fear,  such  as  will  constitute  extortion,  may  what 
be  induced  by  a  threat,  either:  may 

constitate 

1.  To  do  an  unlawful  injury  to  the  person  or  prop-  «xtortion- 
6rty  of  the  individual  threatened,  or  to  any  relative  of 
tia,  or  member  of  his  family;  or, 

2.  To  accuse  him,  or  any  relative  of  his,  or  member 
of  his  family,  of  any  crime ;  or, 
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8.  To  expose,  or  impiitp  to  him  or  them  any  de- 
formity or  disgrace;  or, 

4.  To  expose  any  secret  affecting  him  or  them. 

620.  Every  person  who  extoi-ts  any  money  or 
other  property  from  another,  under  circumstances  not 
amounting  to  robbery,  by  means  of  force,  or  any 
threat,  such  as  is  mentioned  in  tbe  preceding  section, 
is  punishable  by  imprisonment  in  the  State  Prison 
exceeding  five  years.      _  i^^Jif 

-gi,.  T>..A«^;^^-P^",^lS';»J°a3Sr»„y  extortion 


Punish- 
ment of 
extortion 
in  certain 
coses. 


not 


force  official  duty."  approved  ^^r  ^^t^&cTZ^i^r.  who  T  \.  t  J^,; 
afford  a  remedy  of  a  sumu«u7  character  ^8^«f  °^^„^^  ^^  „ffi^,l  •  which  a  dlf- 
were  gmlty  of  extortion   or  of  neglect  m  the  perfo  ^^^.^  .^ 

duties     Matter  of  J.  J.  Marks.  45  Cal.  199. 


"J 
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Obtaining 
signature 
by  means 
of  threats. 


522.  Every  person  who,  by  any  extortionate  means, 
obtains  from  another  his  signature  to  any  paper  or 
instrument,  whereby,  if  such  signature  were  freely 
given,  any  property  would  be  transferred,  or  any  debt, 
demand,  charge,  or  right  of  action  created,  is  punish- 
able in  the  same  manner  as  if  the  actual  deliverv  of 
such  debt,  demand,  charge,  or  right  of  action  were 
obtained. 


Sending.  623.     Every  person  who,  with  intent  to  extort  any 

threatening 

letters         mouey  or  other  property  from  another,  sends  or  deliv- 

moneTetc  ®^^  *^  ^^y  P^^^^  ^^^J  letter  or  other  writing,  whether 
subscribed  or  not,  expressing  or  implying,  or  adapted 
to  imply,  any  threat  such  as  is  specified  in  Section  619, 
is  punishable  in  the  same,  manner  as  if  such  money  or 
property  were  actually  obtained  by  means  of  such 
threat. 

Attempts         624.     Every  person  who  unsuccessfllly  attempts, 
money  or     bv  mcaus  of  auv  verbal  threat,  such  as  Is  specified  in 

property  by       "^  •^  I 

verbal**^      Scction  519,  to  extoil  money  or  other  property  from 
threats.       another,  is  guilty  of  a  misdemeanor. 
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Note. — The  prccedinflf  sections  of  this  Chaptei^re 
from  the  New  York  Penal  Code,  Sees.  613-619,  and 
include  our  laws  on  the  subject. 

625.    Every  officer,  agent,  or  employe  of  a  railroad  ^P^J^^  . 
company  who  asks  or  receives  a  greater  sum  than  is  JJJJk'-SJ*®* 
allowed   by  law   for  the   carriage  of  passengers  or  charios. 
freight,  IB  guilty  of  a  misdemeanor. 

Note.— See  Civil  Code  Cal.,Sec.489;  id.,  Sec.  2174, 
rights  and  liabilities  of  common  carriers;  and  Sec. 
2168  and  notes,  who  are  common  carriers.  Common 
carriers  of  persons  and  regulations. — Id.,  Sees.  2180- 
2191;  of  property,  id.,  Sees.  219472203,  and  notes.  In 
recent  cases  in  New  York,  New  Jersey,  and  Pennsyl- 
vania the  right  of  common  carriers — railroads — ^to 
refuse  to  recognize  all  tickets  sold  as  stop-over  tickets 
is  seriously  questioned,  if  not  denied.  If  this  is  the 
established  rule,  then  a  query  arises  whether  it  would 
not  be  gross  extortion  to  exact  pay  a  seco7id  time  for  a 
single  trip^  in  cases  where  the  trip  is  not  pursued  with- 
out interruption.  This  should  be  the  rule,  and  it  is  not 
certain  that  it  is  not  so  already. 


CHAPTER  VIIT. 

FALSE   PERSONATION   AND   CHEATS. 

Sectiok  528.  Marrying  under  false  personation. 

529.  Falsely  personating  another  in  other  cases. 

630.  Receiving  property  in  a  false  character. 

631.  Fraudulent  conveyances. 
532.  Obtaining  money  by  false  pretenses  and  by  false  reports 

of  wealth,  etc. 

633.  Selling  land  twice. 

634.  Married  person  selling  lands  under  false  representa- 

tions. 
535.  Mock  auction. 

628.    (§  90.)     Every  person  who  falsely  personates  ManTinp 
another,  and  in  such  assumed  character  marries  or  pre-  porsonaUon 
tends  to  marry,  or  to  sustain  the  marriage  relation 
towards  another,  with  or  without  the  connivance  of 
such  other,  is  guilty  of  «i  felony.         • 

26 


se 
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Falsely 
personating 
another  in 
other  oases. 


ReeeiHnf 
property  in 
a  false 
character. 


Note. — Such  marriaf^  is  voidable.-— Sec-  68,  Civil 
Code  Cal.  The  word  "personate"  alone,  in  its  ordinary 
definition,  would  probably  include  all  that  the  prefix 
"  falsely  *'  imports.  Still,  it  is  used  in  the  Penal  Code 
N.  y.,  Sec.  620.  Our  statute  was  "falsely  represent 
or  personate."  Here  the  prefix  to  "represent"  was 
necessary.  The  expression  of  the  text,  however,  being 
similarly  used  in  different  States,  will  enable  the  Courts 
to  have  less,  if  any,  trouble  in  expounding  it.  Bout., 
in  his  L.  Diet.,  "Personate,"  says  at  common  law  per- 
sonating another  for  the  purpose  of /raud  was  only  a 
misdemeanor.  The  text,  properly  regarding  a  fraud  in 
the  solemn  engagement  of  the  marital  relation  as  of  a 
very  grave  character,  affixes  to  it  a  corra<pondingly 
heavy  punishment,  greater  even  than  the  N.  Y.  Code. 

629.  (§  90.)  Every  person  who  felsely  personates 
another,  and  in  such  assumed  character,  either: 

1.  Becomes  bail  or  surety  for  any  party  in  any  pro- 
ceeding whatever,  before  any  Court  or  officer  author- 
ized to  take  such  bail  or  surety;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in 
the  name  of  another  person,  any  written  insti*ament, 
with  intent;  that  the  same  may  be  recorded,  delivered, 
and  used  as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by 
the  person  falsely  personated,  he  might,  in  any  event, 
become  liable  to  any  suit  or  prosecution,  or  to  pay  any^ 
sum  of  money,  or  to  incur  any  charge,  forfeiture,  or 
penalty,  or  whereby  any  benefit  miglit  accrue  to  the 
party  personating,  or  to  any  other  person; 

— Is  punishable  by  imprisonment  in  the  County  Jail 
not  exceeding  two  years,  or  by  fine  not  exceeding  five 
thousand  dollars. 

Note. — See  note  to  preceding   section.    Here  the 
punishment  is  like  that  of  the  N.  ll.  Code. 

630.  (§  91.)     Eveiy  person  who  fallely  peraonates  '- 
another,  and  in  such  assumed  character  receives  any 
money  or  property,  knowing  that  it  is  Intended  to  be 
delivered  to  the  individual  so  personatJd,  with  intent 
to  convert  the  same  to  his  own  use,  lor  to  that  oi 
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another  person,  or  to  deprive  the  true  owner  theiffibf, 
is  punishable  in  the  same  manner  and  to  the  same 
extent  as  for  larceny  of  the  money  or  property  so 
received. 

Note.— See  note  to  Sec.  588. 

631.  (§  129.)  Every  person  who  is  a  party  to  any  Fraudulent 
fiaudalent  conveyance  of  any  lands,  tenements,  or  ^^^ 
hereditaments,  goods  or  chattels,  or  any  right  or  inter- 
est issuing  out  of  the  same,  or  to  any  bond,  suit,  judg- 
ment, or  execution,  contract  or  conveyance,  had,  made, 
or  contrived  with  intent  to  deceive  and  defraud  others,  ^ 
or  to  defeat,  hinder,  or  delay  creditors  or  others  of 
their  just  debts,  damages,  or  demands;  or  who,  being 
a  party  as  aforesaid,  at  any  time  wittingly  and  will- 
ingly puts  in,  uses,  avows,  maintains,  justifies,  or  defends 
the  same,  or  any  of  them,  as  true,  and  done,  had,  or 
made  in  good  faith,  or  upon  good  consideration,  or 
aliens,  assigns,  or  sells  any  of  the  lands,  tenements, 
hereditaments,  goods,  chattels,  or  other  things  before 
mentioned,  to  him  or  them  conveyed  as  aforesaid,  or 
any  part  thereof,  is  guilty  of  a  misdemeanor. 

Note.—**  Actual  fraud  *'  defined.— Sec.  1572,  and 
note,  Civil  Code  Cal;  see,  al&o,  * 'constructive,"  id., 
Sec.  1573. 

532.     (§§  130,  131.)     Every  person  who  knowingly  obtaining 

,  money  by 

and  desiofnedly,  by  false  or  fraudulent  representation  fai\« 

o  •''      •'  ^  pretonseB 

or  pretenses,  defrauds  any  other  person  of  money  or  f^^^^ 
property,  or  who  causes  or  procures  others  to  report  w«iaS,^tc. 
fiilsely  of  his  wealth  or  mercantile  character,  and  by 
thus  imposing  upon  any  person  obtains  credit,  and 
thereby  fraudulently  gets  into  possession  of  money  or 
property,  is  punishable  by  imprisonment  in  the  County 
Jail,  not  exceeding  one  year,  and  by  fine  not  exceed- 
ing three  times  the  value  of  the  money  or  property  so 
obtained. 

633.     (§  132.)     Every  person  who,  after  once  sell- 
ing, bartering,  or  disposing  of  any  tract  of  land  or 
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town  lot,  or  after  executing  any  bond  or  agreement 
for  the  sale  of  any  laud  or  town  lot,  again  willfully  and 
with  intent  to  defraud  previous  or  subsequent  par- 
chasers,  sells,  barters,  or  disposes  of  the  same  tract  of 
laud  or  town  lot,  or  any  part  thereof,  or  willfully  and 
with  intent  to  defraud  previous  or  subsequent  jiur- 
chasers,  executes  any  bond  or  agreement  to  sell,  barter, 
or  dispose  of  the  same  laud  or  lot^  or  any  part  thereof, 
to  any  other  person  for  a  valuable  consideration,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
less  than  one  nor  more  than  ten  yeare. 

Note. — This  section  is  founded  on  Section  132  of  the 
Grimes  and  Puni^hment  Act  of  1850.  The  words 
**  knowingly  and  fraudulently*'  are  stricken  out,  and 
the  phrase  **  willfully  and  with  intent  to  defraud  pre- 
vious or  subsequent  purchasers  "  insei-ted  in  lieu  thereof. 
Section  132  was  evidently  intended  to  embody  the  pro- 
visions of  the  statute  of  27  £liz.,  Chap.  4,  which  made 
it  a  criminal  oifense  for  any  person  to  sell  or  convey 
land  and  the  like  with  intent  to  defraud  previous 
or  stibaequent  purchasers^  and  proceeded  upon  the 
tlieory  that  either  of  the  purchasers  may  be  defrauded 
by  the  second  sale.  The  substitution  of  the  word 
"fraudulently''  for  the  precise  words  of  the  English 
statute,  which  are  here  restored  to  the  section,  rendered 
Section  1^2  obscure,  and  made  it  uncertain  as  to  whether 
the  fraud  necessary  to  constitute  the  offense  must  move 
against  previous  or  subsequent  purchasers,  whilst,  if 
directed  against  either,  the  case  fell  within  the  mischief 
the  statute  intended  to  guard  against.  This  want  of 
precision  in  Section  132  has  already  been  the  subject  of 
judicial  observation  in  this  State  (People  vs.  Garnett, 
35  Cal.,  p.  470),  and  it  has  been  held.  Chief  Juj-tice 
Rhodes  expressing  no  opinion,  that  the  section  must 
receive  the  same  construction  as  the  English  statute 
cited;  therefore,  it  was  manifestly  proper  that  the  lan- 
guage of  the  latter  statute  should  be  restored. 

Married  634.     Every  married  person  who  fafcely  and  fraud- 

seiiing        ulently  represents  himself  or  herself  al  competent  to 

lands  under  ./         x  I  <? 

aSuSoM^  sell  or  mortgage  any  real  estate,  to  llie  validity  of 
which  sale  or  mortgage  the  assent  orlconcurrence  of 
his  wife  or  her  husband  is  necessary,  Aid  under  such 
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representation^  willfully  conveys  or  mortgages  the 
same,  is  guilty  of  felony. 

Note.— Founded  on  the  Act  of  April  27th,  1863,  to 
prevent  the  fraudulent  sale  or  incumbrance  of  real 
estate  by  married  women  (Stats.  1868,  p.  750,  Sec.  1), 
here  extended  to  include  the  husband,  and  to  prevent 
f^aud  in  th'^  attempted  disposition  of  the  homestead. 

535.  Every  person  who  obtains  any  money  or  Mock 
property  from  another,  or  obtains  the  signature  of  an-  - 
other  to  any  written  instrument,  the  false  making  of 
which  would  be  forgery,  by  means  of  any  false  or 
fraudulent  sale  of  property  or  pretended  property,  by 
auction,  or  by  any  of  the  practices  known  as  mock 
auctions,  is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  three  years,  or  in  the  County 
Jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  impris- 
onment; and,  in  addition  thereto,  forfeits  any  license 
he  may  hold  as  auctioneer,  and  is  forever  disqualified 
from  receiving  a  license  to  act  as  auctioneer  within 
this  State. 

Note.— See  **  Auctioneers,"  Sec.  8284,  et  seq.,  Pol. 
CodeCal.  *i    /  ^ 

CHAPTER  IX. 

FRAUDULENTLY    FITTING    OUT    AND    DESTROYING  VESSELS. 

Secttion  539,  Captain  or  other  officer  willfully  destroying  vessel,  etc. 

540.  Other  persons  willfully  destroying  vessel,  etc. 

541.  Making  false  manifest,  etc. 

539.    Every  captain  or  other  officer  or  person  in  Captain  or 
command  or  charge  of  any  vessel,  who,  within  this  J^^j^SJu^ 
State,  willfully  wrecks,  sinks,  or  otherwise  injures  or  vwBei^otf. 
destroys  such  vessel,  or  any  cargo  in  such  vessel,  or 
willfully  permits  the  same  to  be  wrecked,  sunk,  or 
otherwise  injured  or  destroyed,  with  intent  to  preju- 
dice or  defraud  any  other  person,  is  punishable  by 


( 
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imprisonment  in  the  State  Prison  not  less  than  three 
yeai-s. 

Note. — Injuring  or  destroying  vessels  upon  the  high 
seas  is  provided  for  by  various  Acts  of  Congress. — See 
the  Acts  collected,  Brightly's  Dig.,  pp.  209-211.  The 
above  section  is,  therefore,  limited  to  acts  committed 
within  this  State. 


Other 
persons 


540.    Every  person,  other  than  such  as  are  em- 
Jeltro^fn*    traced  within  the  last  section,  who  is  guilty  of  any 
vessel,  etc.    ^q^  therein  specified,  is  punishahle  by  imprisonment 
in  the  State  Prison  for  a  term  not  exceeding  ten  years. 


Making 
false 

manifest, 
etc. 


641.  Every  person  guilty  of  preparing,  making,  or 
subscribing  any  false  or  fraudulent  manifest,  invoice, 
bill  of  lading,  ship's  register,  or  protest,  with  intent  to 
defraud  another,  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  three  years. 

NoTK. — This  Chapter  is  similar  to  the  New  York 
Penal  Code,  p.  227. 


Detaining 

wrecked 

property 

after 

aaWage 

paid. 


CHAPTER  X. 

FRAUDULENTLY    KEEPING    POSSESSION    OP   WRECKED  PROP- 
ERTY. 

SsoTiON  544.  Detaining  wrecked  property  after  salva^  paid. 

545.  Unlawfully  taking  or  having  possession  of  wrecked 
property. 

544.  Every  person  who  keeps  any  wrecked  prop- 
erty, or  the  proceeds  thereof,  after  the  salvage  and 
expenses  chargeable  thereon  have  been  agreed  to  or 
adjusted,  and  the  amount  thereof  hes  been  paid  to 
him,  is  punishable  by  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  in  the  (|ounty  Jail  not 
exceeding  one  year,  or  both. 

Note.— stats.  1850,  p.  173,  Sel.  24.  See  Political 
Code  Cal.,  "Wrecks  and  wreck|d  property,"  Sees. 
2403-2418,  and  notes. 
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545.    Every  person   who  takes  away  any  goods  JJ^l^'^^^jJ^ 
from  any  stranded  vessel,  or  any  goods  cast  by  the  pJ^'JIion 
sea  upon  the  land,  or  found  in  any  hay  or  creek,  or  pJo'JJirty!^ 
knowingly  has  in  his  possession  any  goods  so  taken  or 
found,  and  does  not  deliver  the  same,  to  the  Sheriff  of 
the  county  where  they  were  found,  or  notify  him  of 
his  readiness  to  do   so  within  thirty  days  after  the 
same  have  been  taken  by  him,  or  have  come  into  his 
possession,  is  guilty  of  a  misdemeanor. 

NoTB.— Stats.  1850,  p.  173,  Sec.  26.    See  Sees.  240S- 
2418,  Pol.  Code  Cal. 


CHAPTER  XI. 

FRAUDULENT  DESTRUCTION  OF  PROPERTY  INSURED. 

Section  548.  Burning  or  destroying  property  insured. 

549.  Presenting  false  proofs  in  support  of  a  claim  upon 
policy  of  insurance. 

548.  Every  person  who  willfully  bums,  or  in  any  Burning  or 
other  manner  injures  or  destroys  any  property  which  gJJ^ 
is  at  the  time  insured  against  loss  or  damage  by  fire 

or  by  any  other  casualty,  with  intent  to  defraud  or  pre- 
judice the  insurer,  whether  the  same  be  the  property 
of  or  in  possession  of  such  person  or  of  any  other,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
less  than  one  nor  more  than  ten  years. 

Note. — This  section  is  substituted  for  Sec.  7  of  the 
Act  of  April  19th,  1856  (Stats.  1856,  p.  1S2),  and  is  ex- 
tended to  include  every  injury  to  property  insured. — 
See  notes  to  Sees.  4.47,  452,  et  seq.,  ante;  see  '*  Insur- 
ance defined,'*  Sec.  2527,  Civil  Code;  subjects,  Sec. 
253],etal.,  id. 

549.  Every  person  who  presents  or  causes  to  be  Presontinj 

•^     •*-  ,  false  proon 

presented  any  false  or  fraudulent  claim,  or  any  proof  JJ^^'^JJ^ 
in  support  of  any  such  claim,  upon  any  contract  of  w^poiioy 
insurance  for  the  payment  of  any  loss,  or  who  pre-  *°'"'*™^ 
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pares,  makes,  or  subscribes  any  account,  certificate  of 
survey,  affidavit,  or  proof  of  loss,  or  other  book,  paper, 
or  writing  with  intent  to  present  or  use  the  same,  or  to 
allow  it  to  be  presented  or  used  in  support  of  any  such 
claim,  is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  three  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  both. 

Note. — See  notes  to  Sees.  447-452,  ante;  see  **  Notice 
of  Loss,"  Civil  Code,  Sees.  2683^2637. 


CHAPTER   Xn. 

FALSE   WEIGHTS   AND   MEASURES. 

Skction  552.  "False  weight"  and  "measure"  defined. 

553.  Using  false  weights  or  measures. 

554.  Stamping  false  weight,  measure,  or  tare  on  casks  or 

packages. 

"False  552.    A  false  weight  or  measure  is  one  which  does 

weight''  ® 

»nd  not  conform  to  the  standard  established  by  the  laws  of 

defined.       the  United  States  of  America. 

Note.— Based  on  the  Act  of  April  4th,  1861  (Stats. 
1861,  p.  86),  establishing  a  standard  of  weights  and 
measures. — See  Political  Code  Cal.,  "Weights  and 
Measures, '^  Sees.  3209-^223,  and  notes.  Our  stetute 
recognizes  the  superiority  of  the  Act  of  Congress, 
hence  our  statute  must  be  construed  as  subordinate 
thereto,  the  Act  of  Congress  given  in  note  to  Sec.  3209 
of  the  Political  Code  being  approved  July  28th,  1866, 
and  our  statute,  on  which  the  sections  of  the  Code  are 
based,  was  approved  April  4th,  1861,  p.  86. 

Usinp  false       553.    Every  person  who  uses  anvfv^eight  or  meas- 

weights  or  ,  ,  .1  • 

measures,  ure,  knowiDg  it  to  be  false,  by  which  use  another  is 
defrauded  or  otherwise  injured,  is  gfilty  of  a  misde- 
meanor. 

ISToTE. — Founded  upon  Sec.  ll  of  the  Act  cited  in 
note  to  preceding  section,  and  %c.  133  of  the  Crimes 
and  Punishment  Act  of  1850  (Stals.  1850,  p.  229.) 
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654.    Every  person  who  knowingly  marks  or  stamps  stamping 

IftlBO 

felse  or  short  weight  or  measure,  or  false  tare,  on  any  weight. 

o  '  ^  J     measure, 

cask  or  package,  or  knowingly  sells,  or  offers  for  sale,  cLkfor^" 
auy  cask  or  package  so  marked,  is  guilty  of  a  misde-  ^^  **^ 
meanor. 


CHAPTER  Xm 


FRAUDULENT   INSOLVENCIES   BY   CORPORATIONS,  AND  OTHER 
FRAUDS   IN   THEIR    MANAGEMENT. 

Section  557.  Frauds  in  giibscriptiona  for  stock  of  corporations. 

558.  Frauds  in  procuring  organization  of  corporation,  or 

increasing  its  capital. 

559.  Unauthorized  use  of  names  in  prospectus,  etc. 

560.  Misconduct  of  Directors  of  stock  corporations. 

561.  Savings  bank  officer  overdrawing  his  account. 

562.  Receiving  deposits  in  insolvent  banks. 

563.  Frauds  in  keeping  accounts  in  books  of  corporations. 

564.  Officer  of  corporation  publishing  false  reports  of  its 

condition, 

565.  Officer  of  corporation  to  permit  an  inspection  of  its 

books. 

566.  Officer  of  railroad  company  contracting  debt  in  its 

behalf  exceeding  its  available  means. 
667.  Debt  contracted  in  violation  of  last  section  not  invalid. 

568.  Director  of  a  corporation  presumed  to  have  knowledge 

of  its  affairs. 

569.  Director  present  at  meeting,  when  presumed  to  have 

assented  to  proceedings. 

570.  Director  absent  from  meeting,  when  presumed  to  have 

assented  to  proceedings. 

571.  Foreign  corporations. 

572.  "Director"  defined. 

557.    Every  person  who  siffns  the  name  of  a  ficti-  Fraud  in 

J.  1  .  Bubscrip- 

mous  person  to  any  subscription  for  or  agreement  to  ^j^J^^f 
take  stock  in  any  corporation  existing  or  proposed,  and  tfonS!'*" 
every  person  who  signs  to  any  subscription  or  agree- 
ment the  name  of  any  person,  knowing  that  such  per- 
^n  has  not  means  or  does  not  intend  in  good  faith  to 
eomply  with  all  the  terms  thereof,  or  under  any  under- 
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Frauds  in 
procuring 
organiuk- 
tion  of 
oorpora- 
tion,  or 
increafiinff 
its  oapitaL 


Unanthor- 
ised  use  of 
name  in 
prospeotiUt 
«tc 


Standing  or  agreement  that  the  termer  of  such  sub- 
scription or  agreement  are  not  to  be  complied  with  or 
enforced,  is  guilty  of  a  misdemeanor. 

Note. — This  section  is  intended  to  reach  a  species  of 
fraud  frequently  practiced  in  the  organization  of  cor- 
porations.— See  Palmer  vs.  Lawrence,  3  Sandf.,  p.  161; 
1  Seld.,  p.  389;  see  Civil  Code  Cal.,  Sees.  292,  sub- 
scription to  articles;  293,  subscription  to  the  capital 
stock;  295,  oath  to  subscription. 

568.  Every  officer,  agent,  or  clerk  of  any  corpora- 
tion, or  of  any  persons  proposing  to  organize  a  corpo- 
ration, or  to  increase  the  capital  stock  of  any  corpora- 
tion, who  knowingly  exhibits  any  &l8e,  forged,  or 
altered  book,  paper,  voucher,  security,  or  other  instru- 
ment of  evidence  to  any  public  officer  or  board  author- 
ized by  law  to  examine  the  organization  of  such  cor- 
poration, or  to  investigate  it«  affairs,  or  to  be  allowed 
an  increase  of  its  capital,  with  intent  to  deceive  such 
officer  or  board  in  respect  thereto,  is  punishable  by 
imprisonment  in  the  State  Prison  not  less  than  three 
nor  more  than  ten  years. 

Note.— See  Civil  Code  Cal.,  "  Corporations,"  Sec. 
816;  also,  formation  of,  Sees.  283-320,  id.;  corporate 
stock,  Sees.  322-349,  id.;  records,  Sees.  877,  378,  id.; 
increasing,  etc.,  stock.  Sec.  359,  id.  For  different  kinds 
of  corporations  and  subscriptions  to  their  capital  stock, 
see  Titles  in  Index  to  pp.  81-195,  being  Part  IV,  Div. 
I,  id.,  Vol.  I. 

559.  Every  person  who,  without  being  authorized 
so  to  do,  subscribes  the  name  of  another  to  or  inserts 
the  name  of  another  in  any  prospectus,  circular,  or 
other  advertisement,  or  announcement  of  any  corpora- 
tion or  joint  stock  association,  existing  or  intended  to 


same  to  be  pub- 
believe  that  the 
an  officer,  agent, 


be  formed,  with  intent  to  permit  th< 

lished,  and  thereby  to  lead  persons  t 

person  whose  name  is  so  subscribed  it 

member  or  promoter  of  such  corpo  "ation  or  associar 

tion,  is  guilty  of  a  misdemeanor. 

Note.— Civil  Code  Cal.,  subf 
see  note  to  Sec.  558,  ante. 


riptlon,  Sees.  292, 296; 
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560.     Every  director  of  any  stock  corporation  who  Misconduct 

^  J  r  ofDirectow 

concurs  in  anv  vote  or  act  of  the  directors  of  such  cor-  ^^  ^^^ 

•  cprporar 

poration  or  any  of  them,  by  which  it  is  intended,  *'°°*- 
either  : 

1.  To  make  any  dividend,  except  from  the  surplus 
profits  arising  from  the  business  of  the  corporation, 
and  in  the  cases  and  manner  allowed  by  ]aw;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except 
as  provided  by  law,  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock  of  the  corpora- 
tion; or, 

3.  To  discount  or  receive  any  note  or  other  evi- 
dence of  debt  in  payment  of  any  installment  actually 
called  in  and  required  to  be  paid,  or  with  the  intent  to 
provide  the  means  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence 
of  debt,  with  the  intent  to  enable  any  stockholder  to 
withdraw  any  part  of  the  money  paid  in  by  him,  or 
his  stock;  or, 

5.  To  receive  fi'om  any  other  stock  corporation,  in 
exchange  for  the  shares,  notes,  bonds,  or  other  evi- 
dences of  debt  of  their  own  corpoi-ation,  shares  of  the 
capital  stock  of  such  other  corporation,  or  notes,  bonds, 
or  other  evidences  of  debt  issued  by  such  other  corpo- 
ration; 

—Is  guilty  of  a  misdemeanor. 

Note. — See  "Corporations,"  Civil  Code,  and  note 
to  Sec.  558,  ante.    In  point,  see  id.,  Sec.  309. 

561.  Every  oflBicer,  a^ent,  teller,  or  clerk  of  any  Saving« 

bank  officer 

savings  bank,  who  knowingly  overdraws  his  account  P^^rij*'^" 
with  such  bank,  and  thereby  wrongfully  obtains  the  ^'^'^^ 
money,  note,  or  funds  of  such  bank,  is  guilty  of  a  mis- 
demeanor. 

562.  Every  officer,  agent,  teller,  or  clerk  of  any  Receiyin^ 
bank,  and  every  individual  banker,  or  agent,  teller,  or  insolvent 
clerk  of  any  individual  banker,  who  receives  any 
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deposits,  knowing  that  such  bank,  or  association,  or 
banker  is  insolvent^  is  guilty  of  a  misdemeanor. 

Note.— See  Niaton's  Dig.  L.  of  N.  J.,  p.  372,  Sec. 
4;  State  vs.  Stimson,  4  Zabr.,  p.  478. 

Frauds  in         563.     Evcrj-  director,  oflScer,  or  agent  of  any  cor- 
SSX'l!?"*  poration  or  joint   stock  association,  who   knowingly 
gwra-      receives  or  possesses  himself  of  any  property  of  such 
corporation  or  association,  otherwise  than  in  payment 
of  a  just  demand,  and  who,  with  intent  to  defraud, 
omits  to  make,  or  to  cause  or  direct  to  be  made,  a  full 
and  true  entry  thereof  in  the  books  or  accounts  of  such 
corporation  or  association,  and  every  director,  officer, 
agent,  or  member  of  any  corporation  or  joint  stock 
association   who,   with   intent   to    defraud,   destroys, 
altera,  mutilates,  or  falsifies  any  of  the  books,  papei's, 
writings,  or  securities  belonging  to  such  corporation 
or  association,  or  makes,  or  concurs  in  making,  any 
false  entries,  or  omits,  or  concura  in  omitting  to  make 
any  material  entiy  in  any  book  of  accounts,  or  other 
record  or  document  kept  by  such  corporation  or  asso- 
ciation, is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  three  nor  more  than  ten  years,  or 
by  imprisonment  in  a  County  Jail  not  exceeding  one 
year,  and  a  fine  not  exceeding  five  hundred  dollars, 
or  by  both  such  fine  and  imprisonment. 

Note. — See  note  to  Sec.  558,  ante,  Stats.  24  and  25 
Vict.,  Chap.  96,  Sec.  82. 

Officer  of         664.     Every  director,  oflScer,  or  agent  of  any  cor- 

•orporation  .  .    .  .      .  -i         ■.  .      i 

jubiishing  poratiou  or  joint  stock  association,  who  knowingly 
Foi)ort8  concurs  in  making  or  publishing  any  written  report, 
exhibit,  or  statement  of  its  aflEairs  cr  pecuniary  con- 
dition, containing  any  material  staJement  which  is 
false,  other  than  such  as  are  mlntioned  in  this 
Chapter,  is  guilty  of  a  misdemeanor.! 

Note.— See  Sec.  316,  Civil  (|ode  Cal.;  also,  CroM 


•ojidition. 


vs.  Sackett,  6  Abbott's  Pr.  R., 
cases  there  cited;  also,  Harper 
Abbott's  Pr.,  p.  234. 


247,  and  numerouB 
vs.  Chamberlain,  II 
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565.      Every  oflBcer  or  affent  of  any  corporation,  OflBcerof 

corporation 

havmsc  or  keepinjs:  an  office  within  tins  State,  who  has  to  permit 

o  t      o  'an  inapec- 

in  his  custody  or  control  any  book,  paper,  or  docu-  bookSf*^ 
ment  of  such  corporation,  and  who  refuses  to  give  to 
a  stockholder  or  member  of  such  corporation,  lawfully 
demanding,  during  office  hours,  to  inspect  or  take  a 
copy  of  the  same,  or  of  any  part  thereof,  a  reasonable 
opportunity  so  to  do,  is  guilty  of  a  misdemeanor. 

NoTK.— See  Sees.  377,  378,  Civil  Code  Cal.;  also, 
Sees.  382,  383.  Stock  and  transfer  books  to  be  kept 
open  to  inspection,  and  examination  of  affiiirs  by  offi- 
cers of  the  State  and  the  Legislature. — Cotheal  vs. 
Brouwer,  1  Seld.,  p.  5C2. 

666.     Every  officer,  a^ent,  or  stockholder  of  any  officer  of 

'  .  ,  railroad 

railroad  company,  who  knowingly  assents  to  or  has  company 

»■       '^  ^  o  •/  contracting 

any  agency  in  contracting  any  debt  by  or  on  behalf  of  b!haif  **" 
Buch  company,  unauthorized  by  a  special  law  for  the  fte^avaiia- 
puri)Ose,  the  amount  of  which  debt,  with  other  debts 
of  the  company,  exceeds  its  available  means  for  the 
payment  of  its  debts,  in  its  possession,  under  its  con- 
trol, and  belonging  to  it  at  the  time  such  debt  is  con- 
tracted, including  its  bona  fide  and  available  stock 
subscriptions,  and  exclusive  of  its  real  estate,  is  guilty 
of  a  misdemeanor. 

NoTK.— See  Civil  Code,  Sees.  309,  456,  457. 

567.     The  last  section  does  not  aftect  the  validity  Debt 

contracted 

of  a  debt  created  in  violation  of  its  provisions,  as  j,°[i°}*^****'' 
against  the  company.  iSJ&l''^* 

668.    Every  director  of  a  corporation  or  joint*stock  Director  of 

a  corpora- 
association  is  deemed  to  possess  such  a  knowledge  of  tion 

'^  "  presumed 

the  affaire  of  his  corporation  as  to  enable  him  to  deter-  hJ,owI3feige 
mine  whether  any  act,  proceeding,  or  omission  of  its  o^^****^"" 
directors  is  a  violation  of  this  Chapter.  Director 

present  at 
meeting, 

569.    Every  director  of  a  corporation  or  loint  stock  ^^^^     . 

•/  I  *f  presumed 

association  who  is  present  at  a  meeting  of  the  directors  JSseStedto 
at  which  any  act,  proceeding,  or  omission  of  such  di-  FniS.®^' 
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Director 

absent 

fVom 

meeting, 

when 

preeumod 

to  have 

assented  to 

proceed-^ 

mgs. 


Foreign 
corpora- 
tions. 


"  Director" 
defined. 


rectors,  in  violation  of  this  Chapter  occurs,  is  deemed 
to  have  concurred  therein,  unless  he  at  the  time  causes 
or  in  writing  requires  his  dissent  therefrom  to  be  en- 
tered in  the  minutes  of  the  directors. 

NoTK.— See  Sees.  809, 317,  Civil  Code  Cal.    Present, 
and  dissenting  from  action. — Sec.  377,  id. 

670.  Every  director  of  a  corpomtion  or  joint  stock 
association,  although  not  present  at  a  meeting  of  the 
director  at  which  any  act,  proceeding,  or  omission  of 
such  directors,  in  violation  of  this  Chapter  occurs,  is 
deemed  to  have  concurred  therein,  if  the  facts  consti- 
tuting such  violation  ai>pear  on  tlie  records  or  minutes 
of  the  proceedings  of  the  Board  of  Directors,  and  he 
remains  a  director  of  the  same  company  for  six  months 
thereafter,  and  does  not  within  that  time  cause,  or  iu 
writing  require,  his  dissent  from  such  illegality  to  be 
entered  in  the  minutes  of  the  directors. 

571.  It  is  no  defense  to  a  prosecution  for  a  viola- 
tion of  the  provisions  of  this  Chapter,  that  the  corf)0- 
ration  was  one  created  by  the  laws  of  another  State, 
Government,  or  country,  if  it  was  one  carrying  on  busi- 
ness or  keeping  an  office  therefor  within  this  State. 

672.  The  term  "Director,"  as  used  in  this  Chap- 
ter, embraces  any  of  the  persons  having  by  law  the 
direction  or  management  of  the  atfaira  of  a  corpora- 
tion, by  whatever  name  such  persons  are  described  in 
its  charter  or  known  by  law. 

Note. — Most  of  the  provisions  of  this  Chapter,  which 
arc  taken  from  the  New  York  Penal  Code  (Sees.  645- 
6(>8),  are  new  to  our  laws.  The  great  importance  that 
corporations  are  assuming  in  tie  country,  the  alnio«t 
absolute  power  of  the  Directirs  over  the  property 
of  the  corporation,  and  the  nunerous  frauds  that  are 
perpetrated  upon  the  communiti  as  well  as  upon  share- 
holders, point  the  necessity  forptringent  penal  enact- 
ments. 
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CHAPTER  XIV. 

PitAUDXJIaEWT    rSSUB    OP    DOCUMENTS    OF    TITLE    TO    MER- 
CHANDISE. 

SscnoK  577.  Issuing  fictitious  bills  of  lading,  etc. 
678.  Issuing  fictitious  wnrehouse  receipts. 

579.  Srroneous  bills  of  lading  or  receipts  issued  in  good  faith 

excepted. 

580.  Duplicate  receipts  must  be  marked  **  duplicate.*' 

581.  Selling,  hypothecating,  or  pledging  property  received 

for  transportation  or  storage. 

582.  Bill  of  lading  or  receipt  Issued  by  warehouseman  must 

be  canceled  on  redelivery  of  the  property. 

583.  Property  demanded  by  process  of  law.  ^  ■' 

577.  Every  person,  being  the  master,  owner,  or  iM?in« 
agent  of  any  vessel,  or  officer  or  agent  of  any  railroad,  ^^}  ^^ 
express,  or  transportation  company,  or  otherwise  being 
or  representing  any  carrier,  who  delivers  any  bill  of 
lading,  receipt,  or  other  voucher,  by  which  it  appears 
that  any  merchandise  of  any  description  has  been 
shipped  on  boai-d  any  vessel,  or  delivered  to  any  rail- 
road, express,  or  transportation  company  or  other  car- 
rier, unless  the  same  has  been  so  shipped  or  deUvered, 
and  is  at  the  time  actually  under  the  control  of  such 
carrier,  or  the  master,  owner,  or  agent  of  such  vessel, 
or  of  some  officer  or  agent  of  such  company,  to  be 
forwarded  as  expressed  in  such  bill  of  lading,  receipt, 
or  voucher,  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  both. 

NoTK. — Bill  of  lading  defined,  Civil  Code  Cal.,  Sec. 
2126,  and  note:  **An  instrument  in  writing,  signed  by 
a  carrier  or  his  agent,  describing  the  freight  so  ^  to 
identify  it,  stating  the  name  of  the  consignor,  the  terms 
of  the  contract  for  carriage,  and  agreeing  or  directing 
that  the  freight  be  delivered  to  the  order  or  assigns  of 
a  specified  person  at  a  specified  place." 

578.     Every  person  carrying  on  the  business  of  a 
warehouseman,  wharfinger,  or  other  depositary  of  prop- 
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erty,  who  issues  any  receipt,  bill  of  lading,  or  other 
voucher  for  any  merchandise  of  any  description,  which 
has  not  been  actually  received  upon  the  premises  of 
such  person,  and  is  not  under  his  actual  control  at  the 
time  of  issuing  such  instrument,  whether  such  instru- 
ment is  issued  to  a  person  as  being  the  owner  of  such 
merchandise  or  as  security  for  any  indebtedness,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
exceeding  five  years,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  both. 

NoTK. — Warehouseman  is  a  person  who  receives 
goods  and  merchandise  to  be  stored  in  his  warehouse 
for  hire. — Bouv.  L.  Diet.,  Vol.  2,  p.  650.  Wharfinger^ 
one  who  owns  or  keeps  a  wharf  for  the  purpose  of 
receiving  and  shipping  merchandise  to  and  from  it  for 
hire. — Id.,  p.  6(K).  Receipt^  a  written  acknowledg- 
ment of  ♦  ♦  ♦  delivery  of  chattels. — See,  also, 
Hooper  vs.  Wells,  Fargo  &  Co.,  27  Cal.,  p.  11.  Other 
depositary  includes  common  carriers,  forwarders,  inn- 
keepers, pawnbrokers,  pledgees,  etc.;  it  means  one  who 
receives  personal  property  to  be  kept  for  the  benefit  of 
the  depositor  or  a  third  party. — Civil  Code,  Sec.  1814. 

679.  Xo  person  can  be  convicted  of  an  offense 
under  the  last  two  sections  by  reason  that  the  con- 
tents of  any  barrel!,  box,  case,  cask,  or  other  vessel 
or  package  mentioned  in  the  bill  of  lading,  receipt, 
or  other  voucher  did  not  correspond  with  the  descrip- 
tion given  in  such  instrument  of  the  merchandise  re- 
ceived, if  such  description  corresponded  substantially 
with  the  marks,  labels,  or  brands  upon  the  outside  of 
such  vessel,  or  package,  unless  it  appears  that  the 
accused  knew  that  such  marks,  labels,  or  brands  were 
untrue. 

Note.— Div.  Ill,  Part  IV,  title  III,  "Deposit," 
Civil  Code  Cal.,  Vol.  1,  treats|of  deposits  of  eveiy 
character. 


is  Chapter,  who 
or  voucher,  of  a 


680.    Every  person  mentioned  in  t 
issues  any  second  or  duplicate  receipt 
kind  specified  therein,  at  a  time  w  lile  any  former 
receipt  or  voucher  for  the  merchan<  ise  specified  in 
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such  second  receipt  is  outstanding  and  uncanceled, 
without  writing  across  the  face  of  the  same  the  word 
"Duplicate,"  in  a  plain  and  legible  manner,  is  punish- 
able by  imprisonment  in  the  State  Prison  not  exceed- 
ing five  years,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  both. 

Note. — Sec.  2130,  and  note,  Civil  Code  Cal.,  pro- 
vides for  is8uinjr  geveral  receipts  or  bills  of  lading;  this 
is,  of  course,  not  prohibited  by  this  section. 

681 .    Every  person  mentioned  in  this  Chapter,  who  ?«"»°f 
sells,   hypothecates,  or  pledges  any  merchandise  for  pi^^g' 
which  any  bill  of  lading,  receipt,  or  voucher  has  been  ?IceivS 
issued  by  him,  without  the  consent  in  writing  thereto  p^Ifrtation 

/•     «  ,  or  Btorago. 

of  the  person  holding  such  bill,  receipt,  or  voucher,  is 
punishable  by  imprisonment  in  the  State  Prison  not 
exceeding  five  years,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  both. 

Note. — Nothing  in  this  section  is  intended  to  pre- 
vent the  disposal  of  "  unclaimed  property,"  as  provided 
in  the  Political  Code  Cal.,  by  Sees.  3152-3157. 

\2.    Every  pereon  mentioned  in  this  Chapter,  whor  Bin  of 
delivehksto  another  any  merchandise  for  which  anv^U  receipt 

^S^  •'  jr  issued  by 

of  lading,  r«<^ipt,  or  voucher  has  been  issued^linless  hou^man 
such  receipt  oK^ucher  bore  upon  its  fa^/g^e  words  Sncefod 
"  Kot  negotiable,"  pfebinly  written  or^^fetfnped,  or  unless  ery'of  ^tho 

^***Sifc3         1   _^^^^  1  .  property. 

such  receipt  is  8urrendereft<Qipec;anceled  at  the  time 
of  such  delivery,  or  imj€Ss7i^**^he  case  of  a  partial 
delivery,  a memomjiduin  thereof  isn^lm'sed  upon  such 
receipt  or  v^jwffei',  is  punishable  by  ina^^t^onment  in 
the  SjjjA^'rrison  not  exceeding  five  years,  orSj^a  fine 
exceeding  one  thousand  dollars,  or  both. 

Note. — See  "negotiability,"  etc.,  of  bills  of  lading, 
Sees.  2127,  2128,  Civil  Code  Cal. 

683.     The  last  two  sections  do  not  apply  where  Property 

.  ,  demanded 

property  is  demanded  or  sold  by  virtue  of  process  of  bv  process 

01  l&W. 

law. 

Note. — This   Chapter   corresponds  with   the  New 

York  Penal  Code,  p.  254. 
28 
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CHAPTER    XV. 

MALICIOUS    INJURIES    TO    RAILROAD    BRIDGES,   HIGHWAYS, 

BRIDGES,   AND    TELEGRAPHS. 

Section  587.  Injuries  to  railroads  and  railroad  bridges, 

588.  Injuries  to  highways,  private  ways,  and  bridges. 

589.  Injuries  to  toll  houses  and  gates. 

590.  Injuries  to  milestones  and  guide  boards. 

591.  Injuring  telegraph  lines. 

587.  Eveiy  pei'son  who  maliciously,  either : 

1.  Removes,  displaces,  injures,  or  destroys  any  part 
of  any  railroad,  whether  for  steam  or  horse  cars,  or  any 
track  of  any  railroad,  or  any  branch  or  branchway, 
switch,  turnout,  bridge,  viaduct,  culvert,  embankment, 
station  house,  or  other  structure  or  fixture,  or  any  part 
thereof,  attached  to  or  connected  with  any  railroad;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of 
any  railroad,  or  of  any  switch,  bmnch,  branchway,  or 
turnout  connected  with  any  railroad; 
— Is  punishable  by  imprisonment  in  the  State  Prison 
not  exceeding  five  years,  6r  in  the  County  Jail  not 
less  than  six  months. 

Note.— N.  Y.  P.  C,  Sec.  690;  StaU.  1861,  p.  625, 
Sec.  53. 

588.  Every  person  who  maliciously  digs  up,  re- 
moves, displaces,  breaks^^  or  othei-wise  injures  or 
destroys  any  public  highway  or  bridge,  or  any  private 
s^ay  laid  out  by  authority  of  law,  or  bridge  upon  such 

;hway  x)r  private  way,  is  punishable  by  imprisoii- 
mrfnt  in  the  State  Prison  not  exceeding  five  years,  or 
ia  the  County  Jail  not  exceeding  one  year. 

Note.— N.  Y.  P.  C,  Sec.  692;  Aats.  1861,  p.  397, 
Sec.  20;  1861,  p.  625,  Sec.  53;  1855, 1. 192,  Sec«.  12,13. 
Political  Code  Cal.,  Sees.  3753-3755T 

Injuries  to        689.     Every  person  who  maliciously  Injures  or  de- 
and  gates,    stroys  any  toll  house  or  turnpike  gate,  |s  guilty  of  a 
misdemeanor. 


ijnries  to 
hkhw^ays. 
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Note.— N.  Y.  P.  C,  Soc.  693;  State.  1853,  p.  176, 
Sec.  32.     Political  Code  Cal..  Sec8.  2749,  2750,  2751-  . 

590-     Everj  persou  who  maliciously  removes  or  ^".J."j[^**^     'X'lSl 
injures  any  mile  board,  post,  or  stone,  or  guide  post,  JJ^rS?^* 
or  any  inscription  on  such,  erected  upon  any  highway, 
is  guilty  of  a  misdemeanor. 

Note,— N.  Y.  P.  C,  Sec.  694;  State.  1853,  p.  176, 
Sec.  32;  Political  Ck)de  Cal.,  Sec.  2646,  Subd.  9— mile 
Btones  or  poots,  and  guide  posts;  also,  id.,  Sees.  2795, 
2796. 

591.    Eveiy  person  who  maliciously  takes  down,  J°P""°^ 
removes,  injures,  or  obstructs  any  line  of  telegraph,  or  1*°®*- 
any  part  thereof,  or  appurtenance  or  appamtus  con- 
nected therewith,  or  severa  any  wire  thereof,  is  guilty 
of  a  misdemeanor. 

Note.— State.  1862,  p.  288,  Sec.  8;  N.  Y.  P.  C, 
Sec.  695. 


^}sjUjS   oioXt  iJ-H.^ 


TITLE    XIV. 

MALICIOUS  MISCHIEF. 

Section  594.  Malicious  mischief  in  general,  defined. 

595.  Specifications  in  following  sections  not  restrictive  of  last 

section. 

596.  Poifioning  cattle. 

597.  Killing,  maiming,  or  torturing  animals. 

598.  Killing,  etc.,  birds  in  cemeteries. 

599.  Killing  seals  and  sea  lions  within  one  mile  of  Cliff 

House. 

600.  Burning  buildings  and  other  property  not  the  subject 

of  arson. 

601.  Using  gunpowder,  etc.,  in  destroying  or  injuring  any 

building. 

602.  Malicious  injuries  to  freehold. 

603.  Limitation  upon  the  operations  of  the  preceding  section. 

604.  Injuries  to  standing  crops,  etc. 

605.  Removing,  defacing,  or  altering  landmarks. 

606.  Destroying  or  injuring  jails. 
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Section  607.  Destroyinpf  or  injuring  bridges,  dams,  levees,  "water 

dams,  etc. 

608.  Burning  or  injuring  rafts.    Setting  adrift  vessels. 

609.  Removing  buoys  and  beacons. 

610.  Masking  or  removing  signal  lights,  or  exhibiting  false 

lights. 

611.  Obstructing  navigable  streams. 

612.  Depositing  sand,  dust,  etc.,  in  Humboldt  Bay. 

613.  Throwing  overboard  ballast,  or  otherwise  obstnictiDgf 

the  navigation  of  any  harbor,  etc. 

614.  Mooring  vessels  to  buoys. 

615.  Injuries  to  signals,  monuments,  etc.,  erected  in  United 

States  Coast  Survey. 

616.  Destroying  or  tearing  down  notices,  etc.,  before  expira- 

tion  of  time  for  which  they  were  to  remain  set  up. 
t  617.  Injuring  or  destroying  written  instrument. 

618.  Opening  or  publishing  sealed  letters. 

619.  Disclosing  contents  of  telegraphic  message. 

620.  Altering  telegraphic  messages. 

621.  Opening  sealed  envelops  containing  telegraphic  dis- 

patches. 
622.. Injuring  works  of  art  or  improvements  in  any  cilj, 
*  town,  or  village. 

623.  Destroying  works  of  literature,  etc.,  in  public  libraries. 

624.  Breaking  or  obstructing  gas  or  water  pii>t\^,  etc. 

625.  Drawing  water  from  works  atW  they  have  been  closed. 

Maiicions         694.     Everv  pei'son  who  maliciously  injures  or  de- 
mischief  in  "i  ■  ,  .  .     • 
gonorHi.       Btroys  any  real  or  personal  property  not  his  own,  in 

cases  otlierwise  than  such  a:8  are  specified  in  this  Code. 

is  guilty  of  a  misdemeanor. 

Note. — Subd.  4,  Sec.  7,  ante,  declares:  "  The  terms 
*  malice  *  and  '  maliciously  '  (to)  import  a  vrhh  to  vex, 
annoy,  or  injure  another  person,  established  either  by 
proof  or  presumption  of  law."  Says  Bouv.  in  his 
Law  Diet.,  vol.  2,  p.  92,  of  the  subject  of  this  Title — 
I  malicious   mischief— it  is  "an  expression  applied  to 

I  Uie  wanton  or  reckless  destruction  of  property  and  the 

willful  perpetration  of  injury  to  the  person.*'  Willfully 
doing  an  act  prohibited  by  law,  andibr  which  the  law 
makes  no  excuse,  does  not  sufficients  define  the  term 
"malicious  mischief.*'  To  convict  If  the  offense,  as 
defined  by  Bouv.,  supra,  it  is  said  tlmt  the  jury  must 
,  find  the  injury  to  be  done  with  a  lipirit  of  wanton 

cruelty  or  wicked  revenge,  and  it  is  lo  held  in  Massa- 
chusetts— 3  Cush.,  p.  558;  2  Mete.,  p.f  I;  but  the  Code 
does  not  require  so  much.  See  defilition  of  "  mali- 
ciously," supra.    The  text  also  includls  injury,  as  well 
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as  destruction.  Bouv.,  id.,  supra,  defines  *' malicious 
injuri/"  to  be  an  injury  committed  willfully  and  wan- 
tonly, or  without  cause. — Whart.  Cr.  Law,  p.  226,  et 
seq.;  2  I^iss.  Crimes,  pp.  544,  547;  4  Shars.  Blackst. 
Com.,  pp.  143,  198,  200,  206. 


595.    The  specification  of  the  Acts  enumerated  in  Specifica- 

*  tions  in 

the  following  sections  of  this  Chapter  is  not  intended  J^Qon? not 
to  restrict  or  qualify  the  interpretation  of  the  preced-  onlst**^® 

1 » 


ing  section. 


section. 


596.  Every  person  who  willfully  administers  any  Poi^ning 
poison  to  an  animal,  the  property  of  another,  or  mal- 
iciously exposes  any  poisonous  substance,  with  the 
iqjtent  that  the  same  shall  be  taken  or  swallowed  by 
any  such  animal,  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  three  years,  or  in  the 
County  Jail  not  exceeding  one  year,  and  a  fine  not 
exceeding  five  hundred  dollars. 

Note.— The  Act  of  March  30, 1868  (see  Stats.  1868, 
p.  604),  "  For  the  more  effectual  prevention  of  cruelty 
to  animals,*'  was  expressly  preserved  by  Sec.  19,  Polit- 
ical Code,  Subd.  8.  This  also  effectively  preserves  the 
Act  published  in  Stats.  1871-2,  p.  393,  amendatory 
thereof. 

m 

697.     Every  person  who  maliciously  kills,  maims,  Killing, 

•^    f  J  >  >    maiininfir. 

or  wounds  an  animal,  the  property  of  another,  or  who  JJ^j^'aj^"* 
maliciously  and  cruelly  beats,  tortures,  or  injures  any 
animalj-whether  belonging  to  himself,  or  another,  is 
guilty  of  a  misdemeanor. 

Note.— Stats.  1855,  p.  105,  Sec.  4. 

608.     Every  person  who,  within  any  public  ceme-  Kiiiin|r. 

etc,  birds 

tery  or  burjing  ground,  kills,  wounds,  or  traps  any  ^^nj^^^rfes 
bird,  or  destroys  any  bird's  nest  other  than  swallows* 
nests,  or  removes  any  eggs  or  young  birds  from  any 
nest^  is  guilty  of  a  misdemeanor. 

Note. — This  section  is  founded  on  a  statute  in  rela- 
tion to  cemeteries  in  Nevada  County. — Stats.  1868,  p.  ^^ 
26.    There  is  no  reason  why  the  same  act  committed  in 
another  county  should  not  be  visited  with  the  like  pun- 
ishment. 


'.» 
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600.  Every  person  who  willfully  and  maliciously 
burns  any  bridge  exceeding  in  value  fifty  dollars,  or 
any  building,  snowshed,  or  vessel,  not  the  subject  of 
arson,  or  any  stack  of  grain  of  any  kind,  or  of  bay,  or 
any  growing  or  standing  grain,  grass,  or  tree,  or  any 
fence,  not  the  property  of  such  person,  is  punishable 
by  imprisonment  in  the  State  Prison  for  not  less  than 
one  nor  more  than  ten  years. 

NoTK. — Stats.  1861,  p.  131,  Sec.  5.  This  section  was 
amended  so  as  to  read  as  published  in  the  text,  by  Act 
of  April  1st,  1872,  cited  in  liou  of  Sec.  433,  ante.  The 
•  Act  of  April  1st,  1872,  p.  895  (Stats.  1871-2),  is  amend- 
atory of  an  Act  repealed  by  this  Code.  It  is  believed 
that  all  which  this  amendatory  Act  would  have  accom- 
plished is  provided  for  in  this  Code. 

uping  601.     Every  pei*son  who  maliciouslv,  by  the  explo- 

gunpowder,      .  ^  ^-  ,  -  '     ^  r 

dStriTin  ®^^^  gunpowder  or  other  explosive  substance, 
or  injuring  destroys,  tlirows  down,  or  injures  the  whole  or  any 
building,      pg^j^  ^£  ^jjy  building,  by  means  of  which  the  life  or 

safety  of  a  human  being  is  endangered,  is  guilty  of 

felony. 


Malicious 
injuries  to 
freehold. 


602.    Every  person  who  willfully  commits  any  bre^ 
g^  by  either: 

1.  Cutting  down,  destroying,  or  injuring  any  kind 
of  wood  or  timber  standing  or  growing  upon  the  lands 
of  another  ;  or, 

2.  Carrying  away  any  kind  of  woo(|  or  timber  lying 
on  such  lands;  or, 

3.  Maliciously  injuring  or  severinj 
hold  of  another  anything  attached  thei 
duce  thereof;  or, 

4.  Digging,  taking,  or  carrying  a^ 
situated  within  the  limits  of  any  incorp< 
out  the  license  of  the  owner  or  legal  occupant  thereof, 
any  earth,  soil,  or  stone;  or, 

5.  Digging,  taking,  or  carrying  awa|r  from  any  land 
824 


from  the  free- 
)to,  or  the  pro- 

ly  from  any  lot 
•ated  city,  with- 


! 
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.  in  any  of  the  cities  of  the  State,  laia  aown  on  t£ielktap  '  »me. 
or  plan  of  such  city,  or  otherwise  recognized  or  estab- 
lished as  a  street,   alley,  avenue,  or  park,  without  the 
,  license  of  the  proper  authorities,  any  earth,  soil,  or 
stone;  or, 

6.  Putting  up,  affixing,  fastening,  printing,  or  paint- 
ing upon  any  property  belonging  to  the  State,  or  to  any 
city,  county,  town  or  village,  or  dedicated  to  the  public, 
or  upc»n  any  property  of  any  person,  without  license 
from  the  owner,  any  notice,  advertisement,  or  designa- 
tion of,  or  any  name  for,  any  commodity,  whether  for 
sale  or  otherwise,  or  any  picture,  sign,  or  device,  in- 
tended to  Call  attention  thereto; 
-Is  guilty  of  a  misdemeanor.  ^^^><>0cV5rv 

licen^^frora  the  owner,  any  notice,  adveilisement,  of  \ 

de8ignatiSn"t?^^  ^^^^   ^^^y   commodity, 

whether  for  sale  oTomumluy;  ot^any^picture,  sign,        • 
or  device  intended  to  call  attention 
— Is  guilty  of  a  misdemeanor. 

Note.— This  and  the  succeeding  section  embody  in 
substance  the  penal  provisions  of  Sec.  138  of  the  Crimes 
and  Punishment  Act;  of  an  Act  for  the  protection  of 
timber,  Stats.  1862,  p.  307;  of  an  Act  for  the  punish- 
ment of  persons  cutting  timber  on  certain  lands  of  the 
State,  Stats.  1863,  p.  739;  of  an  Act  to  prevent  the 
destruction  of  timber  on  the  lands  of  the  State,  Stats. 
1864,  p.  136;  of  an  Act  supplemental  to  the  last,  Stats. 
1864,  p.  361;  of  an  Act  relating  to  the  Yosemite  Val- 
ley and  Mariposa  Big  Tree  Grove,  Stats.  1866,  p.  710. 
Subd.  6.— This  provision  is  rendered  necessary  by  the 
practice,  unfortunately  common,  of  affixing  to  any  pic- 
turesque rock  or  point  of  land  some  advertisement  of  a 
current  nostrum,  etc.    This  was  a  simple  trespass,  but 
it  is  made  a  misdemeanor.    It  is  taken  from  Sec.  707, 
New  York  Penal  Code. 

Stats.  1871-2,  p.  384. 
An  Act  to  prevent  peraoM  passing  through  inclosures 
and  leaving  them  open,  and  tearing  down  fences  to 
make  passage  through  inclosures, 

[Approved  March  16. 1872.] 
[Enacting  clause.] 

Skction  1.    Any  person  passing  through  an  inclos- 
ure  of  another  and  leaving  the  same  open,  is  guilty  of 
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Limitation 
upon  the 
operations 
of  the 
preceding 
section. 


Injuries  to 
standing 
crops,  etc. 


Remoring, 
defacing,  or 
altering 
landmarks 


a  misdemeanor,  and  punishable  by  a  fine  not  Ic^ss  tban 
twenty  dollars  nor  more  than  fifty  dollars. 

Sec.  2.  Any  person  willfully  or  maliciously  tearing 
down  fences  to  make  a  passage  through  an  inclosure,  is 
guilty  of  a  misdemeanor,  and  punishable  by  a  fine  not 
less  than  fifty  dollars  nor  more  than  five  hundred  dol- 
lars. 

Sec.  3.  All  fines  collected  under  the  provisions  of 
this  Act  shall  be  paid  into  the  County  School  Fund  of 
the  county  where  the  ofifense  is  committed. 

Sec.  4.    This  Act  shall  take  efiTect  Immediately. 

603.  The  following  acts  do  not  constitute  a  public 
offense,  within  the  meaning  of  the  preceding  section: 

1.  Gathering  pitch  from  trees  on  the  public  lands 
of  the  State  or  United  States,  unless  the  bark  from 
such  trees  is  removed  for  more  than  one  eighth  of 
their  circumference,  or  cut  made  more  than  three 
inches  in  depth  into  the  wood  thereof; 

2.  Cutting  trees  upon  the  public  lands  of  the  State 
or  United  States,  in  good  faith,  for  the  purpose  of 
manufacturing  the  same  into  lumber  or  firewood,  or 
preparing  such,  lands  for  agricultural  or  mining  pur- 
poses; 

— Unless  such  acts  are  commi  ted  upon  swamp  and 
overflowed,  tide,  salt  marsh,  or  school  lands  belonging 
to  the  State,  or  within  the  limits  of  the  lands  granted 
by  the  United  States  to  this  State  by  Act  of  Congress 
of  June  thirteenth,  eighteen  hundred  and  sixty-four, 
relating  to  the  Yosemite  Valley  and  Mariposa  Big 
Tree  Grove. 

Note. — See  note  to  preceding  section. 

604.  Every  person  who  maliciously  injures  or  de- 
stroys any  standing  crops,  grain,  cultivated  fruits  or 
vegetables,  the  property  of  another,  il  any  case  for 
which  a  punishment  is  not  otherwise  |prescribed  by 
this  Code,  is  guilty  of  a  misdemeanor. 


605.     Every  person  who  either: 

1.  Maliciously  removes  any  monum( 

the  purpose  of  designating  any  point  ii 


it  erected  for 
I  the  boundary 
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of  any  lot  or  tract  of  land,  or  a  place  where  a  subaque-  Swne. 
ous  telegraph  cable  lies;  or, 

2.  Maliciously  de&ces  or  alters  the  marks  upon  any 
such  monument;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon 
which  any  such  marks  have  been  made  for  such  pur- 
pose, with  intent  to  destroy  such  marks; 

— ^Is  guilty  of  a  misdemeanor. 

Note.— Stats.  1857,  p.  171,  Sec.  2. 

606.  (§  141.)     Every  person  who  willfully  and  in-  Deatpoying 
tentionally  breaks    down,  pulls    down,  or   otherwise  J"^- 
destroys  or  injures  any  public  jail  or  other  place  of 
confinement,  is  punishable  by  fine  not  exceeding  ten 
thousand  dollars,  and  by  imprisonment  in  the  State 
Prison  not  exceeding  five  years. 

607.  (§  140.)     Every   person   who   willfully  and  Destroying 

^  '  «/      JT  T  or  injuring 

maliciously  cuts,  breaks,  injures,  or  destroys  any  ^^^' 
bridge,  dam,  canal,  flume,  aqueduct,  lev/e,  embank-  J^J®^' 
ment,  reservoir,  or  other  structure  created  to  create  *™*** 
hydrauUc  pow^r,  or  to  drain  or  reclaim  any  swamp 
and  overflowed,  tide,  or  marsh  lan4,  or  to  conduct 
water  for  mining,  manufactiymg,  i:dc^yu[a^iou^  or  agri- 
cultural purposes,  or  any  gipba^rarot  necessary  to 
the  same,  or  either  of  them;  or^Ufuny  or  maliciously 
makes,  or  causes  to  be  ma^,  any  aperture  in  such 
dam,  canal,  flume,  aquedim,  reservoir,  embankment, 
levee,  or  structure,  with  intent  to  injure  or  destroj^the 
^giej  or  draws  up,  cira,  or  injures  any  piles  fixed  in 
the  ground,  and  used/ior  securing  any  sea  bank  or  sea 
.  walls,  or  any  dock, yquay,  or  jetty,  lock,  or  sea  wall,  is 
punishable  by  a  ^e  not  exceeding  one  thousand  dol- 
lars, or  by  imprisonment  in  the  State  Prison  not 
exceeding  two  years,  or  by  both. 


Note.— Stats.  1863,  p.  58,  Sec.  1;  Stats.  24  and  25 
Vict.,  CJhap.  97,  Sec.  31. 
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Borning  or 

injuring 

raifts. 


SotUng 
adrift 


Removing 
buoys  and 
beacons. 


608.  (§  141.)  Every  person  who  willfully  and 
maliciously  bums,  injures,  or  destroys  any  pile  or  raft 
of  wood,  plank,  boards,  or  other  lumber,  or  any  part 
thereof,  or  cuts  loose  or  sets  adrift  any  such  raft  or 
part  thereof,  or  cuts,  breaks,  injures,  sinks,  or  sets 
adrift  any  vessel,  the  property  of  another,  is  punish- 
able by  fine  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  in  the  County  Jail  not  exceeding  six 
months. 

609.  Every  person  who  willftilly  removes  any  buoy 
or  beacon,  placed  in  any  waters  within  this  State  by 
lawful  authority,  is  guilty  of  a  misdemeanor. 


Masking  or 
removing 
signal 
lights,  or 


610.  Every  person  who  unlawfully  masks,  alters, 
or  removes  any  light  or  signal,  or  willfully  exhibits 
false  Hghto.  ^^J  light  or  signal,  with  intent  to  bring  any  vessel  into 
danger,  is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  three  nor  more  than  ten  years. 

Note.— Stats.  24  and  25  Vict.,  Chap.  97,  Sec.  47. 

Obstructing       611.    Every  person  who  unlawfully  obstructs  the 

navigable  . 

streams.      navigation  of  any  navigable  stream,  is  guilty  of  a  mis- 


demeanor. 


Note.— Stats.  1850,  p.  188,  Sec.  1. 


Depositing 
sand,  dus^ 
etc.,  in 
Humboldt 
Bay. 


Throwing 
overboard 
ballast,  or 
otherwise 
obstructing 
the 

navigation 
of  any 
harbor,  etc 


612.  Every  person  who  throws,  deposits,  or  per- 
mits another  in  his  employ  to  throw  or  deposit^  any 
sawdust,  slabs,  or  refuse  lumber,  in  any  place  where 
it  may  be  carried  or  fiill  into  the  waters  of  Humboldt 
Bay,  without  first  having  constructed  piers,  bulkheads, 
dams,  or  other  contrivances,  approved  by  the  Board 
of  Supervisors  of  Humboldt  County,  to  prevent  the 
same  from  escaping  into  the  channels  ^f  such  bay,  is 
guilty  of  a  misdemeanor. 

Note.— Stats.  1857,  p.  66,  Sees.  1, 2. 

618.  Every  person  who,  within  th  3  anchorage  of 
any  port,  harbor,  or  cove  of  this  State,  nto  which  ves- 
sels may  enter  for  the  purpose  of  r(  ceiving  or  dis- 
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charging  cargo,  throws  overboard  from  any  vessel  the 
ballast,  or  any  part  thereof,  or  who  otherwise  places  or 
causes  to  be  placed  in  such  port,  harbor,  or  cove,  any 
obstructions  to  the  navigation  thereof,  is  guilty  of  a 
misdemeanor. 

Note.— Stats.  1861,  p.  224,  Sec.  3;  1864,  p.  138. 

614.    Every  person  moorine:  any  vessel  to  or  hans:-  Mooring 
ing  on  with  a  vessel  to  any  buoy  or  beacon,  placed  by  ^^^y^ 

>mpetent  authority  in  any  navigable  waters  of  this 
State,  is  guilty  of  a  misdemeanor. 

Note.— Stats.  1861,  d.  224,  Sec.  2. 

616.    Every  person  who  willfully  injures,  defaces,  injunosto 

818X1  &i8t 

or  removes  any  signal,  monument,  building,  or  appur-  ^^°^"  ^^ 
tenance  thereto,  placed,  erected,  or  used  by  persons  ifnit^^^" 
engaged  in  the  United  States  Coast  Survej',  is  guilty  Coast' 

«  .    ,  Survey. 

01  a  misdemeanor. 

KoTE.— Stats.  1852,  p.  148,  Sec.  6. 

616.  Every  person  who  intentionally  defaces,  oblit-  DoBtroying 

•^  or  tearing 

erates,  tears  down,  or  destj*oys  any  copy  or  transcript,  ^IJ-!^^ 
or  extract  from  or  of  any  law  of  the  United  States  or  SxpiratSn® 
of  this  State,  or  any  proclamation,  advertisement,  or  whVcS\hey 
notification  set  up  at  any  place  in  this  State,  by  author-  remain  set 
ity  of  any  law  of  the  United  States  or  of  this  State,  or 
by  order  of  any  Court,  before  the  expiration  of  the 
time  for  which  the  same  was  to  remain  set  up,  is  punish- 
able by  fine  not  less  than  twenty  nor  more  than  one 
hundred  dollars,  or  by  imprisonment  in  the  County 
Jail  not  more  than  one  month. 

Note.— Rep.  Cod.  Laws  of  Cal.,  1868,  Crimes  and 
Punishment  Act,  Sec.  161. 

617,  Every  person  who  maliciously  mutilates,  tears,  injuring  or 

Jr.  T  ,.  ,'  .  .  destroying 

<ietaces,  obliterates,  or  destroys  any  wntten  instrument,  written 

'  '  ^  J  '    instrument 

the  property  of  another,  the  false  making  of  which 
Would  be  forgery,  is  punishable  by  imprisonment  in 
the  State  Prison  for  not  less  than  one  nor  more  than 
five  years. 


( 
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Note.— Founded  upon  Sec.  68  of  the  Crimes  and 
Punishment  Act;  Stats.  1850,  p.  220;  Nixon's  Di^;. 
Laws  N.  J.,  p.  188,  Sec.  69.  For  "instruments" 
such  as  described  in  the  text,  sec  Sec.  470,  ante,  and 
elsewhere  in  this  Code. 


^     Oponio^or  ' 
'      publiRhmg   \ 

sealed 

letters. 


\ 

V 


618.     (§  111.)     Every  person  who  willfully  opens 

ior  reads,  or  causes  to  be  read,  any  sealed  letter  not 

/  addressed  to  himself,  without  being  authorized  so  to 

\    do,  either  by  the  writer  of  such  letter  or  by  the  per- 

)   son  to  whom  it  is  addressed,  and  every  pei'son  who, 

;'    without  the  like  authority,  publishes  any  of  the  con- 

(      tents  of  such  letter,  kn<jwiug  the  same  to  have  been 

unlawfully  opened,  is  guilty  of  a  misdemeanor. 


Diflcloping 
contents  of 
tele- 
graphic 
message. 


Altering 
tele- 
graphic 
messages. 


619.  Every  person  who  willfully  discloses  the  con- 
tents of  a  telegraphic  mea^e,  m/any  part  thereof, 
addressed  to  another  persotf  wkHoubthe  permission  of 
such  person,  is  punishable  J^  ^mfWsonmeut  in  the 
State  Prison  not  exceedin»^ve  y^rs,  or  in  the  County 
Jail  not  exceeding  on^^ear,  or  by  fine  not  exceeding 
five  thousand  dollaji^or  by  both  fine  and  imprison- 
ment. 

620.  Every  person  who  willfully  alters  the  pur- 
port, effect,  or  meaning  of  a  telegraphic  message,  to 
the  injury  of  another,  is  punishable  as  provided  in  the 
preceding  section. 

Note.— Stats.  1862,  p.  288,  Sec.  1. 


621.     Every  person  not  connected  with  any  tele- 
graph office  who,  without  the  authority  or  consent  of 


Opening 
lealed 
envelops 
containing 

*«*o-. .        the  person  to  whom  the  same  may  be  directed,  wiil- 

craphic  ^  . 

dispatches,  folly  opcns  any  sealed  envelop  inclosing  a  telegraphic 
message  and  addressed  to  any  other  jerson,  with  the 
purpose  of  leaf-ning  the  contents  of  oich  measage,  or 
who  fraudulently  represents  any  otler  person  and 
thereby  procures  to  be  delivered  to  1  imself  any  tele- 
graphic message  addressed  to  such  ot  ler  person,  with 
the  intent  to  use,  destroy,  or  detain  th    same  from  the 
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person  or  persons  entitled  to  receive  such  message,  is 
punishable  as  provided  in  Section  619. 

622.  Every  person,  not  the  owner  thereof,  who  injuring 
willfully   injures,   disfigures,   or  destroys  any  monu-  fjjp%^^ 
ment,  work  of  aii:,  or  useful  or  ornamental  improve-  Siy°Sty! 
ment  within  the  limits  of  any  village,  town,  or  city,  or  vi\\^^ 
any  shade  tree  or  ornamental  plant  growing  therein, 
whether  situated  upon  private  ground  or  on  any  street, 
sidewalk,  or  public  park  or  place,  is  guilty  of  a  misde- 
meanor. 

623.  Every  pereon  who  maliciously  cuts,  tears,  de-  Destroying 
faces,  breaks,  or  injures  any  book,  map,  chart,  picture,  '^^^®™4""* 
engraving,   statue,  coin,   model,  apparatus,  or  other  fibrariea. 
work  of  literature,  art,  or  mechanics,  or  object  Of  curi- 
osity deposited  in  any  public  library,  gallery,  museum, 
collection,  fair,  or  exhibition,  is  guilty  of  felony. 

624.  Every  person  who  willfully  breaks,  digs  up.  Breaking 
obstructs,  or  injures  any  pipe«or  main  for  conducting  jjftfj***' 
gas  or  water,  or  any  works  erected  for  supplying  build-  ^^^^'  ®*°' 
ings  with  gas  or  water,  or  any  appurtenances  or  ap- 
pendages therewith  connected,  is  guilty  of  a  misde- 
meanor. 

Note.— Stats.  1861,  p.  533,  Sees.  1,  2. 

625.  Every  person  who,  with  intent  to  defraud  or  Drawing 

water  from 

injure,  opens  or  causes  to  be  opened,  or  draws  water  JJJJJ"^^^"" 
from  any  stopcock  or  faucet  by  which  the  flow  of  JfJJ^ 
Water  is  controlled;  after  having  been  notified  that 
the  same  has  been  closed  or  shut  for  specific  cause, 
by  order  of  competent  authority,  is  guilty  of  a  misde- 
meanor. 

NoTE.—Statfl.  1861 ,  p.  533,  Sec.  3.  Many  of  the  pre- 
ceding sections  arc  similar  in  language  or  import  and 
intent  with  the  New  York  Penal  Code  on  the  same  sub- 
ject, pp.  258-266. 


i 
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TITLE  XV. 

MISCELLANEOUS  CRIMES. 

Chapter    L   Violation  of  the  laws  for  the  preserva- 
tion of  game  and  fish, 
n.  Of  other  and  miscellaneous  offenses. 


(y 


CHAPTER  I. 

VIOLATION  OF  THE  LAWS  FOR  THE  PRESERVATION  OF  GAMB 

AND  FISH. 

Section  626.  Destruction  of  grouse,  duck,  etc.,  when  prohibited. 

627.  Same. 

628.  Destruction  of  elk,  etc.,  when  prohibited. 

629.  Having  game  in  possession  during  the  time  that  killing 

thereof  i&  prohibited. 

630.  Use  of  phosphorus  on  land  in  certain  counties  pro- 

hibited., 

631.  Taking  trout,  when  prohibited. 

632.  Same. 

633.  Taking  trout  by  nets,  etc.,  prohibited. 

634.  Taking  salmon,  when  prohibited. 

635.  Use  of  poisonous  or  explosive  substances  in  fishing  pro- 

hibited. 

636.  California  Indians  exempted  from  certain  penalties. 

637.  Fishways  and  ladders,  penalties  for  not  keepiog. 

Defltruo-  626.     Every  person  who,  in  the  Counts  of  San 

grouse.        Bernardino  or  Loa  Angeles,  between  ti^  first  day  of 

duck,  etc.,  °        ^  yr  ,  -^ 

'rolSbited    -^^gu^^  ^f  ^^7  7^^^  ^^^  ^^  ^^st  dajTof  April  of  the 

next  year,  or  who  in  any  (Ahj^  o^ne  counties  of  this 

^  State,  except  the  CountiCTyo^^asseti,  Plumas,  and 

O*"  Sienna,  between  the  fitteetl^Iay  a^-^lfchph  and  tlie  fif- 

^>  teenth  day  of  Septembej^i  each^'<?ai  ntakes,  kills,  or 

0^  destroys  quail,  partners,  or  groi^se^  mallard,  wood, 

teal,  spoonbill,  or  aiyn^ind  of  broadbil  ducks,  is  guilty 
of  a  misdemeano 
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Note.— stats.  1870,  p.  853,  Sec.  1. 

Stats.  1871-2,  pp.  102, 103. 

An  Act  to  prevent  the  capture  and  destrttcHon  of 
mocking  birds  in  this  State, 

[Approved  February  H,  1872.] 

[Enacting  clause.] 

Section  1.  Any  person  or  persons  who  shall  will- 
fully and  knowingly  shoot,  wound,  trap,  snare,  or  in 
any  other  manner  catch  or  capture  any  mocking  bird 
in  the  State  of  California,  or  shall  knowingly  take, 
injure,  or  destroy  the  nest  of  any  mocking  bird,  or 
shall  take,  injure,  or  destroy  any  mocking  bird's  eggs, 
in  the  nest  or  otherwise,  in  said  State,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
before  any  Justice  of  the  Peace  of  the  township  in 
which  the  offense  shall  have  been  committed,  shall  be 
fined  in  a  sum  not  less  than  five  dollars  nor  exceeding 
ten  dollars,  and  cost  of  the  action  for  each  offense,  or 
may  be  imprisoned  not  less  than  five  days  nor  more 
than  ten  days,  or  by  Iwth  such  fine  and  imprisonment, 
as  the  judgment  of  the  Court  may  direct. 

Sec.  2.  All  fines  collected  under  the  provisions  of 
this  Act  shall  be  paid  into  the  County  Treasury  for  the 
benefit  of  the  Common  School  Fund. 

Sec.  3.  This  Act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

627.  Every  person  wlio,  in  the  Counties  of  Lassen,  Same. 
Plumas,  or  Sierra,  between  the  fifteenth  day  of  March 
and  the  fifteenth  day  of  September  in  each  year,  takes, 
Mils,  or  destroys  quail,  partridges,  or  grouse,  or  who, 
in  either  of  such  counties,  between  the  fifteenth  day  of 
March  and  the  fifteenth  day  of  August  in  each  year, 
takes,  kills,  or  destroys  mallard,  wood,  teal,  spoonbill, 
QT  any  kind  of  broadbill  ducks,  is  guilty  of  a  misde- 
meanor. 

Note.— stats.  1870,  p.  853,  Sec.  1. 

628.  Every  person  who,  between  the  first  day  of  Doetrac-        ' 

^  ^  f  tionofelk,   , 

anuary  and  the  first  day  of  July  in  each  year,  takes,  ^Jj^bltod.   '^  jt 
v^/kills,  or  destroys  any  elk,  deer,  or  antelope,  is  guilty  of  . 

a  misdemeanor. 

Note.— Stats.  1854,  p.  55,  Sec.  2.    The  Act  of  March  ^ 

20, 1872  (p.  433,  Stats.  1872),  is  void,  being  amendatory  \  ^ 
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of  an  Act  repealed  by  the  operation  of  thia  Code;  the 
only  proposed  changes  thereby  intended  were  to  extend 
'  the  time  specified  in  the  text  from  July  1st  to  August 

1st,  generally;  and  in  certain  counties,  from  Februaiy 
1st  to  August  1st. 

629.  Every  person  who  buys,  sells,  or  has  in  his 
possession  any  of  the  game  enumerated  in  the  two  pre- 
ceding sections,  within  the  time  the  taking  or  killing 
thereof  is  prohibited,  except  such  as  are  tamed  or  kept 
for  show  or  curiosity,  is  guilty  of  a  misdemeanor. 

Note. — Stats.  1854,  p.  65,  Sec.  8. 

Use  of  630.     Every  person  who,  in  the  Counties  of  Santa 

phoBpho" 

PUS  on  land  Clara,  Contra  Costa,  San  Joaquin,  Santa  Cruz,  or  San 

in  certain  '  y  ^        y  7 

prohibked.  M*^^^>  "^es  Or  distributes  phosphorus  upon  any  land 
or  ground,  between  the  first  day  of  March  and  the 
first  day  of  November  in  any  year,  is  guilty  of  a  mis- 
demeanor. 

Note.— Stats.  1863,  p.  185,  Sees.  1,  3. 


Having 
gamoin 
possession 
daring  the 
time  that 
killing 
thereof  is 
prohibited. 


Taking  631.     Every  pci'sou  w 

tront,  when 

prohibited,   of  October  in  each  yea 
•the  following  year,  takes 
of  a  misdemeanor. 


fifteenth  day 

t  day-4>f  April  in 

yfU^mty  is  guilty 


Note.— Stats.  1862,  p.  94;  1868,  p.  470;  1870,  p.  663; 
see  Stats.  1871-2,  p.  385— -Act  for  the  preservation  of 
fish  in  the  waters  of  Siskiyou  CJoimty — it  being  local,  is 
not  inserted. 


Same. 


632.  Every  person  who,  in  ^  the  counties  of  Santa 
Clara,  Santa  Cruz,  San  Mateo,  Monterey,  Alameda, 
Marin,  Placer,  Nevada,  Plamas,  or  Sierra,  at  any  time 
takes  or  catches  any  trout,  except  with  hook  or  line,  is 
guilty  of  a  misdemeanor.     [Approved  Jftirch  18,  1874.] 
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633.     Every  person  who  takes,  catc 


les,  or  kills  any 


Takinjsr 

trout  by  -i         i  /»  -it 

noto.  etc^   trout  by  the  use  of  nets,  weirs,  Da8k|ts,  or  traps,  iB 
guilty  of  a  misdemeanor. 

NoTK.— Stats.  1870,  p.  664. 
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««ion  of  any  salmon  4i:£^'    TTi:'     ''^'*'  -"""^  \ 
/aoi^  evidence  nt  ^rfZ^"^  P^"^'*' «h*"     *e-  \ 

March  30.  187^^^:',  IZ^^^^^/,  ^^\  f-       ^"^^ 


tw^/ocieevidenceoij^lSnnffi:       ''^*"     *«-  V 

Ipereon  catohir^  UL^T^  .^  °'  *'^is  section.  V, « 

>r  sale 


-'.       . "^  ""JB  section.  •^O 

aving  m  possession,  or  ofFer-  s,  ' 


poisonous 

aces,  or      , 

'    explosive 

purp^  ^. ^  '-'  ^L/mkl^AMj  uilty  -tor 

of  a  misdemeanor.  prohibited. 

^  Note.— Stats.  1870,  p.  664. 

tr636.     California  Indians,  taking  fish  for  their  own  California 

♦f    V    .  T     /.  1  1  .  Indians 

^subsistence,   are   exempted  fi-om  the    penalties  pre-  exempud 
r  scribed  in  Sections  631,  632,  633,  and  634.  ^HiSes. 

NoTE.—Stafcj.  1870,  p.  665,  Sec.  9. 

i         637.    Every  owner  of  a  dam  or  other  obstruction  Fishways 
m  the  watei*s  of  this  State,  who,  after  beins:  requested  ladder?, 

'  '  o        M  penalties 

by  the  Fish  Commissioners  so  to  do,  fails  to  construct  tSepSg. 
I      and  keep  in  repair  sufficient  fishways  or  ladders  on 
such  dam  or  obstruction,  is  guilty  of  a  misdemeanor. 

Note. — Stats.  1870,  p.  664,  Sec.  3.  The  game  laws 
of  this  State,  and,  indeed,  the  game  laws  of  all  the 
States,  are  entirely  unlike  the  English  game  laws, 
which  had  their  foundation  in  the  idea,  odious  to  repub- 
licans, of  restricting  the  right  of  taking  game  to  certain 
privileged  classes,  generally  landholders.  Under  the 
Englii^h  statute  of  1831,  the  law  was  so  modified  as  to 
enable  any  one  to  obtain  a  certificate  or  license  to  kill 
game  on  the  payment  of  a  fee.  The  sole  object  of  our 
game  laws  is  the  protection  of  animals  and  birds  from 
unreasonable  and  indiscriminate  havoc,  leaving  all 
persons  free  to  take  or  kill  game,  under  certain  restric- 
tions as  to  the  means  of  capture,  and  seasons  of  the 
year  consistent  with  propagation.  Sec.  4046,  Subd.  28, 
of  the  Political  Code,  authorizes  the  Board  of  Super- 
visors to  establish  and  enforce  game  laws  for  their 
respective  counties;  which  removes  from  the  Legisla- 
ture this  class  of  legislation  and  places  it  where  it 
properly  belongs,  and  where  it  may  be  successfully 
ezei;gised. 
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CHArTER  n. 

OF  OTHER  AND   MISCELLANEOUS   OFFENSES. 

Section  638.  Neglect  or  postponement  oat  of  regular  order  of  tele- 
graphic messages.    Limitations. 

639.  Agent,  operator,  or  employ^  using  information  from 

mossHges. 

640.  Clandestinely  learning  the  contents  of  a  telegraphic 

message. 

641.  Bribing  telegraphic  operator. 

642.  (collecting    tolls,    etc.,    at    San    Francisco,    withoat 

authority  of  Harbor  Commissioners. 

643.  Violations  of  the  provisions  of  the  Chapter  relatin|^  to 

police  regulations  of  San  Francisco  harbor. 

644.  Enticing  seamen  to  desert. 

645.  Harboring  deserting  seamen. 

646.  Aiding  apprentices  to  run  away  or  harboring  them. 

647.  Vagrants. 

648.  Issuing  or  circulating  paper  money. 

649.  Officers  of  £re  department  issuing  false  certificates  of 

exemption. 

650.  Sending  letters  threatening  to  expose  another. 

651.  Bequiring  wards  or  apprentices  to  work  more  than 

eight  hours. 

652.  Officer  or  member  of  National  Guard  failing  to  attend 

parade,  obey  orders,  or  discharge  duty. 

653.  Member  of  National  Guard  failing  to  attend  parade, 

etc.,  when  notified. 

638.  Every  agent,  operator,  or  employe  of  any ' 
telegraph  office,  who  willfully  refuses  or  neglects  to 
send  any  message  received  at  such  office  for  transmis- 
sion, or  willfully  postpones  the  same  out  of  its  order, 
or  willfully  refuses  or  neglects  to  deliver  any  message 
received  by  telegraph,  is  guilty  of  a  misdemeanor. 
Nothing  herein  contained  shall  be  construed  to  require 
any  message  to  be  received,  transmitted,  or  delivered, 
unless  the  charges  thereon  have  been  plid  or  tendered, 
nor  to  require  the  sending,  receiving!  or  delivery  of 
any  message  counseling,  aiding,  abettirt,  or  encourag- 
ing treason  against  the  Government  pf  the  United 
States  or  of  this  State,  or  other  resistalce  to  the  law- 
ful authority,  or  any  message  calculates  to  further  any 
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fiaudulent  plan  or  purpose,  or  to  instigate  or  encourage 
the  perpetration  of  any  unlawful  act,  or  to  fecilitate 
the  escape  of  any  criminal  or  peraon  accused  of  crime. 

Note.— stats.  1862,  p.  289,  Sec.  4;  see  Civil  Code 
CaI.,  Sees.  2161,  2162,  **  Carriage  of  messages;"  see, 
also,  **  CommoD  carriers  of  messages,*'  **  Order  of 
transmission  by  telegraph,'*  id.,  Sec.  2207. 

639.     Every  agent,  operator,  or  employe  of  any  Agonu 
telegraph  office  who  in  any  way  uses  or  appropriates  or  employ^ 
any  information  derived  by  him  from  any  private  mes-  ["Jj  ^iTm 


messages. 


sage  passing  through  his  hands,  and  addressed  to  any 
other  person,  or  in  any  other  manner  acquired  by  him 
by  reason  of  his  trust  as  such  agent,  operator,  or 
employe,  or  trades  or  speculates  upon  any  such  infor- 
mation so  obtained,  or  in  any  manner  turns,  or  attempts 
to  turn,  the  same  to  his  own  account,  profit,  or  advan- 
tage, is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  five  years,  or  by  imprisonment 
in  the  County  Jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both  such 
fine  and  imprisonment. 

Note.— Stats.  1862,  p.  289,  Sec.  3,  modified. 

640.  Every  person  who,  by  means  of  any  machine,  ciandes- 
instrument,  or  contrivance,  or  in  any  other  manner,  learning 

'  '  •'  '    the  con- 

willfully  and  fraudulently  reads,  or  attempts  to  read,  [If^  ^^  * 
any  message,  or  to  learn  the  contents  thereof,  whilst  message, 
the  same  is  being  sent  over  any  telegraph  line,  or 
willfully  and  fraudulently,  or  clandestinely,  learns  or 
attempts  to  learn  the  contents  or  meaning  of  any  mes- 
sage, while  the  same  is  in  any  telegraph  office,  or  is 
being  received  thereat  or  sent  therefrom,  or  who  uses 
or  attempts  to  use,  or  communicates  to  others,  any 
information  so  obtained,  is  punishable  as  provided  in 
Section  639. 

NoTE.-^Stats.  1862,  p.  289,  Sec.  6,  modified. 

641.  Every  person  who,  by  the  payment  or  j)rom- 
ise  of  any  bribe,  inducement,  or  reward,  procures  or 


236 


Penal  Code. 


Bribing 
tele- 
graphic 
operator. 


Collecting 
tollfi,  etc , 
at  San 
Francisco, 
without 
authority 
of  Harbor 
Commia- 
sioners. 


Violations 

of  the 

provisons 

of  the 

Chapter 

relating  to 

police 

regulations 

of  San 

Francisco 

harbor. 


attempts  to  procure  any  telegraph  agent,  operator,  or 
emi)loy6  to  disclose  any  private  message  or  the  eon- 
'  tents,  pm-port,  substance,  or  meaning  thereof,  or  offers 
to  any  such  agent,  operator,  or  employe  any  bribe, 
compensation,  or  reward  for  the  disclosure  of  anj  pri- 
vate information  received  by  him  by  reason  of  Lis 
trust  as  such  agent,  operator,  or  employe,  or  uses  or 
attempts  to  use  any  such  information  so  obtained,  is 
i:)unishable  as  provided  in  Section  639. 

Note.— Stats.  1862,  p.  290,  Sec.  7,  modified.  The 
grade  of  punishment  provided  in  the  three  preceding 
sections  has  been  increased  from  that  of  a  luisderaeanor 
to  that  of  a  felony. 

642.  Everj'  person  who  collects  any  toll,  wharfage, 
or  dockage,  or  lands,  ships,  or  removes  any  property 
upon  or  from  any  portion  of  the  water  front  of  San 
Fmucisco,  or  from  or  upon  any  of  the  wharves,  piers, 
or  landings  under  the  control  of  the  Board  of  State 
Harbor  Commissioners,  without  being  by  such  Board 
authorized  so  to  do,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1864,  p.  145,  Sec.  11.  See  State  Har- 
bor Commissioners,  Vol.  I,  Pol.  Code,  Sec.  2527,  to 
provide  for  collecting  revenue  from  wharves,  etc.;  also, 
•  id.,  Sec.  2524,  Subd.  (i,  to  collect  tolls;  id.,  Sec.  2539,  to 
fix  tolls;  maximum.  Sec.  2540,  id.  From  an  examina- 
tion of  these  provisions  of  the  Political  Code  it  will  be 
seen  that  tho>»e  only  are  authorized  to  collect  tolls,  etc., 
who  arc  authorized  thereto  by  appointment  or  lease 
from  the  Harbor  Commissioners. 

643.  Every  person  who  violates  any  of  the  previa- 
ions  of  the  laws  of  this  State  relating  to  sailor  board- 
ing houses  and  shipping  offices  in  San  Francisco,  or 
who  receives  any  gratuity  or  reward  other  than  as 
therein  provided,  for  the  performancelof  any  services 
under  a  lice4ise  issued  pursuant  to  thp  provisions  of 
such  laws,  is  guilty  of  a  misdemeanor. 

Note.— stats.  1870,  p.  244.  See  political  Code,  Vol 
I,  pp.  485-492,  Sees.  2583-2G07,  f  Sailors  and  sailor 
boarding  houses." 
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Every  person  who  entices  seamen  to  desert  Enticing 

"^    *  seamen 

from  any  vessel  lying  in  the  waters  of  this  State,  and  ^  desert. 
on  board  of  which  they  have  shipped  for  a  term  or 
voyage  unexpired  at  the  time  of  such  enticement,  is 
guilty  of  a  misdemeanor. 

Note.— Stats.  1853,  p.  186,  Sec.  1.    See  Pol.  Code, 
Sec.  2602,  "Desertere,  who  are,  and  how  treated." 

645.  Every  person  who  harbors  or  secretes  any  Harboring 
seaman,  knowing  him  to  be  shipped,  and  with  a  view  ^^amen. 
to  persuade  or  enable  him  to  desert,  is  guilty  of  a  mis- 
demeanor. 

NoTE.—Statg.  1853,  p.  186,  Sec.  2.  "Who  are  desert- 
ers, etc.,  see  Sec.  2602,  Pol.  Code.  Tlie  three  preced-  ■ 
ing  sections  are  required  to  be  publit-hed  by  the  "  Ma- 
rine Board,*'  under  Sec.  2607,  Pol.  Code,  together  with 
Art.  XI,  Chap.  I,  Title  VI,  **  Public  ways,"  Part  III 
of  the  Political  Code. 

646.  Every  person  who  willfully  and  knowinorly  Aiding 

^  "^     apprentices 

aids,  assists,  or  encourasres  to  run  away,  or  who  har-  ^^^^ 

'  '  o  V  ?  away  or 

bors  or  conceals  any  person  bound  or  held  to  service  {hem?""* 
or  labor,  is  guilty  of  a  misdemeanor. 

Note.— Statfi.  1858,  p.  137,  Sec.  17.    See  "Appren- 
tices," "Master  and  servant,'*  Civil  Code,  Sec.  264. 

647.  Every  person  (except  a  California   Indian)  Vagrants, 
without  visible  means  of  living,  who  has  the  physical 
ability  to  work,  and  who  does  not  for  the  space  of  ten 

days  seek  employment,  nor  labor  when  employment  is 
offered  him;  every  healthy  beggar  who  solicits  alms 
as  a  business;  every  person  who  roams  about  from 
place  to  place  without  any  lawful  business;  every  idle 
or  dissolute  person,  or  associate  of  known  thieves,  who 
wanders  about  the  streets  at  late  qr  unusual  hours  of 
the  night,  or  who  lodges  in  any  barn,  shed,  shop,  out- 
house, vessel,  or  place  other  than  such  as  is  kept  for 
lodging  purposes,  without  the  permission  of  the  owner 
or  party  entitled  to  the  possession  thereof;  every  lewd 
and  dissolute  person,  who  lives  in  and  about  houses  of 
ill-fame,  and  every  common  prostitute  and  common 
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drunkard,  is  a  vagrant,  and  punishable  by  imprison- 
ment in  the  County  Jail  not  exceeding  ninety  days. 

NoTK.— Stats.  1863,  p.  770,  Sec.  1.  The  Stat.  5  Geo. 
IV,  Chap.  83j  for  the  punishment  of  idle  and  disor- 
derly peraons  (2  Chitty  Stats.,  p.  145),  gave  to  ftatutet 
similar  to  the  text  the  title  of  Vagrant  Acts,  A 
vagrant  is  A  person  who  lives  idly,  without  any  settled 
home;  a  person  who  refuses  to  labor  or  work,  or  who 
goes  about  begging.  Such  is  the  definition  of  Bouvier, 
supported  by  Wile.,  p.  331;  6  East.,  p.  339;  8  Term., 
p.  26.  It  will  be  observed,  however,  that  the  Code 
specifies  the  acts  constituting  the  offense  of  vagrancy, 
and  does  not  leave  it  to  the  lexicographers  or  other 
authorities  to  determine  them. 

648.  Eveiy  person  who  makes,  issues,  or  puts  in 
circulation  any  bill,  check,  ticket,  certificate,  prom- 
issory note,  or  the  paper  of  any  bank,  to  circulate  as 
money,  except  as  authorized  by  the  laws  of  the 
United  States,  for  the  first  offense,  is  guilty  of  a  mis- 
demeanor, and  for  each  and  every  subsequent  offense, 
is  guilty  of  felony. 

Note.— Stats.  1855,  p.  128,  Sees.  1,  2.  See  Sec,  356, 
and  note,  Civil  Code  Cal.,  expressly  prohibiting  banks 
of  circulation. — State  Const.,  Art.  IV,  Sec,  35. 

649.  Every  officer  of  a  fire  department  who  will- 
fully issues  or  pauses  to  be  issued  any  certificate  of 
exemption  to  a  person  not  entitled  thereto,  is  guilty  of 
a  misdemeanor. 

Note,— Stata.  1864,  p.  257,  Sec.  7. 

650.  Every  person  who  knowingly  and  willfully 
sends  or  delivers  to  another  any  letter  or  writing, 
whether  subscribed  or  not,  threatening  to  accuse  him 
or  another  of  a  crime,  or  to  expose  or  publish  any  of 
his  faihngs  or  infirmities,  is  guilty  of  a 

Note. — This  is  founded  upon  pa 
the  Crimes  and  Punishment  Act. 
The  portion  of  that  section  relating 
ening  letters  is  incorporated  in  Secti 
ter  VII,  relating  to  extortion. 


isdemeanor. 

of  Section  110  of 
tats.  1850,  p.  229. 
sending  threat- 
523,  ante,  Chap- 
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651.    Every  person  having  a  minor  child  under  his  Re<miring 

^  war<Sflor 

control,  either  as  a  ward  or  an  apprentice,  who,  except  Jf5J"®°k*®*' 
in  vinicultural  or  horticultural  pursuits,  or  in  domestic  ^^J  ***"* 
or  household  occupations,  requires  such  child  to  labor  ^°""* 
more  than  eight  hours  in  any  one  day,  is  guilty  of  a 
misdemeanor. 

Note.— stats.  1868,  p.  63. 

Stats.  1871-2,  p.  951. 

An  Act  to  protect  the  wages  of  labor  and  the  salaries 
and  fees  of  subordinate  ojficers. 

[ApproTed  April  1, 1872.] 

• 

[Enacting  clause.] 

Section  1.  Every  person  who  employs  laborers 
upon  the  public  works,  and  who  takes,  keeps,  or 
receives  any  part  or  portion  of  the  wages  due  to  such 
laborers  from  the  State  or  municipal  corporation  for 
which  such  work  is  done,  is  guilty  of  a  felony. 

Sec.  2.  Every  officer  of  the  State,  or  any  county, 
city,  or  township  therein,  who  keeps  or  retains  any  part 
or  portion  of  the  salary  or  fees  allowed  by  law  to  his 
deputy,  clerk,  or  subordinate  officer,  is  guilty  of  a 
felony. 

Sec.  3.  This  Act  shall  be  in  force  from  and  after  its 
passage. 

662.    Every  commissioned  officer  of  the  National  Officer  or 

meinborof 

Guard  who  willfully  fails  to  attend  any  parade  or  g***^'**^ 
encampment,  and  every  member  of  the  National  Jjlenl*^ 
Guard  who  neglects  or  refuses   to  obey,  the  lawful  Sbey***' 

1       t*  1  •  •  ^  t*  J]  orders,  or 

command  of  his  supenor  on  any  day  of  parade  or  discharge 

duty. 

encampment,  or  to  perform  such  military  duty  as  may 
be  lawfully  required  of  him,  is  punishable  by  a  fine 
of  not  less  than  five  nor  more  than  one  hundred 
dollars. 

Note.— See  Political  Code  Cal.,  Sees.  1930,  2026, 
"Militia;"  Seos.  2018-2080,  "Parades  and  drills." 

653.    Every  member  of  the  National  Guard  who,  Member  of 

•^  Notional 

when  duly  notified,  fails  to  appear  at  a  parade,  or  who  g«a^ 
disobeys  any  lawful  order,  or  who  uses  disrespectful  J"p^/e, 
language  towards  his  superior,  or  who  commits  any  tSUt^ 
act  of  insubordination,  is  guilty  of  a  misdemeanor. 
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^4     Every  parent,  guard,' 
upbraids,  insults,  or  abuses  a 
schools,  in  the  presence  or  b 
IS  guilty  of  a  misdemeanor 


preceding  section.    The  section 

»,  placed  thus,  (§  1),  (J  6o)»  and  go 

preceding  sections,  indicate  the 

lal  Act  of  April  16,  1850,  "  Con- 

Kinifihments/'    They  were  used  in 

retained  for  convenience  in  refer- 


ence. 
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GENERAL  PROVISIONS. 
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655. 
666. 
657. 
658. 
659. 
660. 
661. 

662. 
663. 
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665. 
666. 

667. 

668. 
669. 
670. 
671. 
672. 
673. 
674. 
675. 
676. 
677. 


Acts  made  punishable  by  different  provisions  of  this 

Code. 
Acts  punishable  under  foreign  law. 
Foreign  conviction  or  acquittal. 
Contempts,  how  punishable. 
Mitigation  of  punishment  in  certain  cases. 
Aiding  in  misdemeanor. 
Sending  letters,  when  deemed  complete. 
Removal  from  office  for  violation  or  neglect  of  official 

duty  by  public  officers. 
Omission  to  perform  duty,  when  punishable. 
Attempts  to  commit  crimes,  when  punishable. 
Attempts  to  commit  crimes,  how  puni:«hable. 
Restrictions  upon  the  preceding  sections. 
Second   offense,    how   punished    after    conviction  of 

former  offense. 
Second   offenses,    how  punished   after   conviction  of 

attempt  to  commit  a  State  Prison  offense.. 
Foreign  conviction  for  former  offense. 
Second  term  of  imprisonment,  when  to  commence. 
When  term  of  imprisonment  commences,  etc. 
Imprisonment  for  life. 
Fine-  may  be  added  to  imprisonment. 
Civil  rights  of  convict  suspended. 
Civil  death. 

Limitations  on  two  preceding  sections. 
Person  of  convict  protected. 
Forfeitures. 


Acts  made        654.    An  act  or  omission  which  is  m{ 

punishable  •      n'lv  ±.  i        j».a»  ±  •   • 

by  different  m  ainercnt  ways  by  dinerent  p^o^^8lon 

provisions  •  i      i  i 

Code^'  may  be  punished  under  either  of  such 


in  no  case  can  it  be  punished  under 


de  punishable 
of  this  Code 

rovisions,  but 
re  than  one; 
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an  acquittal  or  conviction  and. sentence  under  either 
one  bars  a  prosecution  for  the  same  act  or  omission 
nnder  any  other.  In  the  cases  specified  in  Sections 
648,  667,  and  668,  the  punishments  therein  prescribed 
must  be  substituted  for  those  prescribed  for  a  first 
offense,  if  the  previous  conviction  is  charged  in  the 
indictment  and  found  by  the  jury. 

665.  An  act  or  omission  declared  punishable  by  Acta 

punishable 

this  Code  is  not  less  so  because  it  is  also  punishable  ^n^er 

^  foreign 

under  the  laws  of  another  State,  Government,  or  coun-  ^*'^- 
try,  unless  the  contrary  is  expressly  declared. 

666.  Whenever  on  the  trial  of  an  accused  person  Foreign 

'     .  *  conviotlon 

it  appears  that  upon  a  criminal,  prosecution  under  oracqnitta 
the  laws  of  another  State,  Government,  or  country, 
founded  upon  the  act  or  omission  in  respect  to  which 
he  is  on  trial,  he  has  been  acquitted  or  convicted,  it  is 
a  sufiicient  defense. 

Note. — This  section  is  intended  to  apply  in  cases 
where  the  foreign  acquittal  or  conviction  took  place 
in  respect  to  the  particular  cust  or  omission  chari^  ^ 
against  the  accused  upon  the  trial  in  this  State,  and  is 
not  restricted  to  cases  where  the  accused  was  tried 
abroad  under  the  same  charge, 

657.  A  criminal  act  is  not  the  less  punishable  as  a  Contemi»t8, 

how 

crime  because  it  is  also  declared  to  be  punishable  as  a  punishable 
contempt. 

658.  When  it  appears,  at  the  time  of  passing  sen-  Mitigation 

of  punish" 

tence  upon  a  person  convicted  upon  indictment,  that  m®nt.in 

r  XT  r  7  certain 

such  person  has  already  paid  a  tine  or  suflfered  an  im-  ^^**- 
piisonment  for  the  act  of  which  he  stands  convicted, 
tinder  an  order  adjudging  it  a  contempt,  the  Court 
authorized  to  pass  sentence  may  mitigate  the  punish- 
ment to  be  imposed,  in  its  discretion. 

659.  Whenever  an  act  is  declared  a  misdemeanor,  Aiding  in 
and  no  punishment  for  counseUng  or  aiding  in  the  meanor. 

31 
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» 


Sending 

letters, 

when 

deemed 

complete. 


commission  of  such  act  is  expressly  prescribed  by  law, 
every  person  who  counsels  or  aids  another  in  the  com- 
mission of  such  act  is  guilty  of  a  misdemeanor. 

NoTx.-*^e  **Aoces&orie6,''  Sees.  82,  88,  ante. 

660.  In  the  various  cases  in  which  the  sending  of 
a  letter  is  made  criminal  by  this  Code,  the  offense  is 
deemed  complete  from  the  time  when  such  letter  is 
deposited  in  any  Post  Office  or  any  other  place,  or 
delivered  to  any  person,  with  intent  that  it  shall  be 
forwarded. 

Note. — Kex  vs.  Williams,  2  Campb.,  p.  506. 


Removal 
from  office 
for  viola- 
tion or 


661.    In  addition  to  the  penalty  affixed  by  express 
terms,  to  every  neglect  or  violation  of  official  duty  on 
S^ufhhfty  *^®  P^^  ^^  public  officers.  State,  county,  city,  or  town- 
ofecMif^     ship,  where  it  is  not  so  expressly  provided,  they  may, 
in  the  discretion  of  the  Court,  be  removed  from  office, 

Note.— Sec  Part  III,  Title  I,  Chap.  VII,  "Public 
officers/'  Political  Code  Cal.,  Sec.  841,  et  seq. 


Omission  to 
>erform 


662.    Ko  person  is  punishable  for  an  omission  to 
Suty 'wi»n  perform  an  act,  where  such  act  has  been  performed  by 

panishable  . 

another  person  acting  in  his  behalf  and  competent  by 
law  to  perform  it. 

Attempts         663.    Any  person  may  be  convicted  of  an  attempt 

crimes.       to  commit  a  crime,  although  it  appears  on  the  trial 

pnnishabio  that  the  Crime  intended  or  attempted  was  perpetrated 

by  such  person  in  pursuance  of  such  attempt,  unless 

the  Court,  in  its  discretion,  discharges  the  jury  and 

directs  such  person  to  be  tried  for  such  crime. 

Note.— Stats.  14  and  15  Vict.,  Chap.  100,  Sec.  9. 

Attompfs  664.  Every  person  who  attempts  to  commit  any 
crimes,  crime,  but  feils,  or  is  prevented  or  intelcepted  in  the 
panishable  perpetration  thereof  is  punishable,  whele  no  provision 

is  made  by  law  for  the  punishment  of  |uch  attempts, 

as  follows : 
1.  If  the  ofiense  so  attempted  is  pmishable  by  im- 
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piisonment  in  the  State  Prison  for  five  years,  or  more,  Same. 
or  by  imprisonment  in  a  County  Jail,  the  person  guilty 
of  such  attempt  is  punishable  by  imprisonment  in  the 
State  Prison,  or  in  a  County  Jail,  as  the  case  may  be, 
for  a  term  not  exceeding  one  half  the  longest  term  of 
imprisonment  prescribed  upon  a  conviction  of  the 
offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by 
imprisonment  in  the  State  Prison  for  any  term  less 
than  five  years,  the  person  guilty  of  such  attempt  is 
punishable  by  imprisonment  in  the  County  Jail  for  not 
m.ore  than  one  year. 

3.  If  the  oflfense  so  attempted  is  punishable  by  a 
fine,  the  offender  convicted  of  such  attempt  is  punish- 
able by  a  fine  not  exceeding  one  half  the  largest  fine 
which  may  be  imposed  upon  a  conviction  of  the 
offense  so  attempted. 

4.  If  the  oftense  so  attempted  is  punishable  by  im- 
prisonment and  by  a  fine,  the  offender  convicted  of 
such  attempt  may  be  punished  by  both  imprisonment 
and  fine,  not  exceeding  one  half  the  longest  term  of 
imprisonment  and  one  half  the  largest  fine  which  may 
be  imposed  upon  a  conviction  for  l^e  offense  so 
attempted. 

KoTE. — As  declared  in  the  first  part  of  this  section » 
such  attempts  as  those  named  in  Sees.  216,  217,  ante, 
and  assaults  with  intent  to  commit  a  felony,  named  in 
Sees.  220-222,  ante,  having  therefor  a  punishment  pro- 
vided, are  not  included  in  this  section. 

665.  The  last  two  sections  do  not  protect  a  person  Restrfo- 
who,  in  attempting  unsuccessfully  to  commit  a  crime,  the 
accomplishes  the  commission  of  another  and  different  sections. 
crime,  whether  greater  or  less  in  guilt,  from  suffering 

the  punishment  prescribed  by  law  for  the  crime  com- 
mitted. 

666.  Every  person  who,  having  been  convicted  of 
any  offense  punishable  by  imprisonment  in  the  State 


( 
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Second 
offenses, 
how  pun- 
ished after 
oonviction 
of  attempt 
to  commit 
a  State 
Prison 
offense. 


Prison,  commits  any  crime  after  such  convictioD,  is 
punishable  therefor,  as  follows: 

1.  If  the  oftense  of  which  such  person  is  subse- 
quently convicted  is  such  that,  upon  a  first  conviction, 
an  offender  would  be  punishable  by  imprisonment  in 
the  State  Prison  for  any  term  exceeding  five  years, 
such  person  is  punishable  by  imprisonment  in  the 
lltate  Prison  not  less  than  ten  years. 

2.  If  the  subsequent  offense  is  such  that,  ppon  a  first 
conviction,  the  offender  would  be  punishable  by  im- 
prisonment in  the  State  Prison  for  five  years,  or  any 
less  term,  then  the  person  convicted  of  such  subse- 
quent offense  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  ten  years. 

3.  If  the  subsequent  conviction  is  for  petit  larceny, 
or  any  attempt  to  commit  an  offense  which,  if  com- 
mitted, would  be  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  five  years,  then  the  person 
convicted  of  such  subsequent  offense  is  punishable  by 
imprisonment  in  the  State  Prison  not  exceeding  five 
years. 

667.  Every  person  who,  having  been  convicted  of 
petit  larceny,*  or  of  an  attempt  to  commit  an  offfense 
which,  if  perpetrated,  would  be  punishable  by  im- 
prisonment in  the  State  Prison,  commits  any  crime 
after  such  conviction,  is  punishable  as  follows : 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  im- 
prisonment in  the  State  Prison  for  life,  at  the  dis- 
cretion of  the  Court,  such  person  is  punishable  by 
imprisonment  in  such  prison  during  life. 


,  upon  a  first 
able  by  im- 


2.  If  the  subsequent  offense  is  such  tha 
conviction,  the  offender  would  be  punis 
prisonment  in  the  State  Prison  for  any  t(  'm  less  than 
for  life,  such  person  is  punishable  by  imj  isonment  in 
such  prison  for  the  longest  term  prescr|bed,  upon  a 
conviction  for  such  first  offense. 
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3.  If  the  snbsequent  conviction  is  for  petit  larceny, 
or  for  an  attempt  to  commit  an  offense  which,  if  per- 
petrated, would  be  punishable  by  imprisonment  in 
the  State  Prison,  then  such  person  is  punishable  by 
imprisonment  in  such  prison  not  exceeding  five  years. 

Note. — The    following    letter    from   Hon.   S.    H. 

Dwinelle,  Judge  of  the  Fifteenth  Judicial  District,  to 

the  Code  Commission,  shows  the  necessity  for  the  in- 

2  •a  ,1  sertion  of  the  words  "petit  larceny '^  in  Sees.  686 

^   ^  '3  i    and  667,  as  well  as  the  great  propriety  of  these  pro- 

o  S  O  ^'     visions:    "Our  cities  and  towns  are  sulijected  to  re- 

-«  ^  ;s  S:      peated  raids  from  petit  thieves,  for  which  New  York 

•^    of  §  has  a  partial  remedy;  and,  after  consulting  with  the 

S   ^S  District  Attorney  and  heads  of  the  Police  Department 

g   g  here,  I  have  concluded  to  call  *****  the  attention 

'S   S  S  of  the  Code  Commission  to  the  New  York  statute,  in 

'^   Q  'o  considering  *  crimes  and  punishments/    Popularly,  the 

S  t«  ^  law  is  known  in  New  York  as  *  petit  larceny,  second 

.«  *g  u,  oflfense,*  petit  larceny  being  practically  made  a  felony, 

S  ^  ^  punished  by  confinement  in  the  State  Prison.    The 

^  ^  ns  New  York  provision  will  be  found  in   the   revised 

^  3  "^  statutes  of  that  State,  Vol.  2,  p.  883,  Sec.  9,  though  I 

o  >^  *  think  we  should  have  in  this  State  a  section  devoted 

^  g  5tj  exclusively  to  the  subject  matter.    In  New  York  the 

g  4   o  practice  is  for  the  Grand  Jury  to  find  an  indictment 

^  *^  §  charging  that  the  accused  was  charged  with,  arrested, 

Q      Q       QQ 

^  O4  o  brought  before  a  Justice  of  the  Peace  (or  Police  Judge), 

§  ®  "t*    .  tried,  and  convicted  of  petit  larceny,  and  that,  subse- 

>:5  .2  "^  S  quent  to  such  conviction,  the  accused  had  been  guilty 

.2  o  -g  00  of  another  petit  larceny,  describing  it,  the  Courts  there 

S  0  -^  ^  having  held  the  record  of  the  first  conviction  was  prima 

§  ^  d  ^  lacie  evidence  of  the  fact.    Certainly  it  is  as  great  a 

,5  ^  8  crime,  morally,  to  steal  f99  by  two  efforts  as  it  is  to 

steal  $50  at  one.  We  have  thieves  here  who  are  fully 
posted  as  to  the  law  regarding  petit  and  grand  larceny, 
and  have  been  convicted  of  the  former  numerous  times. 
I  think  you  will  realize  the  importance  of  the  proposed 
statute."  The  partial  remedy  referred  to  formed  the 
basis  of  these  sections. 

668.     Every  person  who  has  been  convicted  in  any  Foreign 

t  CI  r-t  /*  «r»  conviction 

other  State,  Government,  or  country,  of  an  offense  for  former 

'  '  •"  offense. 

which,  if  committed  within  this  State,  would  be  pun- 
ishable by  the  laws  of  this  State  by  imprisonment  in 
the  State  Prison,  is  punishable  for  any  subsequent 
crime  committed  within  this  State  in  the  manner  pre- 
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scribed  in  the  last  two  sections,  and  to  the  sanoie  ex- 
tent as  if  such  first  conviction  had  taken  place  in  a 
Court  of  this  State. 

669.  When  any  person  is  convicted  of  two  or 
more  crimes  before  sentence  has  been  pronounced 
upon  him  for  either,  the  imprisonment  to  which  he 
is  sentenced  upon  the  second  or  other  subsequent  con- 
viction must  commence  at  the  termination  of  the  first 
term  of  imprisonment  to  which  he  shall  be  adjudged, 
or  at  the  termination  of  the  second  or  other  subse- 
quent term  of  imprisonment,  as  the  case  may  be. 

When  670.    The  term  of  imprisonment  fixed  by  the  judg- 

term  of 

imprison-     mcut  in  a  criminal  action  commences  to  run  only  upon 

ment  com-  ^     * 

menoes.  etc  ^}^q  actual  delivery  of  the  defendant  at  the  place  of 
imprisonment,  and  if  thereafter,  during  such  term,  the 
defendant  by  any  legal  means  is  temporarily  released 
from  such  imprisonment  and  subsequently  returned 
thereto,  the  time  during  which  he  was  at  large  must 
not  be  computed  as  part  of  such  term. 

Note. — The  necessity  and  propriety  of  this  section 
became  apparent  to  the  Supreme  Court  of  our  StatCt 
and  was  suggested  by  the  Chief  Justice. 


Imprison- 
ment for 
Ufe. 


671.  Whenever  any  person  is  declared  punishable 
for  a  crime  by  imprisonment  in  the  State  Prison  for  a 
term  not  less  than  any  specified  number  of  yeara,  and 
no  limit  to  the  duration  of  such  imprisonment  is  de- 
clared, the  Court  authorized  to  pronounce  judgment 
upon  such  conviction  may,  in  its  discretion,  sentence 
such  oflfender  to  imprisonment  during  his  natural  life, 
or  for  any  number  of  years  not  less  tlym  that  pre- 
scribed. 


Fine  may 
be  added  to 
imprison- 
ment. 


672.     Upon  a  conviction  for  any  crim 
by  imprisonment  in  any  jail  or  prison,  i 
which  no  fine  is  herein  prescribed,  the  O 
pose  a  fine  on  the  oftender  not  exceeding 
dollars,  in  addition  to  the  imprisonment  p 


I  punishable 
I  relation  to 
urt  may  im- 
wo  hundred 
escribed. 
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673.  A  sentence  of  imprisonment  in  a  State  Prison  Civii  riphti 

ofoonnot 

for  any  term  leas  than  for  life  suspends  all  the  civil  "wpended. 
rights  of  the  person  so  sentenced,  and  forfeits  all  pub- 
lic  offices  and  all  private  trusts,  authority,  or  power 
during  such  imprisonment. 

674.  A  person  sentenced  to  imprisonment  in  the  ciTii  death 
State  Prison  for  life  is  thereafter  deemed  civilly  dead. 

cn5.     The  provisions  of  the  last  two  preceding  sec-  ^"^^ij^^ 
tions  must  not  be  construed  to  render  the   persons    g^SonS* 
therein  mentioned  incompetent  as  witnesses  upon  the 
trial  of  a  criminal  action  or  proceeding,  or  incapable 
of  making  and  acknowledging  a  sale  or  conveyance  of 
property. 

676.  The  person  of  a  convict  sentenced  to  impris-  Person 

^  *^  of  eonviot 

onment  in  the  State  Prison  is  under  the  protection  of  pwtwted. 
the  law,  and  any  injury  to  his  person,  not  authorized 
by  law,  is  punishable  in  the  same  manner  as  if  he  was 
not  convicted  or  sentenced. 

677.  No  conviction  of  any  person  for  crime  works  Forfeiturei 
aay  forfeiture  of  any  property,  except  in  cases  in  which 

a  forfeiture  is  expressly  imposed  by  law;  and  all  for- 
feitures to  the  people  of  this  State,  in  the  nature  of  a 
deodand,  or  where  any  person  shall  flee  from  justice, 
are  abolished. 

.  NoTB. — The  very  salutary  and  almost  indispensable 
provisions  contained  in  this  Title  were  either  wholly 
taken  from,  or  suggested  by,  the  Penal  Code  of  N.  Y., 
pp.  272-279,  and  seen^ed  to  be  so  obviously  appropriate 
as  a  complement  to  a  thorough  administration  of  penal 
law,  that  their  future  use  will  give  rise  to  the  inquiry, 
how  did  our  Courts  succeed  eo  well  without  them? 
The  Act  of  April  16, 1860— Crimes  and  Punishments  of 
,  this  State— was  taken  almost  literally  from  the  N.  Y. 
Code,  hence  their  great  similarity,  notwithstanding  very 
many  changes  have  been  made  during  a  series  of  years 
in  legislating  in  each  of  the  States.  It  would  be  wise 
and  beneficial  if  the  penal  laws  of  all  the  States  were 
exact  copies  of  each  other,  so  that  the  decisions  of  the 
Courts  of  one  might  be  available  to  the  others. 

678.  Whenever  in  this  Code  the  character  or  grade 
of  an  offense,  or  its  punishment,  is  made  to  depend 
upon  the  value  of  the  property,  such  value  shall  be  es- 
timated exclusivelv  in  United  Rf«ic«  cnU  ,.r„r. 
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mon  law  convictions,  as  well  as  statutory;  the  latter  i 
statutory  only,  and  when  authorized  under  the  Con 
tion  the  statute  providing  for  it  must  be  strictly  pursu 
When  the  Code  provides  for  sentence  it  must  be  preced* 
by  a  conviction. — 1  Caines  N.  Y.,  p.  72;  34  Maine,  p.  59i! 
16  Ark.,  p.  601.  Sentence  does  not  always  follow  con- 
viction.—14  Pick.,  p.  88;  17  id.,  p.  296;  8  Wend.,  p.  204; 
4  111.,  p.  76.  In  summary  convictions  jurisdictional  and 
all  other  essential  statutory  proceedings  must  affirma- 
tively appear. — 1  Burr.,  p.  618;  19  Johns.  N.  Y-,  p. 
89;  14  Mass.,  p.  224;  10  Mete.,  p.  222;  7  Barb.,  p.  462; 
2  Yeates,  Penn.,  p.  475;  3  Maine,  p.  51;  4  Johns.,  p. 
292.  See  Index,  **  Judgment,'^  sections  and  notes  there 
referred  to. 

682.  (§  7.)  Every  public  oflTejjaC  must  be  prose- 
cuted by  indictment,  except: 

1.  Where  proceedings  aj^/Lad  for  the  removal  of 
civil  officers  of  tlto-6tat< 

2.  Offenses  arising;/^  the  militia  when  in  actual 
service,  and  in  the  land  and  naval  forces  in  time  of 
war,  or  which  ims  State  may  keep,  with  the  consent  of 
Congress,  ii/xime  of  peace. 

3.  OfS^nises  tried  in  Justices'  and  Police  Courts. 

Note. — See  note  to  preceding  section,  and  Art.  I, 
Sec.  8,  State  Const.,  and  references  in  note  thereto; 
App.  Pol.  Code,  vol.  2,  p.  380. 

683.  (§  8.)  The  proceeding  by  which  a  party 
charged  with  a  public  offense  is  accused  and  brought 
to  trial  and  punishment,  is  known  as  a  criminal  action. 

684.  (§  9.)  A  criminal  action  is  prosecuted  in  the 
name  of  the  people  of  the  State  of  California,  as  a 
party,  against  the  person  charged  with  the  offense. 

686.  (§  10.)  The  party  prosecuted  in  a  criminal 
action  is  designated  in  this  Code  as  thfe  defendant. 

686.  (§  11.)  In  a  criminal  action|;he  defendant  is 
entitled : 

1.  To  a  speedy  and  public  trial. 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to 
appear  and  defend  in  person  and  with  counsel. 
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8.  To  produce  witnesses  on  his  behalf,  and  to  be  Same. 
confronted  with  the  witnesses  against  him,  in  the  pres- 
ence of  the  Court,  except  that  where  the  charge  has 
been    preliminarily   examined    before  a  committing 
magistrate  and  the  testimony  taken  down  by  question 
and  answer  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined  or  had 
an  opportunity  to  crosVexamine  the  witness;  or  where 
the  testimony  of  a  witness  on  the  part  of  the  people, 
who  is  unable  to  give  security  for  his  appearance,  has 
been  taken  conditionally  in  the  like  manner  in  the 
presence  of  the  defendant,  who  has,  either  in  person 
or  by  counsel,  cross-examined  or  had  an  opportunity 
to  cross-examine  the  witness,  the  deposition  of  such 
witness  may  be  read,  upon  its  being  satisfactorily 
shown  to  the  Court  that  he  is  dead  or  insane,  or  can- 
not with  due  diligence  be  found  within  the  State. 

NoTK.— See  notes  to  Sec.  681,  ante,  and  689,  post. 

687.     (§  12.)     No  person  can  be  subjected  to  a  Second 

.  proseeation 

second  prosecution  for  a  public  oflTense  for  which  he  wr  the 

*  A  same 

has  once  been  prosecuted  and  convicted  or  acquitted,  prohibited. 
[^  688.     (§  13.)    No  peraon  can  be  compelled,  in  a  No  penon 

to  be  ft 

criminal  action,  to  be  a  witness  against  himself;  nor  witnees 
can  a  person  charged  with  a  public  oflfense  be  sub-  aCTimSiIS 
jected,  before  conviction,  to  any  more  restraint  than  is  S? Vo  be 
necessary  for  his  detention  to  answer  the  charge.  SSS?**" 

restrained. 
Note.— He  may  testify  in  hh  own  behalf.-— See  notes 

to  Sec.  681,  ante,  and  689,  y^t. 

680.     (§  14.)     No  person  can  be  convicted  of  a  pub-  No  person 
I  lie  offense  unless  bw^e  v^diet  of  a  jury,  accepted  J^^^^®*^ 
Jand  recorded  by  thi  Cp^,  or  upon  a  plea  of  guilty,  jJS^ent. 
j  or  upon  judgment  agahistrhim  upon  a  demurrer  to  the 
I  indictment,  in  the  case  inentioned  in  Section  1011,  or 

upon  a  judgment  of  a  Police  or  Justice's  Court,  a  jury 

having  been  waived. 

7-688.    To  require  the  prisoner,  during  the  progress  of  thTtrial    to 
appear  and  remain  with  chains  and  shackles  upo/his  limbs,  witW 

1       ttarnngton,  42  Cal.  165. 


254  Pknal  Codb. 


NoTK.— If  a  defendant  does  not  plead  when  he  hai 
an  opportunity,  judgment  may  be  pronounced  againdl 
him. — Sec.  1011,  post;  see  People  vs.  King,  28  Cal.,  p 
265;  People  vs.  Joselyn,  29  Cal.,  p.  562.    Under  tim 
Chapter  of  **  Preliminary  Provisions,'*  it  may  be  ge* 
erally  said  that  as  a  necessary  concomitant  to  all  stat< 
utes  declaring  acts  or  omissions  to  be  criminal,  a  mode 
of  procedure  to  inflict  the  penalty  provided  roust  exist 
Heretofore  if  the  statute  did  not  provide  a  mode  of  pra- 
cedure,  the  common  law  of  England  as  it  is  familiarl; 
known,  but  which  from  the  fact  that  it  was  the  com- 
mon law  of  our  mother  country — has  been  so  frequently 
adopted  by  statute,  so  universally  recognized  and  BCted 
upon  by  our  Courts  for  supplying  omissions  and  defects 
in  statutory*  law — that  it  is  by  them  recognized  as  one  of 
our  own  naturalized  and  well  established  institutions, 
and  may  now  be  well  called  the  common  law  of  tM 
United  States,  furnished  a  method  of  procedure  which 
was  usually  pursued  by  them.    Some  of  the  more  prom- 
inent features  of  this  system  are:    1.  The  presumption 
of  innocence,  and  right  to  reasonable  doubt  of  guilt.  2. 
Not  to  be  held  to  answer  except  by  inquest  of  a  Grand 
Jury.    3.  Trial  by  jury  of  his  peers.   4.  The  determina- 
tion of  guilt  or  innocence  without  reference  to  general 
character.    5.  Not  to  require  prisoner  to  criminate  him- 
self nor  to  excul pate  himself  by  gi  ving  his  testimony.  6. 
Must  not  be  tried  twice  for  the  same  offense.    7.  Nor  be 
punished  for  an  act  done  prior  to  the  passage  of  the  stat- 
ute making  it  an  olfense^  nor  by  a  severer  punishment 
than  that  there  provided.   It  may  be  correctly  remarked 
that  the  custom  of  some  continental  European  systemj 
of  allowing  general  character,  habits  of  life,  pravious 
history,  and  other  surroundings  to  be  suljccts  of  inquiiy 
by  the  Court  in  determining  the  probabilities  of  the 
guilt  or  innocence  of  one  accused  of  crime,  whilst  it 
has  not  received  favor  in  our  Courts,  or  at  least  has  no 
status  as  furnishing  evidence  for  the  defense,  yet  the 
permission  given  by  the  statutes  of  several  States  and 
this  Code  to  the  defendant  to  testify  in  his  own  defense, 
looks  to  the  observant  like  a  step  in  the  direction  of 
relaxing  rules  heretofore  rigidly  observed.    The  general 
principles  of  our  system,  herelenumerated  and  con- 
tained in  the  preceding  section,  are  the  suljects  of 
constitutional  guaranty  and  pr(l;ection,  and  this  Code 
consequently  rigidly  adheres  tJ  them,  except  that  a 
defendant,  if  he  desires  to  do  so,lnay  testify  in  his  own 
behalf.— See  Sec,  1323,  post,  andlnote. 
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TITLE   I. 

OF  THE  PREVENTION  OF  PUBLIC  0PPENSE8. 

Chapter    L  Of  lawful  resistance, 

n.  Of  the  iniervention  of  the  officers  of 

justice. 
in.  Security  to  keep  the  peace. 
IV.  Police  in  cities  and  towns,  and  their 

attendance  at  exposed  places, 
V.  Suppression  of  riots. 


CHAPTER    I. 

OF  LAWFUL  RESISTANCE. 


SscnoK  692.  Lawful  resistance,  by  whom  made. 

693.  By  the  party;  ^n  what  cases  and  to  what  extent. 

694.  By  other  partie^  in  what  cases. 

692.     (§  15.)     Lawful  resistance  to  the  commission  Lawful 
of  a  public  offense  may  be  made:  by  whom  * 

*  "^  made. 

1.  By  the  party  about  to  be  injured; 

2.  By  other  parties. 

Note.— See  "Personal  Rights/'  Civil  Code  Cal., 
vol.  1,  pp.  23-26,  Sees.  43-50,  and  notes;  "  What  force 
may  be  used  to  protect  whom,"  id.,  Sec.  50. 

603.     (§  16.)     Resistance  sufficient  to  prevent  the  By  the. 

offense  may  be  made  by  the  party  about  to  be  injured:  '^^Jf  jj^^. 

1.  To  prevent  an  offense  against  his  person,  or  his  o^^^n*- 
&mily,  or  some  member  thereof. 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or 
injure  property  in  his  lawful  possession, 

NoTB. — See  "Force  in  resistance,''  Sec.  50,  Civil 
Code. 

694.     (§  17.)    Any  other  person,  in  aid  or  defense  By  other 
of  the  person  about  to  be  injured,  may  make  resist-  whatoaseg. 
ance  sufficient  to  prevent  the  offense. 
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CHAPTER  n. 

OF  THE   INTERVENTION   OF  THE  OFFICERS  OF  JUSTICE. 

Sectiok  697.  Interrention  of  officers,  in  what  cases. 
696.  Persons  acting  in  their  aid  justified. 

697.  (§  18.)     Public  offenses  may  be   prevented 
by  the  intervention  of  the  officers  of  justice: 

1.  By  requiring  security  to  keep  the  peace; 

2.  By  forming  a  police  in  cities  and  towns,  and  by 
requiring  their  attendance  in  exposed  places; 

8.  By  suppressing  riots. 

Note.— ^6d.  1,  see  Sec.  706,  post. 

Subd.  2,  see  Sec.  720,  post. 

Subd,  S — At  common  law,  "the  Sheriff,  Under 
Sheriff,  Constable,  or  any  other  peace  officer,  may 
and  ought  to  do  all  that  in  them  lies  towards  the 
suppressing  of  a  riot,  and  may  command  all  other  per- 
sons to  assist  them.'' — 1  Russ.  Crimes,  pp.  285-6.  So, 
also,  may  private  persons,  by  endeavoring  to  stay  the 
execution  of  riotous  purposes. — 1  Hawk.  P.  C,  Chap. 
65,  Sec.  11;  and  may  arm  themselves  for  that  purpose, 
and,  if  necessary,  may  use  the  arms.  "Who  are  peace 
officers,  see  Sec.  817,  post.  Who  may  arrest  and  when, 
Sees.  836-S38,  post. 

698.  (§  19.)  When  the  officers  of  justice  are 
authorized  to  act  in  the  prevention  of  public  offenses, 
other  persons,  who,  by  their  command,  act  iu  their 
aid,  are  justified  in  so  doing. 

Note.— Who  are  peace  officers,  see  Sec.  8 J  7,  post; 
see  note  to  Sec.  697,  ante. 


CHAPTER  m. 

SECURITY  TO  KEEP  THE  PBIcB. 

Section  701.  Information  of  threatened  offense. 

702.  Examination  of  complainant  and  witnesses* 

703.  Warrant  of  arrest. 

704.  Proceedings  on  charges  being  con#oTerted. 


•J  \ 
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Section  705.  Person  complained  of,  when  to  be  discharged. 

706.  Security  to  keep  the  peace,  when  required. 

707.  Effect  of  giving  or  refusing  to  give  security. 

708.  Person  committed  for  not  giving  security,  how  dis- 

charged. ^ 

709.  Undertaking  to  he  filed  in  Clerk's  office. 

710.  Security,  when  required  for  assault  committed  in  tile 

presence  of  a  Court  or  magistrate. 

711.  Undertaking,  when  broken. 

712.  Undertaking,  when  and  how  to  be  prosecuted. 

713.  Evidence  of  breach. 

714.  Security  for  the  peace  not  required,  except  in  accord- 

ance with  this  Chapter. 

701.     (§  20.)     An  information  may  be  laid  before  Jnforma- 
any  of  the  magistrates  mentioned  in  Section  808,  that  off^sS"*^ 
a  person  has  tlireatened  to  commit  an  oflfense  against 
the  person  or  property  of  another. 

Note. — Stats.  1863,  p.  158.  The  section  referred  to 
is  Section  103  of  the  Crimes  and  Punishment  Act  of 
1851;  the  word  "  information ''  is  used  in  place  of  the 
word  **  complaint,"  as  more  exp^ssive.  That  a  named 
person  is  menacing  or  threatening  to  do  towards  or 
against  the  person  or  property  of  another  an  act  which 
the  Penal  Code  forbids  to  be  done,  or  is  omitting  to  do 
that  which  it  commands,  must  be  the  subject  of  the 
information  provided  for  in  the  text.  The  threat  of  an 
intention  to  commit  the  offense  must  appear  to  be  one 
which  will  be  executed  unless  the  person  so  threatening 
is  further  restrained  than  he  seems  to  be  by  the  fact 
that  the  act  is  in  violation  of  the  law. 

702.  (§  21.)     When  the  information  is  laid  before  Bxamina- 

^  ^  tionof 

Bnch  magistrate  he  must  examine  on  oath  the  in-  compiain- 

®  ant  and 

former,  and  any  witness  he  may  produce,  and  must  ^"toosses. 
take  their  depositions  in  writing,  and  cause  them  to 
be  subscribed  by  the  parties  making  them. 

NoTX. — This  should  be  in  concise  language,  stating 
all  the  jurisdictional  facts,  and  should  clearly  specify 
the  threatened  offense,  and  when  reduced  to  writing 
and  sworn  to  constitutes  the  complaint  or  information 
upon  which  the  warrant  issues. 

703.  (§  22.)    If  it  appears  fipom  the  depositions  Warrant 
that  there  is  just  reason  to  fear  the  commission  of  the 

33 
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oflFense  threatened,  by  the  person  bo  informed  against, 
the  magistrate  must  issue  a  warrant,  directed  gener- 
ally to  the  Sheriff  of  the  county,  or  any  Constable, 
Marshal,  or  Policeman  in  the  State,  reciting  the  sub- 
s^nce  of  the  information,  and  commanding  the  officer 
forthwith  to  arrest  the  person  informed  of  and  bring 
him  before  the  magistrate. 

704.  (§  23.)  When  the  person  informed  against 
is  brought  before  the  magistrate,  if  the  charge  be 
controverted,  the  magistrate  must  take  testimony  in 
relation  thereto.  The  evidence  must  be  reduced  to 
writing  and  subscribed  by  the  witnesses. 

Person  705.     (§  24.)     If  it  appears  that  there  is  no  just 

oomplaindd 

of,  when      rcasou  to  fcar  the  commission  of  the  offense  alleered 

to  be  ^ 

discharged,  to  have  been  threatened,  the  person  complained  of 
must  be  discharged. 


Proceed- 
ingBon 
charges 
being  con- 
troverted. 
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706.  (§  25.)  If,  however,  there  is  just  reason  to 
fear  the  commission  of  the  offense,  the  person  com- 
plained of  may  be  required  to  enter  into  an  undertak- 
ing in  such  sum,  not  exceeding  five  thousand  dollars, 
as  the  magistrate  may  direct,  with  one  or  more  suffi- 
cient sureties,  to  keep  the  peace  towards  the  people 
of  this  State,  and  particularly  towards  the  informer. 
The  undertaking  is  valid  and  binding  for  six  months, 
and  may,  upon  the  renewal  of  the  information,  be 
extended  for  a  longer  period,  or  a  new  undeitaking 
may  be  required. 

707.  (§  26.)  If  the  undertaking  required  by  the 
last  section  is  given,  the  party  informed  of  must  be 
discharged.  J£  he  does  not  give  it,  tie  magistrate 
must  commit  him  to  prison,  specifying  il  the  warrant 
the  requirement  to  give  security,  the  an|ount  thereof, 
and  the  omission  to  give  the  same. 

708.  (§  27.)  If  the  person  complainld  of  is  com- 
mitted for  not  giving  the  undertaking  Irequired,  he 
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may  be  discharged  by  any  magistrate,  upon  giving 
the  same. 

709.  (§  28.)     The  undertaking  must  be  filed  by  fnf^^' 
the  masristrate  in  the  office  of  the  Clerk  of  the  county.  cierk»i 

^  "^      office. 

710.  (§  29.)     A  person  who,  in  the  presence  of  a  Swunty, 
Court  or  magistrate,  assaults  or  threatens  to  assault  fo?J[jg®uit 
another,  or  to  commit  an  offense  against  his  person  or  J^thJ'**®^ 
property,  or  who  contends  with  another  with  angry  S'Surtor 
words,  may  be  ordered  by  the  Court  or  magistrate  to 

give  security,  as  in  this  Chapter  provided,  and  if  he 
refuse  to  do  so,  may  be  committed  as  provided  in  Sec- 
tion 707. 

711.  Upon  the  conviction  of  the  person  informed  Undertak- 

*  *  mg,  when 

against  of  a  breach  of  the  peace,  the  undertaking  is  b«>»«n« 
broken. 

712.  (§  31.)     Upon  the  District  ytttorney's  pro-  Undortak- 
ducing   evidence  of  such   convictioy  to  the   County  and  how 
Court  of  the  County,  the  Cout^LM  ^6i  the  under-  p«Mwoted 
taking  to  be  prosecuted,  and  lire  District  Attorney 

must  thereupon  commence  a^^ction  upon  it  in  the 
name  of  the  people  of  this  S^te. 

713.  (§  32.)     In  the  action  the  offense  stated  in  Evidence 
the  record  of  conviction  must  be  alleged  as  a  breach 

of  the  undertaking,  and  such  record  is  conclusive  evi- 
dence of  the  breach. 

714.  (§  83.)     Security  to  keep  the  peace,  or  be  of  Seoarity 
good  behavior,  cannot  be  required  except  as  prescribed  pe«w?  not 
in  this  Chapter.  SaL 

Note. — These  proceedings  are  provided  for  securing  Chapter. 
a  more  perfect  respect  for  the  law  than  their  mere 
existence  carries  to  the  person  upon  whom  they  are 
intended  to  operate.  Every  one  is  presumed  to  know 
the  law,  but  in  many  instances,  as  a  matter  of  fkct,  the 
existence  of  the  law  is  unknown.    By  these  proceed- 
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ings,  therefore,  an  actual  breach  of  the  law  may  be 
prevented  where  an  ignorant  violation  would  be  pun- 
ished. 


Ox^nisa- 
lion  and 
regulation 
of  the 
police. 


Force  to 
preserve 
the  peace 
at  public 
meetings, 
when 
and  how 
ordered. 


CHAPTER  IV. 

POLICE   IN   CITIES  AND  TOWNS,  AND   THEIR  ATTENDANCE  AT 

EXPOSED   PLACES. 

Section  719.  Organization  and  regulation  of  the  police. 

720.  Force  to  preserve  the  peace  at  public  meetings,  when 
and  how  ordered. 

719.  (§  34.)  The  organization  and  regulation  of 
the  police,  in  the  cities  and  towns  of  this  State,  is 
governed  by  special  laws. 

720.  (§  35.)  The  Mayor  or  other  officer  having 
the  direction  of  the  police  of  a  city  or  town  must  order 
a  force,  sufficient  to  preserve  the  peace,  to  attend  any 
public  meeting,  when  he  is  satisfied  that  a  breach  of 
the  peace  is  reasonably  apprehended. 

Note. — Personal  knowledge,  or  a  complaint,  or  inform 
mation,  as  provided  in  Sec.  701,  ante,  or  any  other 
reliable  facts  coming  to  the  officer,  is  sufficient,  if  it 
induce  the  belief  that  a  breach  of  the  peace  is  reason- 
ably to  be  apprehended. 


CHAPTER  V. 


SUPPRESSION   OF  RIOTS. 

Section  723.  Power  of  Sheriff  or  other  officer  in  Overcoming  resist- 
ance to  process. 
724.  The  officer  to  certify  to  Court  the  naJe  of  the  resisterg, 


etc. 


lv€ 
iJe 


725.  When  Governor  to  order  out  a  milit|ry  force  to  aid  m 

executing  process. 

726.  Magistrates  and  officers  to  command  ftoters  to  dispone*' 

727.  To  arrest  rioters  if  they  do  not  disper  3, 

728.  Officers  who  may  order  out  the  milita 


Penal  Code.  261 

Section  729.  Commanding  oflRcer  and  troops  to  obey  the  order, 

730.  Armed  force  to  obey  orders  of  whom. 

731.  Conduct  of  the  troops. 

732.  Governor  may  in  certain  cases  declare  a  county  in  a 

state  of  insurrection. 

733.  May  revoke  the  proclamation. 

723.  (§  86.)     When    a    Sheriff   or  other   public  Power  of 

Shoriff  or 

officer  authorized  to  execute  process  finds,  or  has  rea-  J§®Jj.j^ 
son  to  apprehend  that  resistance  will  be  made  to  the  J^Su^e* 
execution  of  the  process,  he  may  command  as  many  *®  p«)cob8. 
male  inhabitants  of  his  county  as  he  may  think  proper 
to  assist  him  in  overcoming  the  resistance,  and,  if 
necessary,  in  seizing,  arresting,  and  confining  the  per- 
sons resisting,  their  aiders  and  abettors. 

NoTs. — This  section  was  amended  so  as  to  read  as 
published  in  the  text,  by  Act  of  April  1, 1872,  cited  in 
note  in  lieu  of  Sec.  433,  ante.  See,  also,  note  to  Subd. 
8  of  Sec.  697,  ante;  and  Sec.  701,  ante,  and  note,  **  In- 
formation;''  and  720,  ante,  and  note,  as  to  **  Sufficient 
apprehension." 

724,  (§  37.)     The  officer  must  certify  to  the  Comi;  The  officer 

^  '  "^  tooertifyto 

from  which  the  process  issued  the  names  of  the  per-  S^'J^Ji,^ 
sons  resisting,  and  their  aiders  and  abettors,  to  the  end  etc!''*"' 
that  they  may  be  proceeded  against  for  their  contempt 
of  Court. 

Note. — This  is  only  to  be  done  in  case  there  has  been 
actual  resistance^  or  proof  of  threatened  resistance^  to 
the  execution  of  process  or  other  performance  of  official 
duty. 

726.     If  it  appears  to  the  Governor  that  the  civil  when 

^  ^  Governor 

power  of  any  county  is  not  sufficient  to  enable  the  Sher-  JJ^^jfj^S** 
iff  to  execute  process  delivered  to  him,  he  must,  upon  Sa  Si*** 
the  application  of  the  Sheriff  of  the  county,  order  such  JJwew."* 
portion  as  shall  be  sufficient,  or  the  whole,  if  necessary, 
of  the  organized  National  Guard  or  enrolled  militia  of 
the  State,  to  proceed  to  the  assistance  of  the  Sheriff. 

Note. — This  section  was  amended  so  as  to  read  as 
published  in  the  text,  by  Act  of  April  1st,  1872,  cited  in 
note,  in  lieu  of  Sec.  433,  ante.  The  correct  reading  of 
this  section  is:  **If,  upon  the  application  of  the  Sheriff 
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Magis^ 
tratesand 
officers  to 
oommand 
rioters  to 
disperse. 


of  the  county,"  "it  appears  to  the  Governor,"  etc.,  eo 
that  the  representations  made  through  or  by  the  Sheriff 
is  the  basis  of  the  order  of  the  Commander  in  Chief. 

726.  Where  any  number  of  persons,  whether  armed 
or  not,  are  unlawfully  or  riotously  assembled,  the  Sher- 
iff of  the  county  and  his  deputies,  the  officials  govern- 
ing the  town  or  city,  or  the  Justices  of  the  Peace  and 
Constables  thereof,  or  any  of  them,  must  go  among  the 
persons  assembled,  or  as  near  to  them  as  possible,  and 
command  them,  in  the  name  of  the  people  of  the  State, 
immediately  to  disperse. 

NoTs. — See  note  to  Sec.  697,  Subd.  3,  and  note,  ante. 

To  arrest         727.     (§§  41,  42.)     If  the  persons  assembled  do  not 

rioters  if 

Aeydonot  immediately  disperse,  such  magistrates  and  officers 
must  arrest  them,  and  to  that  end  may  command  the 
aid  of  all  persons  present  or  within  the  county. 


Officen 
who  may 
order 
out  the 
militaiy. 


728.  When  there  is  an  unlawful  or  riotous  assem- 
bly with  the  intent  to  commit  a  felony  or  to  offer  vio- 
lence to  person  or  property,  or  to /esist  by  force  the 
laws  of  the  State  or  of  the  United^States,  and  the  fact 
is  made  known  to  the  Governor,  or  to  any  Justice  of 
the  Supreme  Court,  or  to  thar  District  Judge  of  that 
judicial  district,  or  tc^J^^C^ntv  Judge,  or  Sheriff  of 
the  county,  or  to  the  Ma;^M,.^^  city,  or  to  the  Presi- 
dent of  the  Board  of  Su]^visors  of  the  cities  and  coun- 
ties of  Sacramento  an^San  Francisco,  either  of  those 
officers  may  issue  aiyorder  directed  to  the  command- 
ing officer  of  a  di^Bion  or  brigade  of  the  organized  • 
National  Guard  of  enrolled  militia  of  the  State,  to 
order  his  comni^id,  or  such  part  thereof  as  may  be 
necessary,  intcy&ctive  service,  and  to  appear  at  a  time 
and  place  therein  specified  to  aid  the  civil  authorities 
in  suppressing  violence  and  enforcing  thellaws. 

Command-       729.    The  Organized  National   Guard  or  enrolled 
and  trooDs    miUtia,  or  such  portion  thereof  as  shall  ifc  called  into 

to  obey  the  | 

order.         active  scrvice,  as  provided  in  Section  728,lmust  appear 
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at  the  time  and  place  appointed,  fully  armed  and 
equipped,  and  with  not  less  than  forty  rounds  of  ball 
cartridge  to  each  man,  if  infentry  or  cavalry,  and  with 
not  less  than  twenty  rounds  of  grape  canister  or  round 
shot,  if  artillery. 

730.    When  an  armed  force  is  called  out  for  the  Armed 

foro6  to 

purpose  of  suppressing  an  unlawful  or  riotous  assembly,  ^^ •^jjjjj®" 
or  arresting  the   oflEenders,  and  is  placed  under  the 
temporary  direction  of  any  civil  officer,  as  provided  in 
Section  731,   it  must  obey  the   orders    in    relation 
thereto  of  such  civil  officer. 

78 1 .    Whenever  any  portion  of  the  ITational  Guard,  Conduct  of 

'^  ^  ^    the  troops. 

or  enrolled  militia,  shall  have  been  called  into  active 
service  to  suppress  an  insurrection  or  rebellion,  to  dis- 
perse a  mob,  or  to  enforce  the  execution  of  the  laws 
of  this  State  or  of  the  United  States,  it  shall  be  com- 
petent for  the  Commander  in  "Chief,  or  for  the  General 
acting  in  his  stead,  to  place  such  troops  under  the 
temporary  direction  of  the  Mayor  of  any  city,  or  of 
the  President  of  the  Board  of  Supervisors  of  the  Cities 
and  Counties  of  Sacramento  and  San  Francisco,  or  the 
person  acting  in  that  capacity,  of  the  Sherift'  of  any 
county,  or  of  any  Marshal  of  the  United  States;  and 
i^  in  the  opinion  of  such  civil  officer,  it  shall  become 
necessary  that  the  troops  so  called  out  shall  fire  or 
charge  upon  any  mob  or  body  of  persons  assembled 
to  break  or  resist  the  laws,  such  civil  officer  shall  give 
a  written  order  to  that  eftect  to  the  superior  officer 
present  in  command  of  such  troops,  who  will  at  once 
proceed  to  carry  out  the  order,  and  shall  direct  the 
firing  and  attack  to  cease  only  when  such  mob  or  un- 
lawful assembly  shall  have  been  dispersed,  or  when 
ordered  to  do  so  by  the  proper  civil  authority.  No 
officer  who  has  been  called  out  to  sustain  the  civil 
authorities  shall,  under  any  pretense,  or  in  compliance 
with  any  order,  fire  blank  cartridges  upon  any  mob  or 
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unlawful  assemblage,  under  penalty  of  being  casliiered 
by  sentence  of  a  Court  martial;  provided,  that  nothing 
in  this  section  shall  be  construed  as  prohibiting  any 
such  troops  from  firing  or  charging  upon  such  mob  or 
assembly  without  the  orders  of  such  civil  officers,  in 
case  they  shall  first  be  attacked  or  fired  upon,  or 
fbrcij)ly  resisted  in  discharge  of  their  duty.  When 
the  Commander  in  Chief,  or  General  acting  in  his 
stead,  shall  call  troops  into  active  service  for  the  pur- 
poses mentioned  in  this  section,  and  shall  not  place 
them  under  the  temporary  direction  of  any  civil  officer, 
the  commanding  officer  shall  use  his  own  discretion 
with  respect  to  the  propriety  of  attacking  or  firing 
upon  any  mob  or  unlawful  assembly. 

732.  When  the  Governor  is  satisfied  that  the  exe- 
cution of  civil  or  criminal  process  has  been  forcibly 
resisted  in  any  county  by  bodies  of/men,  or  that  com- 
binations to  resist  the  executior/of  process  by  force 
exist  in  any  county,  and  that  the  power  of  the  county 
has  been  exerted  and  Jms  not^een  sufficient  to  enable 
the  officers  having  the  pr^eag  t^xecute  it,  he  may, 
on  the  application  of  the  officer,  or  of  the  District 
Attorney  or  County  J^ge  of  the  county,  by  procla- 
mation published  inr  such  papers  as  he  may  direct, 
declare  the  countj^o  be  in  a  state  of  insurrection,  and 
may  order  into  lue  service  of  the  State  such  number 
and  descriptioDf  of  the  organized  National  Guard  or 
volunteer  uniformed  compafties,  or  other  militia  of  the 
State  as  he  deems  necessary,  to  serve  for  such  terra 
and  under  the  command  of  such  officer  as  he  may 
direct. 

NoTK. — The  preceding  Bees.,  72 
were  amended  so  as  to  read  as  publi 
Act  of  April  1st,  1872,  cited  in  note 
ante,  repealed. 


733.     (§  49.)     The  Governor  may,  \|hen  he  thinks 

rized  by  the 


May 
revoke  the 

prwjUma-    proper,  revoke  the  proclamation  auth 


729,  730,  731,  732, 
bed  in  the  text,  by 
n  lieu  of  Sec.  433, 
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last  section,  or  declare  that  it  shall  cease  at  the  time 
and  in  the  manner  directed  by  him. 

Note.— See  Art.  V,  Sec.  5,  State  Const.,  Appendix 
to  Political  Code. 


TITLE  II. 

OF  .nJDICIAL  PKOCEEDINGS  FOR  THE  REMOVAL  OF  PUB- 
LIC OFFICERS  BY  IMPEACHMENT  OR  OTHERWISE. 

Chapteb    I.  Of  impeachments. 

IL  Of  the  removal  of  civil  officers  otherwise 
than  by  impeachment. 


CHAPTER  I. 

OP    IMPEACHMENTS. 


Section  737.  Officers  liable  to  impeachment. 

738.  Articles,  how  prepared.    Trial  by  Senate. 

739.  Articles  of  impeachment. 

740.  Time  of  hearing.    Service  on  defendant. 

741.  Service,  how  made. 

742.  Proceedings  on  failure  to  appear. 

743.  Defendant,  after  appearance,  may  answer  or  demur. 

744.  If  demurrer  is  overruled  defendant  must  answer. 

745.  Senate  to  be  sworn. 

746.  Two  thirds  necessary  to  a  conviction. 

747.  Judgment  on  conviction,  how  pronounced. 

748.  The  same. 

749.  Nature  of  the  judgment. 

750.  Effect  of  judgment  of  suspension. 

751.  Officer,  when  impeached,  disqualified  until  acquitted. 

Governor  to  temporarily  fill  vacancy. 

752.  Presiding  officer  when  Lieutenant  Governor   is  im- 
peached. 

753.  Impeachment  not  a  bar  to  indict^nt. 

737.     (§  51.)     The  Qovemifr.tAAj)^^  Governor,  gSSTto 
Secretory  of  State,   Cot^^l^l/ Ti^^i^OTer,  Attorney  ^m^  ' 

34 
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how 

prepared. 
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General,  Surveyor  G^erll,  Justices  of  the  Supremi 
Court,  and  Judges  of  jbhe/jWstrict  Courts,  are  liable  ti 
impeachment  for  any  rnisdemeanor  in  office. 

Note. — Const.,  Art.  IV,  Sec.  19,  declares  impeach- 
able the  officers  named  in  the  text.    See  Journals 
the  Senate  and  Assembly  for  the  session  of  1856-7,  fat] 
impeachment  articles  vs.  the  State  Treasurer,  and  al 
vs.  the  Controller,  and  the  rules  there  adopted  for 
government  of  the  Court  of  Impeachment.    This  Chap*| 
ter  provides  standing  rules  for  such  proceedings. 

738.  (§  52.)  All  impeachments  must  be  by  reso- 
lution adopted,  originated  in,  and  conducted  by  man- 
agers elected  by  the  Assembly,  who  must  prepare 
articles  of  impeachment,  present  them  at  the  bar  of 
the  Senate,  and  prosecute  the  same.  The  trial  must 
be  had  before  the  Senate,  sitting  as  a  Court  of  im- 
peachment. 

Note.— Const.,  Art.  IV,  Sec.  18.  Awembly  has 
sole  power  of  impeachment,  and  impeachments  to  be 
tried  by  the  Senate. — See  articles  of  impeachment  in 
the  cases  of  Treasurer  and  Controller  of  State,  Jour- 
nals of  Senate  and  Assembly  of  18.56-7,  Cal.  Legisla- 
ture. In  this  respect  our  Constitution  is  similar  to  the 
provisions  of  the  Federal  Constitution. — See  Fed. 
Const.,  Art.  I,  Sec.  2,  Subd.  5.  House  of  Representa- 
tives has  sole  power  of  impeachment. — Art.  I,  Sec  8, 
Subd.  6.  Senate  has  sole  power  to  try,  and  Art.  11, 
Sec.  4,  declares  who  may  be  impeached. — See  "  Cha?c's 
trial,"  "  Trial  of  Judge  Peck,"  Proceedings  vs.  Judge 
Humphrey,  June  26th,  1862,  Cong.  Globe,  Part  4,  sec- 
ond session  thirty-second  Cong^ress,  pp.  2942-2953;  see, 
filso,  impeachment  of  Andrew  Johnson,  President  of 
the  United  States,  Congress  of  1867-8. 

Articles  of       739.     (§  53.)     When  an  officer  is  impeached  by  the 
monu         Assembly  for  a  misdemeanor  in  office,  the  articles  of 

impeachment  must  be  delivered  to  thg  President  of 

the  Senate. 


Time  of 
hoaring. 


ServicA  on 
defendant 


740.  (§  54.)  The  Senate  must  assigl  a  day  for  the 
hearing  of  the  impeachment  and  informlhe  Assembly 
thereof.  The  President  of  the  Senate  Inust  cause  a 
copy  of  the  articles  of  impeachment,  wilh  a  notice  to 


Pbnal  Com.  267 

appear  and  answer  the  same  at  the  time  and  place 
appointed,  to  be  served  on  l^e  defendant  not  less  than 
ten  days  before  the  day  fixed  for  the  hearing. 


(§  55.)  The  service  must  be  made  upon  the  ?«^>«^ 
defendant  personally,  or  if  he  cannot,  upon  diligent 
inquiry,  be  found  within  the  State,  the  Senate,  upon 
proof  of  that  fact,  may  order  publication  to  be  made, 
in  such  manner  as  it  may  deem  proper,  of  a  notice 
requiring  him  to  appear  at  a  specified  tin^e  and  place 
and  answer  the  articles  of  impeachment. 

Note.— Sec.  259,  Political  Code  Cal.,  provides  that 
the  Sergeant-at-Arms  must  "execute**  all  "process" 
issued  by  the  authority  of  the  Senate.  This  is  the 
practice  of  the  U.  S.  Senate,  and  the  return  is  made 
under  oath. — See  Bouv.  Law  Diet.,  Vol.  1,  p.  686, 

742.  (§  66.)     If  the  defendant  does  not  appear,  Proceod- 
the  Senate,  upon  proof  of  service  or  publication,  as  ^**^J2*** 
provided  in  the  two  last  sections,  may,  of  its  own 
motion  or  for  cause  shown,  assign  another  day  for  hear- 
ing the  impeachment,  or  may  proceed,  in  the  absence 

of  the  defendant,  to  trial  and  judgment. 

Note. — Practice  of  the  U.  S.  Senate. — See  Bouv. 
Law  Diet.,  p.  686,  note  5. 

743.  (§57.)     When  the  defendant  appears,  he  may  Defendant, 
in  writina:  object  to  the  sufficiency  of  the  articles  of  appear- 

t^         *f  •f  ance,  may 

impeachment,  or  he  may  answer  the  same  by  an  oral  S^J^®^**' 
plea  of  not  guilty,  which  plea  must  be  entered  upon 
the  journal,  and  puts  in  issue  every  material  allegation 
of  the  articles  of  impeachment. 

744.  (§§  58,  59.)    If  the  objection  to  the  sufficiency  if  demur- 

rer  is 

of  the  articles  of  impeachment  is  not  sustained  by  a  o^®"^!®* 
majority  of  the  members  of  the  Senate  who  heard  the  ^ulwer. 
argument,  the  defendant  must  be  ordered  forthwith  to 
answer  the  articles  of  impeachment.    If  he  then  pleads 
guilty,  or  refuses  to  plead,  the  Senate  must  render  judg- 
ment of  conviction  against  him.    If  he  plead  not  guilty, 
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Senate  to 
be  sworn. 


the  Senate  must,  at  such  time  as  it  may  appoint,  pro- 
ceed to  try  the  impeachnfent. 

746.  (§  60.)  At  the  time  and  place  appointed, 
and  before  the  Senate  proceeds  to  act  on  the  impeach- 
ment, the  Secretary  must  administer  to  the  President 
of  the  Senate,  and  ;he  President  of  the  Senate  to  each 
of  the  membera  of  the  Senate  then  present,  an  oath 
truly  and  impartially  to  hear,  try,  and  determine  the 
impeachment;  and  no  member  of  the  Senate  can  act 
or  vote  upon  the  impeachment,  or  upon  any  question 
arising  thereon,  without  having  taken  such  oath. 


Two  thirds       746.     (§  62.)     The  defendalnt  cannot  be  convicted 

necessary  '  y^         J 

to  ft .  .    "fpn  an  impeachment  \yitftoiiy  the  concurrence  of  two 

oonncUon.  w^    ^  ^  i      f^^ 

l^hirds  of  the  members /)resent,  voting  by  ayes  and 
?•  noes;  and  if  two  thiros  of  the  members  present  do 
not  concur  in  a  conviction,  he  must  be  acquitted. 

NoTK.-^See  Practice  U.  S.  Sonate,  and  congtituUoiud 
provisions  and  cases  cited  in  preceding  notes. 

Judgment        747.     (§  63.)     After  conviction  the  Senate  must,  at 

onconyie-  ,       .  .  .  .     , 

tion,  how     such  time  as  it  may  appoint,  pronounce  ludffment,  in 

pronounced  *^      ^*^  '  *  j       o  » 

the  form  of  a  resolution  entered  upon  the  journals  of 
the  Senate. 


Same.  748.     (§  64.)    On  the  adoption  of  the  resolution  by 

a  majority  of  the  members  present  who  voted  on  the 
question  of  acquittal  or  conviction,  it  becomes  the 
judgment  of  the  Senate. 

Nature  749.    ^§  66.)     The  judgment  may  be  that  the  de- 

judgment^  fendant.ljfe  suspended  and  removed  from  office,  or  tliat 
~  Kiri\-/<Jnoved  fi'om  office  and  disqualiied  to  hold  and 


a  particular  office,  or  class  of  ofi|ces,  or  any  office 
is  State. 

Note.— See  Const.,  Art.  IV,|Sec.  19.  The  party 
convicted  or  acquitted  is  also  liabp  to  indictment,  triali 
and  punishment,  according  to  la^ 
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750.  (§  66.)     If  judgment  of  suspension  is  given,  Effect  of 
the  defendant,  during  the  continuance  thereof,  is  dis-  of 
qualified  from  receiving  the  salary,' fees,  or  emolu- 
ments of  the  office. 

751.  (§  67.)    Whenever  articles  of  impeachment  Officer, 
against  any  officer  subject  to  impeachment  are  pre-  ^Pu^Ja^ 
sented  to  the  Senate,  such  officer  is  temporarily  sus-  SJ^jfitted. 
pended  from  his  office,  and  cannot  act  in  his  official 
capacity  until  he  is  acquitted.     Upon  such  suspension  Oovemorto 
of  any  officer  other  than  the  Governor,  his  office  must  ^^^l^^ 
at  once  be  temporarily  filled  by  an  appointment  made 

by  the  Governor,  with  the  advice  and  consent  of  the 
Senate,  until  the  acquittal  of  the  party  impeached; 
or,  in  case  of  his  removal,  until  the  vacancy  is  filled 
at  the  next  election,  as  required  by  law. 

Note.— Stats.  1857,  p.  17. 

752.     (§  68.)     If  the  Lieutenant  Governor  is  im-  Preeidmg 

^  ^  officer 

peached,  notice  of  the  impeachment  must  be  imme-  J-iu^onant 
diately  given  to  the  Senate  by  the  Assembly,  that  g^pelSh^' 
another  President  may  be  chosen. 

763.     {§  69.)     If  the  offense  for  which  the  defend-  impeach- 

^  '  •  ment  not 

ant  18  convicted  on  impeachment  is  also  the  subject  of  JJjJf^tmont 
an  indictment,  the  indictment  is  not  barred  thereby. 

Note.— This  Chapter  is  based  on  the  Stats,  of  1851, 
p.  212,  et  seq.;  1857,  p.  17. 


CHAPTER  n. 

op  THE    REMOVAL    OF    CIVIL    OFFICERS    OTHERWISE    THAN 

BT    IMPEACHMENT. 

Section  758.  Accusation  to  be  presented  by  the  Grand  Jury. 

759.  Porm  of  accusation. 

760.  To  be  transmitted  to  the  District  Attorney,  and  copy 

served  on  the  defendant. 

761.  Proceedings,  if  defendant  does  not  appear. 
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Skctiok  762.  Defendant  may  object  to  or  deny  the  accusation. 

763.  Form  of  objection. 

764.  Manner  of  denial. 

765.  If  objections  overruled,  defendant  must  answer. 

766.  Proceedings  upon  plea  of  guilty,  refusal  to  answer,  or 

denial. 

767.  Trial  by  jury. 

768.  State  and  defendant  entitled  to  procera  for  witnesses. 

769.  Judgment  upon  conviction,  and  its  form. 

770.  Appeal,  how  taken.    Fending  appeal,  defendant  to  he 

suspended  and  vacancy  filled. 

771.  Proceedings  for  the  removal  of  a  District  Attorney. 

772.  Removal  of  public  officers  by  summary  proceedings  bo- 

fore  District  Courts. 


Accusation       758.     (§  70.)     An  accusation  in  writing  against  any 

Sy^ho*^     district,  county,  township,  or  municipal  oflBlcer,  for  will- 

arandJury  fj^j  ^j,  comipt  ffiiscouduct  in  office,  may  be  presented 

by  the  Grand  Jury  of  the  county  for  or  in  which  the 

officer  £^peused  is  elected  or  appointed. 

,o^^  t"^  1      Note.— Const.,  Art.  IV,  Sec.  19.    "All  other  offi- 
cers *'  (than  those  subject  to  impeachment  there  ena- 
merated)  shall  be  tried  for  misdemeanor  in  office  ia 
Buch  a  manner  as  the  Legislature  may  provide.—^ee 
People  vs.  Wells,  2  Cal.,  p.  198;  People  vs.  Jewett,  6 
al.,  p.  291;  Morbury  vs.  Madison,  1  Cranch,  — ;  U.S. 
Guthrie,  17  Howard,  — ;  Page  vs.  Hardin,  8  B. 
onroe  Ky,  — ;   Axery  vs.  Inhab.  Farmingham,  3 
ass.,  p.  117;   Lehman  vs.  Sutherland,  3  Serf-  A 
Kawle,  p.  145;  Field  vs.  The  People,  Scam.  Ills.,  p> 
79.    The  power  to  remove  is  incident  to  the  power  to 
appoint,  made  so  by  the  Constitution. — People  vs.  Hillf 
^  o  '      V  7  Cal.,  p.  102;  People  vs.  Mizner,  7  Cal.,  p.  522;  Peo- 

^,  pie  vs.  Squiers,  14  Cal.,  p.  15;  Christy  vs.  Bd.  Sup. 

Sac.  Co.,  39  Cal.,  p.  3. 

759.  (§  71.)  The  accusation  must  state  the  offense 
charged,  in  ordinary  and  concise  language,  and  with- 
out repetition. 

760.  (§  72.)  The  accusation  mult  be  delivered 
by  the  foreman  of  the^raind  Jury  Ito  the  District 
Attorney  of  the  county,  eircenjwhe  lie  is  the  officer 
accused,  who  must  caus«^  copy  therefcf  to  be  served 
upon  the  defendant,  and  require,  by  nltice  in  writing 


Form  of 
aocosation. 


To  be 
transmit- 
ted to  tho 
District 
Attorney, 
and  copy 
served 
on  the 
defendant 
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of  not  less  than  ten  days,  that  he  appear  before  the 
District  Court  of  the  county,  at  its  next  term,  and 
answer  the  accusation.  The  original  accusation  must 
then  be  filed  with  the  Clerk  of  the  District  Court. 

761.     (§  73.)     The  defendant  must  appear  at  the  Proceed- 

^  ^    ,  '^  ^  ings  if 

time  appointed  in  the  notice  and  answer  the  accusa-  defendant 

*  ^  does  not 

tion,  unless  for  some  sufficient  cause  the  Court  assign  ^pp®*'- 
another  day  for  that  purpose.     If  he  does  not  appear, 
the  Court  may  proceed  to  hear  and  determine  the  ac- 
cusation in  his  absence. 

768.     (§  74.)     The  defendant  may  answer  the  accu-  Dofendant 

,  ,  -  ,  may  object 

sation  either  by  objecting  to  the  sufficiency  thereof,  ^o' ^^^ 
or  of  any  article  therein,  or  by  denying  the  truth  of  »«o"*»^i<>°- 
the  same. 

763.  (§  75.)     If  he  objects  to  the  legal  sufficiency  Formpf 
of  the  accusation,  the  objection  must  be  in  writing, 

but  need  not  be  in  any  specific  form,  it  being  sufficient 
if  it  presents  intelligibly  the  grounds  of  the  objection. 

764.  (§  76.)     If  he  denies  the  truth  of  the  accusa-  Manner  of 

denial. 

tion,  the  denial  may  be  oral  and  without  oath,  and  must 
be  entered  upon  the  minutes. 

765.  (§  77.)     If  an  objection  to  the  sufficiency  of  if 

.  .,,,1  objections 

the  accusation  is  not  sustained,  the  defendant  must  S^F'^^^^l* 

'  defendant 

answer  thereto  forthwith.  SSwer. 

766.  (§  78.)     If  the  defendant  pleads   ffuilty,  or  Proceed- 
refuses  to  answer  the  accusation,  the  Court  must  ren-  piea  of 
der  judgment  of  conviction  against  him.     If  he  denies  ang^J},*2r 
the  matters  charged,  the  Court  must  immediately,  or  *^®"*^ 
at  such  time  as  it  may  appoint,  proceed  to  try  the 
accusation. 

767.  (§  79.)     Th«  trial  must  be  by  a  jury,  and  con-  Trui  by 
dncted  in  all  respects  in  the  same  manner  as  the  tiial 

of  an  indictment  for  a  misdemeanor. 
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state  and        768.     (§  80.)     The  District  Attorney  and  the  de- 
defendant  ^        '  •' 

procew  fOT    ^®^dant  are  respectively  entitled  to  such  process  as  may 
witnessee.^    be  nccessaiy  to  enforce  the  attendance  of  witnesses  as 
upon  a  trial  of  an  indictment. 

Judgmont        769.     (§  81.)     Upou  a  conviction,  the  Court  must, 

aS?nte*°°'   at  such  time  as  it  may  appoint,  pronounce  judgment 

form.  ^jjg^i-  ^j^^  defendant  be  removed  from  office;  but,  to 

warrant  a  removal,  the  judgment  must  be  entered 

upon  the  minutes,  and  the  causes  of  removal  must  be 

assigned  therein. 

NoTB.— Stats.  1863,  p.  158. 


770.  (§  82.)  From  a  judgment  of  removal  an  ap- 
peal may  be  taken  to  the  Supreme  Court,  in  the  same 
manner  as  from  a  judgment  in  a  civil  action;  but  until 
such  judgment  is  reversed  the  defendant  is  suspended 
from  his  office.  Pending  the  appeal,  the  office  mast 
be  filled  as  in  case  of  a  vacancy. 

Proceei-  771.  .  (§  83.)  The  same  proflfeedings  may  be  had 
"District^  on  like  grounds  for  the  remo^l  of  a  District  Attor- 
Attornoy.     j^qj^  exccpt  that  the  ac^JfeatLwi  ff ug^  be  delivered  by 


Appeal, 
how  taken. 


Pendinir 

appeal, 

doiendant 

to  be 

suspended 

and 

vacancy 

filled. 


Removal 
of  public 
officers  by 
summary 
proceed- 
ing before 
District 
Courts. 


the  foreman  of  the  GranayOury  pi  the  Clerk,  and  by 
him  to  the  District  Judge  of  the  district,  who  must 
thereupon  appoint  some  one  to  act  as  prosecuting 
officer  in  the  matter,  or  place  the  accusation  in  the 
hands  of  the  District  Attorney  of  an  adjoining  connly, 
and  require  him  to  conduct  the  proceedings. 

NoTB. — This  Chapter  h  based  on  the  Stats,  of  1851, 

p.  212,  et  seq;  and  1863,  p.  158.       _     _   ^ 

-    *•     ■        - -    .  "     • ""'' 

772.  When  an  information  iiy  writing  verified  by 
the  oath  of  any  person,  is  prorsented  to  a  District 
Court,  alleging  that  any  officep' within  llie  jurisdiction 
of  the  Court  has  been  guilty  of^diarglig  and  collect- 
ing illegal  fees  for  services  rendered  orlto  be  rendered 
in  his  office,  or  has  refused  or  negleclbd  to  perform 
the  official  duties  pertaining  to  his  office,  the  Court 
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mnst  cite  the  party  charged  to  appear  before  the 
Court  at  a  time  not  more  than  ten  nor  less  than  five 
days  from  the  time  the  information  was  presented, 
and  on  that  day  or  son^e  other  subsequent  day,  not 
more  than  twenty  days.ij'om  that  fcivhich  the  infor- 
mation was  presented,  i^ust  proceed  to  hear,  in  a 
summary  maimer,  the  inj6rmation  and  evidence  offered 
in  support  or  the  same(  and  the  answer  and  evidence 
offered  by  the  party  informed  against;  and  if  on  such 
hearing  it  appears  that  the  charge  is  sustained,  the 
Court  must  enter  a  decree  that  the  party  informed 
against  be  deprived  of  his  office,  and  musji  enter  a 
judgment  for  five  hundred  dollars  in  favor  of  the 
informer,  and  such  costs  as  are  allowed  in  civil  cases.  V  / 


Note.— Stats.  1853,  p.  40,  Sec.  4. 


•i- 


TITLE   III. 

OF  THE  PROCEEDINGS  IN  CRIMINAL  ACTIONS  PROSE- 
CUTED BY  INDICTMENT,  TO  THE  COMMITMENT,  IN- 
CLUSIVE. 

Chaptbr  I.  Of  the  local  jurisdiction  of  public  offenses. 
n.  Of   the    time  of    commencing   criminal 

actions. 
HL  The  information. 
rV.  The  warrant  of  arrest. 
V.  Arrest^  by  whom  and  how  made. 
VI.  Retaking  after  an  escape  or  rescue. 
VLL.  Examination  of  the  case  and  discharge  of 
defendant^  or  holding  him  to  answer. 
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CHAPTER  L 

OP  THE   LOCAL  JURISDICTION   OF  PUBLIC   OFFENSES. 

Section  777.  Jurisdiction  of  offenses  committed  in  this  State. 

778.  When  the  offense  is  commenced  without,  hut  consom- 

mated  within  this  State. 

779.  When  an  inhabitant  of  this  State  is  concerned  in  a  duel 

out  of  the  same,  and  a  party  wounded  dies  therein. 

780.  When  an  inhabitant  leaves  the  State  to  evade  the  stat- 

ute against  dueling  or  challenges  to  fight. 

781.  When  an  offense  is  committed  partly  in  one  county  and 

partly  in  another. 

782.  When  committed  on  the  boundary,  etc.,  of  two  or 

more  counties. 

783.  Jurisdiction  of  an  offense  on  board  a  vessel. 

78i.  Of  indictment  for  kidnapping,  entidng  away  a  child,  or 
abduction. 

785.  Jurisdiction  of  an  indictment  for  bigamy  or  incest. 

786.  When  property  is  feloniously  taken  in  one  county  and 

brought  into  another. 

787.  Jurisdiction  of  indictment  for  escaping  ftt>m  prison. 

788.  Jurisdiction  of  an  indictment  for  treason,  when  the 

overt  act  is  committed  out  of  the  State. 

789.  Jurisdiction  of  an  indictment  for  stealing,  etc.,  prop^ 

erty  out  of  this  State  and  bringing  it  therein. 

790.  Jurisdiction  of  an  indictment  for  murder,  etc.,  where 

the  injury  was  inflicted  in  one  county,  and  the  party 
dies  out  of  that  county. 

791.  Of  an  indictment  against  an  accessory. 

792.  Jurisdiction  in  cases  of  principals  who  are  not  present, 

etc.,  at  commission  of  the  principal  offense. 

793.  Conviction  or  acquittal  in  another  State  a  bar,  where 

the  jurisdiction  is  concurrent. 
791.  Conviction  or  acquittal  in  another  coimty  a  bar,  where 
the  jurisdiction  is  concurrent. 

Jurisdio-         777.     (§  84.)     Every  person  is  liable  to  punishment 

tion  of 


offenses       bv  the  Iftws  of  this  State,  for  a  public  offense  commit- 

oommitted        **  *  ^  ^ 

nizable  exclusivelyin  the  Courts  of  th  J  United  States. 


oommitted        "^  ■ 

stata.'        *^^  ^y  ^^^  therein,  except  where  it  lis  by  law  cog- 


t 


,te  Courts,  and  the 
nd  Federal  Courts, 


NoTB, — Of  jurisdiction  in  the  S 
concurrent  jurisdiction  of  the  State 
and  the  distinction  existing  betwee  .  them,  see  Code  of 
Civil  Procedure  (3lil.,  Sec.  33,  and  n<  tes.  JurisdietUmot 
the  person  is  that  obtained  by  th    appearance  of  the 
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defendant  before  the  tribunal. — Bouy.  Law  Diet.,  Yol. 
l,p.  769;  9  Mass.,  p.  462.  TerritoricU  jurisdiction  is 
the  power  of  the  tribunal  considered  with  reference  to 
the  territory  within  which  it  is  to  be  exercised. — ^Id.  et 
id.  It  has  been  lon|;  settled,  more  especially  in  crim- 
inal law  and  practice,  that  consent  confers  no  juris- 
diction; it  is  the  gift  of  the  law.  The  jurisdiction  of 
the  text  is  that  of  the  law.  In  the  case  of  The  People 
vs.  Quii^n,  18  Cal.,  p.  122,  it  was  held  that  unless  it 
was  so  declared  directly  in  the  law  repealing  a  crim- 
inal statute,  an  indictment  or  prosecution  pending 
under  it  at  the  time  of  the  repeal,  is  not  superseded  or 
barred. — See  Sec.  6,  ante;  People  vs.  Fowler,  9  id.,  p.  85. 
As  to  the  criminal  jurisdiction  of  the  Courts  of  this 
State,  'see  Art.  VI,  State  Const.,  Sec.  6.  District 
Courts  have  jurisdiction  **in  all  criminal  cases  not. 
otherwise  provided  for."  Sec.  8 — County  Courts  have 
**'  such  criminal  jurisdiction  as  the  Legislature  may 
prescribe.*'  Sec.  9 — ^Justices  jurisdiction  not  to  trench 
on  that  of  Courts  of  record;  their  powers  and  duties  to 
be  fixed  by  law. — See,  also,  as  to  other  tribunals,  id., 
and  Sec.  10;  People  vs.  Blackwell,  27  Cal.,  p.  65;  Peo- 
ple vs.  Binncy,  29  id.,  p.  459;  People  vs.  Johnson,  30  * 
id.,  p.  96.  State  tribunals  have  no  power  to  punish 
crimes  against  the  laws  of  the  United  States  as  such. — 
People  vs.  Kelly,  88  Cal.,  p.  145.  State  Courts  have 
no  jurisdiction  of  a  charge  of  peijury  committed  by 
swearing  falsely  before  the  Begister  of  the  U.  S.  Land 

Office  in  a  proceeding  relating  to  the  public  lands  of  . 

the  United  States,— Id.  ! 

778.     (§  85.)     When  the  commission  of  a  public  when  the 
offense,  commenced  without  the  State,  is  consummated  com-  ^ 

meiioed 

Within  its  boundaries;  the  defendant  is  liable  to  punish-  JJVSm-  ^ 

ment  therefor  in  this  State,  though  he  was  out  of  the  ^ShftSi  ' 

State  at  the  time  of  the  commission  of  the  offense    ^^ 

charged.     If  he  consummated  it  in  this  State,  through 

the  intervention  of  an  innocent  or  guilty  agent,  or  any  ^ 

other  means  proceeding  directly  from  himself,  in  such 

case  the  jurisdiction  is  in  the  county  in  which  the 

offense  is  consummated. 

Note. — See  Adams  vs.  The  People,  1  Comst.,  p.  178. 
This  principle  has  been  much  discussed  and  many 
doubts  expressed  as  to  its  propriety,  but  it  was  finally 
settled  in  the  case  above  cited;  reported  also  in  3  Denio, 
p.  190. 
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When  an 
inhabitant 
of  this 
State  is 
concerned 
in  a  duel 
out  of  the 
samef  and 
a  party 
wounded 
Utes  therein 


When  an 
inhabitant 
loaves  the 
State  to 
evade  the 
statute 
against 
duolingor 
challenges 
to  fight. 


779.  (§  86.)  When  an  inhabitant  or  resident  of 
this  State,  by  previous  appointment  or  engagement, 
fights  a  duel  or  is  concerned  as  second  therein,  out 
of  the  jurisdiction  of  this  State,  and  in  the  duel  a  wound 
is  inflicted  upon  a  person,  whereof  he  dies  in  this  State, 
the  jurisdiction  of  the  oflEense  is  in  the  county  where 
the  death  happens. 

ft 

780.  When  an  inhabitant  of  this  State  leaves  the 
same  for  the  purpose  of  evading  the  operation  of  the 
provisions  of  the  Code  relating  to  dueling  and  chal- 
lenges to  fight,  with  the  intent  or  for  the  purpose  of 
doing  any  of  the  acts  prohibited  therein,  the  jurisdic- 
tion is  in  the  county  of  which  the  oflFender  was  an 
inhabitant  when  the  ofiSense  was  committed. 

Note.— N.  Y.  C.  Cr.  Pr.,  Sec.  180. 

781.  (§  87.)     When  a*  public  oflfense  is  committed    >| 


When  an 

offense  is        ,  ,  •  t  i 

committed    m  part  m  one  county  and  in  part  m  another,  or  the 

and  pw-ify    ^^^^  ^^  eflfects  thereof  constituting  or  requisite  to  the 

in  another,    consummation  of  the  offense  occur  in  two  or  more 

counties,  the  jurisdiction  is  in  either  county. 

Note. — This  section  has  the  indorsement  of  the 
Mass.  and  N.  Y.  Code  Commission. — ^Mass.,  Chap.  3, 
Sec.  4;  N.  Y.,  Sec.  131,  Cr.  Pro. 

When  782.     (§  88.)     Wlien  a  public  oflfense  is  committed 

on  the         on  the  boundary  of  two  or  more  counties,  or  within 

boundary, 

etc.,  of  two  five  hundred  yards  thereof,  the  jurisdiction  is  in  either 

or  more  *'  7  o 

countiee.        cOUnty. 


Jurisdic- 
tion of  an 
offense  on 
board  a 
Tossel. 


783.  (§  89.)  When  an  oflEense  is  committed  in 
this  State,  on  board  a  vessel  navigating  a  river,  bay, 
slough,  lake,  or  canal,  or  lying  therein  iJ  the  prosecu- 
tion of  her  voyage,  the  jurisdiction  is  iL  any  county 
through  which  the  vessel  is  navigated  In  the  course 


of  her  voyage,  or  in  the  county  wher 
terminates. 


the  voyage 


I 
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Note. — Confonns  to  the  construction  jfiven  to  a 
Bimilar  section,  without  the  words,  "or  lying  therein 
in  the  prosecution  of  her  voyage,"  by  the  Supreme 
Court  N.  Y.,  in  People  vs.  Hulse,  3  Hill.,  p.  309. 

784.     (§  90.)     The  jurisdiction  of  an  indictment:/     Of  indict- 

\^         /  o  J       mentfor 

1.  For  forcibly  and  without  lawful  authority  seiz/ng  pin"**"' 
and  confining  another,  or  inveigling  or  kiduaWping  Jwivl* 
him  with  intent,  against  his  will,  to  cause  hiny  to  be  iuduction. 
secretly  confined  or  imprisoned  in  this  State,^r  to  be 

sent  out  of  the  State,  or  from  one  county  t/ another, 
or  to  be  sold  as  a  slave,  or  in  any  way  helc^o  service; 
or, 

2.  For  decoying,  taking,  or  witicing 
under  the  age  of  twelve  jysarsJwith  i 
and  conceal  it  from  its  m^peiit,  gusirdia^ 
person  having  the  lawful  charge  of  ine 

3.  For  inveigling,  enticing,  or  t^kin 
maiTied  female  of  previous  chaste  cparacter,  under 
the  age  of  twenty-five  years,  for^e  pArpose  of  prosti- 
tution; or, 

4.  For  taking  away  any  ferfale  under  the  age^  of 
sixteen  years,  from  her  fathjflp,  mother,  guardian,  or 
other  person  having  the  leyal  charge  of  her  person, 
without  their  consent,  eitli/r  for  the  purpose  of  con- 
cubinage or  pi'ostitution;   / 

—Is  in  the  county  in  whi/fch  the  offense  is  committed, 
or  out  of  which  the  pers/n  upon  whom  the  offense  was 
committed  may,  in  the  commission  of  the  offense,  have 
been  brought,  or  in  ^rhich  an  act  was  done  by  the 
defendant  in  instigatilig,  procuring,  promoting,  or  aid- 
ing in  the  commission  of  the  offense,  or  in  abetting 
the  parties  concerned  therein. 

Note. — The  first  subdivision  of  this  section  sub- 
Btantiqlly  confonns  to  6ec.  90  of  the  Criminal  Practice 
Act  of  1851.    See,  also.  Sec.  207,  ante. 

Siibds,  2  and  3  are  inserted  because  the  same  prin- 
ciple applies.— See  Part  I  of  this  Code,  Sees.  266,  267, 
and  278;  also,  New  York  Code  of  Criminal  Procedure, 


i 


278 


Penal  Code. 


Jurisdio* 
tion  of  an 
indictmont 
for  bigamy 
or  inoeet. 


Sec.  134.  The  same  principle  applies  to  decoying  away 
children  and  abduction .  It  was  recommended  in  Mass., 
Chap.  Ill,  Sec.  11. 

■ 

785.  (§  91.)  When  the  offense,  either  of  bigamy 
or  incest,  is  committed  in  one  county  and  the  defendant 
ia  apprehended  in  another,  the  jurisdiction  is  in  either 
county. 


When    ,        786.     (§  92.)     "When  property  taken  in  one  county 

takOT^n*^   by  burglary,  robbery,  larceny,  or  embezzlement,  has 

one  county   been  brought  into  another,  the  jurisdiction  of   the 

into"'  *       offense  is  in  either  county.    But  if  at  any  time  before 

the  conviction  of  the  defendant  in  the  latter,  he  is 

indicted  in  the  fonner  county,  the  Sheriff  of  the  latter 

county  must,  upon  demand,  deliver  him  to  the  Sheriff 

of  the  former. 

Note.— -The  case  of  The  People  vs.  Mason,  9  Wend., 
p.  505,  suggests  thejatter  sentence. 
Jurisdio-      ^^  ,  ^- 

tion'of     JZ  787.    The  juri8dictioi/>afi/&n  indictment  for  escap- 
iMfrom"^   ing  from  prison  is  in  any  oounty  of  the  State. 

NoTE.-^tafs.'  1855,  p.  203,  Sec.  1. 


prison. 


Jurisdic- 
tion of  an 
indictment 

for  treason,  when  the  ovcrt  act  is  com 

when  the 


788.     The  jurisdiction 


ictment  for  treason, 
t  of  the  State,  is  in 
Sommiuod   any  <50unty  of  the  State. 

Note.— Stats.' 1850,  p.  229,  Sec.  17. 


out  of  the 
State. 


789.     The  jurisdiction  of  arfj/dictment  for  stealing 
.    ^   ,.      -^  any  other  State  the  nroBeify  of  another,  or  receiv- 

for  stealing,    ^  •'  j%  f  yu  fy^ 

property  ^^S  ^*'  kuowing  it  to  iMt^^leBCstoleu,  and  bringing 
stateVnd'  ^^  samc  iuto  this  Stat^  iai  in  any  county  into  or 
therein.*^     through  which  such  s^en  p]pperty  has  been  brought. 

Jurisdio-  790.     The  jurisdiction  of  an  Aidictmint  for  murder 

indictment  or  manslaughter,  when  the  ij^ury  whi^h  caused  the 
th^'i^'S®'^'  death  was  inflicted  in  o 

was 

inflicted  in 
one  county, 
and  the 
party  dies 
out  of  that 
county. 


'e 


and  thi  paiiy  injured 
dies  in  another  county^  o/oii(fof  the  S|ate,  is  in  the 
county  where  the  injurywas  inflicted. 

Note.— ^ats.  1850,  p.  229,  Sec. 
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791.  (§  93.)    In  the  case  of  an  accessory  in  the  Of  fm 

^  ^  -^  ^     ^       iDdiGtment 

commission  of  a  public  offense,  the  jurisdiction  is  in  JJJjJJJ,!? 
the   county  where  the  offense  of  the  accessory  was 
committed,  notwithstanding  the  principal  offense  was 
com.mitted  in  another  county. 

KoTB.—The  distinction  between  an  accessory  before 
the  &ct  and  the  principal  being  abolished  by  this  Code, 
and  the  word  "  accessory  "  substituted  for  "  accessory 
after  the  &ct,"  this  section  has  been  modified  to  adapt 
it  to  the  changes  made. — See  note  to  Sees.  31,  82,  ante. 

792.  The  jurisdiction  of  an  indictment  against  a  Jcrisdio- 

•  .  X**      -tJ^  tion  in 

principal  in  the  commission  of  ^(pwli^pffense,  when  ®*f®®|°^ 
such  principal  is  not  present  at  tjre  o^jpmission  of  the  notprewnt, 
principal  offense,  is  in  the  Mfme  county  it  would  be  SSmmLion 
under  this  Code  if  he  werey^  present  and  aiding  and  principal 

/  offeoso. 

abetting  therein. 

IfoTE. — ^Expedient  because  the  distinction  between 
accessories  before  the  fact  and  principals  is  abolished 
by  this  Code. 

793.  (§  94.)     "When  an  act  charged  as  a  public  conviction 
offense  is  within  the  iurisdiction  of  another  State  or  inwiothor 

'^  state  a  bar, 

country,  as  well  as  of  this  State,  a  conviction  or  acquit-  j^'S?* 
tal  thereof  in  the  former  is  a  bar  to  the  prosecution  or  Smcwrent. 
indictment  therefor  in  this  State. 

794.  (§  95.)    When  an  offense  is  within  the  juris-  conviction 

J.     .  -  .  .      .  .       or  acquittal 

diction  of  two  or  more  counties,  a  conviction  or  acquit-  in  «nother 

'  *  county 

tal  thereof  in  one  county  is  a  bar  to  a  prosecution  or  *5^the 
indictment  therefor  in  am»thfir.  liol^S^ 

concurrent 


*5.   The  jnrisdiction  of  a  vini.« 
and  4l4o£  the  Penal  Code  oT^    "  '^  "^^^^  412 
«  of  said  sections,  is  in  Lj^V^^^'-^y  to  V.J^^ 

^ond,  mto,  out  of,  or  ^r^Tll '!  «^«  ^ff^nse 

^  to  commit  the  offense;  or    S  *^^  <>«'^C  "^•'""'^*"-' 

:  "  -  --ted.     [Approv'erH^^-here  tbl  T^' 

'>  io'4;  '•  ae  State. 
803.  Indictment  founa,  n . .  and  filed. 
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^\ 


r*- 


Proseeu- 
tion  for 
murder 
may  be 
com- 
menced at 
anytime. 


Limitatiuu 
of  three 
years  in 
all  other 
felonies. 


799.  (§  96.)  There  is  no  limitation  of  time  within 
which  a  prosecution  for  murder  must  be  commenced. 
It  may  be  commenced  at  any  time  after  the  death  of 

thft  "nPrarwy*   lrill<%/1 

799,    As  against  mm-der,  whether  of  the  firfit  or  second  degree, 
there  is' no  limitation.    People  t.  Haun,  44  Cal.  9C. 

tsvo.  (§  97.)  An  indi<^mej><<foi^  other  felony 
than  murder  must  be  founq^Smhin  mfree  years  after  its 
commission. 

Note.— P96ple  vs.  Miller,  12  Cal.,  p.  29i;  People  vs. 
Haun,  July  Term,  1872. 


Limitation 
of  one 
year  in 
misde- 
meanorB. 

Exception 
when 
defendant 
is  out  of 
the  State. 


Indict- 
ment 
found, 
when 
presented 
and  filed. 


801.     (§98.)     An  indict 
must  be  found  within  one  ye 


r  a^n^piiisdemeanor 
fts  commission. 


802.  (§  99.)  If,  when  the  offiense  is  committed, 
the  defendant  is  out  of  the  Sisfm^the  iudictment  may 
be  found  within  th^ke^^^^BV^  limited  after  his 
coming  within  the  S^^anyno  time  during  which 
the  defendant  is  moL4m  inhabitant  of,  or  usually  resi- 
dent within  the  §<me,  is  part  of  the  limitation. 

KoTK. — ^The  statute  excludes  from  computation  the 
time  the  defendant  may  be  out  of  the  State,  hut  the 
rule  is  that  this  exception  must  be  stated  in  the  plead- 
ing. Prima  facie  lapse  of  time  is  a  good  defense,  and 
if  the  statutory  exception  is  relied  upon  the  State  should 
set  it  up. — People  vs.  Hiller,  12  Cal.,  p.  295;  State  V3. 
Bockwith,  1  Stewart,  p.  318;  Shelton  vs.  State,  1  Stew- 
art &  Por.,  p.  208;  1  Chitty  Cr.  Law,  p.  253;  People 
vs.  MoDtejo,  18  Cal.,  p.  38. 

803.  (§  100.)  An  indictment  is  found,  within  the 
meaning  of  this  Chapter,  when  it  is  presented  by  the 
Grand  Jury  in  open  Court,  and  there  received  and 
filed. 


CHAPTER  in. 


THE   INFORMATION. 


Section  806.  Information  defined. 
807.  Magistrate  defined. 
806.  Who  are  magistrates. 
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806.  {§  101.)     The  iu^malfon  is  the  alleoration  in  informa-  ^ 

^^  ^  ^^X^Jlir  tion  denned 

writing  made  to  a  magistnjIiMftt  a  person  has  been 
guilty  of  some  designates  offense. 

807.  (§  102.)     A  magistrate  is  an  officer  having  Magistrate 
power  to  issue  a  wan^aut  for  the  arrest  of  a  person 
charged  with  a  public  offense. 

Note. — The  definition  of  the  term  "Magistrate,**  as 
used  throughout  this  Code,  is  here  given  to  £ave  unne- 
cessary repetition  of  the  official  names  of  the  officers 
who  come  within  this  description. 

808.  (§  103.)     The  following  persons  are  maffis-  who  are 

^  ^  ^^  ^         magLstrates 

trates: 


1.  The  Justices  of  the 

2.  The  District  Ju( 


)reme  Court; 

3.  The  CountyyKTdg^^f'"^ 

4.  The  Judgje  of  the  Municipal  Criminal  Court 
San  Francis 

5.  Jus^^s  of  the  Peace; 

6.  Ponce  magistrates  in  towns  or  cities. 


/SS^ 


CHAPTER  IV. 


THE   WARRANT   OF  ARREST 


Section  811.  Examination  of  the  prosecutor  and  hilT witnesses  upon 

the  information. 

812.  Depositions,  what  to  contain. 

813.  When  warrant  may  issue. 

814.  Form  of  warrant. 

815.  Name  or  description  of  the  defendant  in  the  waiTant, 

and  statement  of  the  offense. 

816.  Warrant  to  be  directed  to  and  executed  by  peace  officer- 

817.  "Who  are  peace  officers. 

818.  To  what  peace  officers  warrants  are  to  be  directed. 

819.  Same;  and  when  and  how  executed  in  another  county. 

820.  Indorsement  on  the  warrant,  for  service  in  another 

county,  how  and  upon  what  proof  to  be  made. 

821.  Defendant  to  be  taken  before  the  magistrate  issuing  the 

warrant,  etc. 
36 


I  hilnvitness 


vl-u^ 


\ 
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Section  822.  Defendant  arrested  for  misdemeanor  in  another  coon^, 

to  be  admitted  to  bail. 

823.  Proceedings  on  taking  bail  ftx>m  the  defendant  in  such 

cases. 

824.  When  bail  is  not  given.    When  magistrate  who  issued 

warrant  cannot  act. 

825.  No  delay  in  taking  defendant  before  magistrate* 

826.  Proceedings  where  defendant  is  taken  beibre  another 

magistrate. 

827.  Proceedings  for  offenses  triable  in  another  coun^. 

828.  Duty  of  officer. 

829.  Admission  to  ball. 


Examina- 
tion of  the 
prosocator 
and  his 
witnosAos 
upon  the 
informa- 
tion. 


81 1.  (§  104.)  When  an  information  is  laid  before 
a  magistrate  of  the  commission  of  a  public  offense, 
triable  within  the  county,  he  must  examine  on  oath 
the  informant  or  prosecutor,  and  any  witnesses  he  may 
produce,  and  take  their  depositions  in  writing,  and 
cause  them  to  be  subscribed  by  the  parties  making 
them. 

Depori-  812.     (§  105.)     The  deposition  must  set  forth  the 

tions,  what     _  \-it  -ii--^  -i 

to  contoin.  fects  Stated  by  the  prosecutor  and  his  witnesses,  tend- 
ing to  establish  the  commission  of  the  offense  and  the 
guilt  of  the  defendant. 


When 
warrant 
may  Lssue. 


Form  of 
warrant. 


813.  (§  106.)  If  the  magistrate  is  satisfied  there- 
fipom  that  the  offense  complained  of  has  been  commit- 
ted, and  that  there  is  reasonable  ground  to  believe  that 
the  defendant  has  committed  it,  he  must  issue  a  war- 
rant of  arrest. 

814.  (§  107.)  A  warrant  of  arrest  is  an  order  in 
writing,  in  the  name  of  the  people,  signed  by  a  magis- 
trate, commanding  the  arrest  of  the  defendant,  and 
may  be  substantially  in  the  following  form  : 


County  op 


The  People  of  the  State  of  California 
Constable^  marshal^  or  Policeman  of  Si 
the  County  of ; 

Information  on  oath  having  been  this 
me,  by  A.  B.,  that  the  crime  of ( 


)  any  Sheriffs 
id  State,  or  of 


laid  before 
esignating  it) 


a-y 
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has  been  committed,  and  accusing  C.  D.  thereof  you 
are  therefore  commanded  forthwitn  to  arrest  the  above 
named  C.  D.  and  bring  him  before  me  at  (naming  the 
place),  or  in  case  of  my  absence  or  inability  to  act, 
before  the  nearest  or  most  accessible  magistrate  in 
this  county. 

Dated  at ,  this day  of ,  eighteen . 

Note. — The  officer  makiDg  the  arrest  may  take  the 
party  before  another  Justice  of  the  Peace,  of  the  same 
county,  who  may  make  the  examination  and  commit, 
in  case  of  the  absence  or  inability  to  act  of  the  Justice 
issuing  the  warrant ;  and  it  is  not  essential  to  this  end 
that  the  warrant  contain  such  a  direction. — Ex  Parte 
Branigan,  19  Cal.,  p.  133. 

815.  (§108.)     The  warmnt  must  specify  the  name  Name  or 

J*     1         t    n      t  .r.-«  1  •       description 

of  the  detendant,  or,  if  it  is  unknown  to  the  magis-  J^i^®^^^. 
trate,  the  defendant  may  be  designated  therein  by  any  JJarrant. 
name.     It  must  also  state  the  time  of  issuing  it,  and  JStement 
the  county,  city,  or  town  where  it  is  issued,  and  be  ©ffeiuo. 
signed  by  the  magistrate,  with  his  name  of  office. 

Warrant  to 

816.  (§  109.)     The  warrant  must  be  directed  to  to^and®° 

executod 

and  executed  by  a  peace  officer.  by  peao© 

817.  (§  110.)     A  peace   officer  is  a  Sherift*  of  a  who  are 

peaco 

county,  or  a  Constable,  Marshal,  or  Policeman  of  a  officers, 
township,  city,  or  town. 

818.  (§  111.)     K  a  wan'ant  is  issued/^by  a  Justice  To  what 
of  the  Supreme  Court,  District  Judo-Of  County  Judffe,  officers 
or  Judge  of  the  Municipal  Crfm^l  Court  of  San  |"g^°J^ 
Francisco,  it  may  be  directed  gei^rafiy  to  any  Sheriflf, 
Constable,  Marshal,  or  Police^xn  in  the   State,  and 
may  be  executed  by  any  ofyCbose  officers  to  whom  it 
may  be  delivered. 

819.  (§  112.)     If  it  ^8  issued  by  any  other  magis-  same;  and 
trate,  it  may  be  directed  generally  to  any  Sheriff,  Con-  how 
stable.  Marshal,  or  Policeman  in  the  county  in  which  it  is  »«  another 

'  '  •/  ^  county. 

issued,  and  may  be  executed  in  that  county;  or,  if  the 
defendant  is  in  another  «ounty,  it  may  be  executed 
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Indorse- 
moDtonthe 
warrant, 
for  sorvica 
in  another 
county, 
how  and 
ui>on  what 
proof  to  be 
made. 


therein  upon  the  written  direction  of  a  magistrate  of 
that  county,  indorsed  upon  the  waiTant,  signed  by  him, 
with  his  name  of  office,  and  dated  at  the  county,  city, 
or  town  where  it  is  made,  to  the  following  effect: 
"This  warrant  may  be  executed  in  the  County  of 
'*  (naming  the  county.) 

820.  (§  113.)  The  indorsement  mentioned  in  the 
last  section  cannot,  however,  be  made,  uyiess  the  war- 
rant of  arrest  be  accompanied  with  a  c^ificate  of  the 
Clerk  of  the  count\'  where  such  waraint  was  issued, 
under  the  seal  of  the  CouWt/  Coim  thereof,  as  to  the 
official  character  of  the  magistral;  or  unless  upon  the 
oath  of  a  credible  witness,  in/writiA,  indorsed  on  or 
annexed  to  the  warrant,  pro^ng  tS^and writing  of  the 
magistrate  by  whom  it  y^s  issued.  Upon  such  proof, 
the  magistrate  indorsjifg  the  warrant  is  exempted  from 
liability  to  a  civil  j^  criminal  action,  though  it  after- 
wards a])pear  th^the  warrant  was  illegally  or  improp- 
erly issued. 

821.  (§  114.)  If  the  offense  charged  is  a  felony, 
the  officer  making  the  arrest  must  take  the  defendant 
before  the  magistrate  who  issued  the  warrant,  or  some 
other  magistrate  of  the  same  county,  as  provided  in 
Section  824. 

822.  (§  115.)  If  the  offense  charged  is  a  misde- 
meanor, and  the  defendant  is  arrested  in  another 
county,  the  officer  must,  upon  being  required  by  the 
defendant,  take  him  before  a  magistrate  in  that  county, 
who  must  admit  the  defendant  to  bail,  and  take  bail 
from  him  accordingly. 

Proceed-  823.     (§  116.)     On  taking  the  bail,  tie  magistrate 

ingn  on  I 

taking  ban  must  Certify  that  fact  on  the  warrant,  aifi  deliver  the 

from  the  •'  '       ¥ 

fn  8uch'°^    warrant  and  undeitaking  of  bail  to  the  Jfficer  having 

*^**®^  charge  of  the  defendant.     The  officer  mlist  then  dia- 

charge  the  defendant  fi'om  arrest,  and  must,  without 


Defendant 

to  be  taken 

before  the 

maghtrato 

it*!i:iingthe 

warrant, 

etc. 


Defendant 
arrested  fur 
xniHde- 
moanor  in 
another 
county, 
to  bo 
admitted 
to  bail. 
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delay,  deliver  the  warrant  and  undertaking  to  the 
Clerk  of  the  Coui-t  at  which  the  defendant  is  required 
to  appear, 

824.  (§§  117,  118.)     If,  on  the  admission  of  the  when  bail 
defendant  to  bail,  the  bail  is  not  forthwith  riven,  the  ^^''^®°    , 
officer  must  take  the  defendant  before  the  magistrate  Jwrant*^ 
who  issued  the  warrant,  or,  in  case  of  his  absence  or  ''*°°^^*®^- 
inability  to  act,  before  the  nearest  or  most  accessible 
magistrate  in  the  same  county,  and  must  at  the  same 

time  deliver  to  the  magistrate  the  warrant,  with  his 
return  thereon  indorsed  and  subscribed  by  him. 

825.  (§  119.)     The  def^j^ntjrf^       all  cases  be  fn\tk^g 
taken  before  the  magistrate  wuKout^innecessary  delay,  before  *^° 

^^  magistrate 

826.  (§  120.)     If  tb^^efendant  is  brought  before  Proceed- 

^  ,  ings  whore 

a  magistrate  other  than  the  one  who  issued  the  war-  defendant 

o  u  t.ikon 

rant,  the  depositions  on  which  the  warrant  was  granted  aSSSfer 
must  be  sent  to  that  magistrate,  or,  if  they  cannot  be  °**«^*^**® 
procured,  the  prosecutor  and  his  witnesses  must  be 
summoned  to  give  their  testimony  anew. 

827.  (§  121.)     When  an  information  is  laid  be-  Proceed- 

.        ■  .  ,  iDjPP  for 

fore  a  magistrate  of  the  commission  of  a  public  offense  oC^'^sw 

o  '^  triable  m 

triable  in  another  county  of  the  State,  but  showing  Jo„nty.' 
that  the  defendant  is  in  the  county  where  the  informa- 
tion is  laid,  the  same  proceedings  must  be  had  as  pre- 
scribed in  this  Chapter,  except  that  the  warrant  must 
require  the  defendant  to  be  taken  before  the  nearest 
or  most  accessible  magistrate  of  the  county  in  which 
the  offense  is  triable,  and  the  depositions  of  the*  in- 
formant or  prosecutor,  and  of  the  witnesses  who  may 
have  been  produced,  must  be  delivered  by  the  magis- 
trate to  the  officer  to  whom  the  warrant  is  delivered. 

828.  (§  122.)     The  officer  who  executes  the  war-  Duty  of 
rant  must  take  the  defendant  before  the  nearest  or 

most  accessible  magistrate  of  the  county  in  which  the 
offense  is  triable,  and  must  deliver  to  him  the  deposi- 
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tions  and  the  warrant,  with  his  return  indorsed  thereon, 
and  the  magistrate  must  then  proceed  in  the  same  man- 
ner as  upon  a  warrant  issued  by  himself. 

Admjjaion  829.  (§  123.)  K  the  offense  charged  in  the  war- 
rant issued  pursuant  to  Section  827  is  a  misdemeanor, 
the  officer  must,  upon  being  required  by  the  defend- 
ant, take  him  before  a  magistrate  of  the  county  in 
which  the  warrant  was  issued,  who  must  admit  the 
defendant  to  bail,  and  immediately  transmit  the  war- 
rant, depositions,  and  undertaking,  to  the  Clerk  of  the 
Court jn  which  the  defendant  is  required  to  appear. 

829.  Within  the  meaning  of  the  Criminal  Practice  Act,  a  prisoner 
released  on  bail  is  not  imprisoned  during  such  release.  Ex  parte  Jonef 
&  Ellwood,  41  Cal.  209.  ,  ^ 

CHAPTER  V. 

ARREST,  BY  WHOM  AND  HOW  MADE. 

Section  8S4.  Arrest  defined »    By  whom  made. 

835.  How  an  arrest  is  made  and  what  restraint  allowed. 

836.  Arrests  by  peace  officers. 

837.  Arrests  by  private  persons. 

838.  Magistrates  may  order  arrest. 

839.  Persons  making  arrest  may  summon  assistance. 

840.  When  the  arrest  may  be  made. 

841.  Arrest,  how  made. 

842.  Warrant  must  be  shown,  when. 

843.  What  force  may  be  used. 

844.  Doors  and  windows  may  be  broken,  when. 

845.  Same. 

846.  Weapons  may  be  taken  from  persons  arrested. 

847.  Duty  of  a  private  person  who  has  made  an  arrest. 
^         848.  Duty  of  officer  arresting  with  warrant. 

849.  Person  arrested  without  a  warrant  to  be  taken  before  a 

magistrate.    Information  to  b^  filed. 

850.  Arrest  by  telegraph. 

851.  Same. 

Arrest  834.    An  arrest  is  taking  a  person  intl  custody,  in 

By  whom     a  case  and  in  the  manner  authorized     y  law.     An 


made. 


arrest  may  be  made  by  a  peace  officer  or 
person. 


by  a  private 
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* 

835.  An  arrest  is  made  by  an  actual  restraint  of  How  an 

,  ,  arrest 

the  person  of  the  defendant,  or  by  his  submission  to  1^,^^^^^^^ 
the  custody  of  an  officer.    The  defendant  must  not  be  JgJ^* 
subjected  to  any  more  restraint  than  is  necessary  for 
his  arrest  and  detention. 

836.  A    peace    officer    may  make    an  arrest  in  Arreetaby 

*  ^  peace 

obedience  to  a  warrant   delivered  to  him,  or  may,  officera. 
without  a  warrant,  arrest  a  person: 

1.  For  a  public  oflfense  committed  or  attempted  in 
his  presence. 

2.  When  a  person  arrested  has  committed  a  felony, 
although  not  in  his  presence. 

3.  When  a  felony  has  in  fact  been  committed,  and 
he  L.13  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it. 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of 
the  commission  of  a  felony  by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to 
believe  that  he  has  committed  a  felony. 

837.  A  private  person  may  arrest  another: 

1.  For  a  public  offense  committed  or  attempted  in  Arresta  by 

-  .  private 

his  presence.  persona. 

2.  When  the  person  arrested  has  committed  a 
felony,  although  not  in  his  presence. 

3.  When  a  felony  has  been  in  feet  committed,  and 
he  has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it. 

838.  A  magistrate  may  orally  order  a  peace  officer  Magia- 

•  .     •  tratea  may 

or  private  person  to  arrest  any  one  committing  or  order 

ft^V  wive 

attempting  to  commit  a  public  offense  in  the  presence 
of  such  magistrate. 

830.    Any  person  making  an  arrest  may  orally  sum-  peraona 

.         ,  i         .-I    massing 

men  as  many  persons  as  he  deems  necessary  to  aid  arreat  may 

.  ^         Bummon 

him  therein,  aaaiatanoe. 
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When  the        840.     If  the  offense  charged  is  a  felony,  the  arrest 

arrost  may  *^  "^ ' 

be  made,     may  be  made  on  any  day,  and  at  any  time  of  the  day 
•-  or  night.     K  it  is  a  misdemeanor,  the  arrest  cannot  be 
A^  made  at  night,  unless  upon  the  direction  of  the  mag- 
istrate, indorsed  upon  the  warrant. 


i 


Arreet, 
bow  made. 


Warrant 
most  be 
shown, 
when. 


What  force 
may  be 
used. 


Doors  and 
windows 
may  be 
broKon, 
when. 


841.  The  person  making  the  arrest  must  inform 
the  person  to  be  arrested  of  the  intention  to  arrest 
him,  of  the  cause  of  the  arrest,  and  the  authority  to 
make  it,  except  when  the  person  to  be  arrested  is 
actually  engaged  in  the  commission  of  or  an  attempt 
to  commit  an  offense,  or  is  pursued  immediately  after 
its  commission,  or  after  an  escape. 

Note. — "Where  a  party  is  arrested  in  tbo  commission 
of  an  ofl^Dse,  or  upon  fresh  pursuit  afterwards,  notice 
of  the  official  character  of  the  person  makin||^  the 
arrest,  or  of  the  cause  of  arrest,  is  not  necessaiy. — Peo- 
ple vs.  Poole,  27  CaL,  p.  572.  In  the  same  case  it  was 
held  that  if  after  the  commission  of  a  felony  the  guilty 
parties  flee,  and  within  three  or  four  hours  are  pursued 
by  officers,  and  the  officers,  by  diligent  pursuit,  over- 
take them  at  a  distance  of  twelve  miles  from  where  the 
crime  was  committed,  this  was  an  immediate  or  fresh 
pursuit. 

842.  If  the  person  making  the  arrest  is  acting 
under  the  authority  of  a  warrant,  he  must  show  the 
warrant,  if  required. 

843.  When  the  arrest  is  being  made  by  an  officer 
under  the  authority  of  a  warrant,  after  information  of 
the  intention  to  make  the  arrest,  if  the  person  to  be 
arrested  either  flees  or  forcibly  resists,  the  officer  may 
use  all  necessary  means  to  effect  the  arrest. 


844.     To  make  an  arrest,  a  privai 

offense  be  a  felony,  and  in  all  cases 

may  break  open  the  door  or  window 

.which   the  person  to  be  arrested  is,  o\ 

have  reasonable  grounds  for  believing 
having  demanded  admittance  and  explaii 
for  which  admittance  is  desired. 


person,  if  the 

peace  officer, 

^f  the  house  in 

in  which  they 

im  to  be,  after 
)d  the  purpose 
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845.  Any  person  who  has  lawfully  entered  a  house  Same. 
for  the  purpose  of  making  an  arrest,  may  break  open 

the  door  or  window  thereof  if  detained  therein,  when 
necessary  for  the  purpose  of  liberating  himself,  and 
an  officer  may  do  the  same,  when  necessary  for  the 
purpose  of  liberating  a  person  who,  acting  in  his  aid, 
lawfully  entered  for  the  purpose  of  making  an  arrest, 
and  is  detained  therein. 

846.  Any  person  making  an  arrest  may  take  from  Weanom 
the  person  arrested  all  offensive  weapons  which  he  may  taken  from 

»-  **     persons 

have  about  his  person,  and  must  deliver  them  to  the  Mr«»ted. 
magistrate  before  whom  he  is  taken. 

847.  A  private  person  who  has  arrested  another  Duty  of  a 

.  .  .  private 

for  the  commission  of  a  public  offense  must,  without  person  who 

-^  '  has  made 

unnecessary  delay,  ^ke  the  person  arrested  before  a  "*  """^ 
magistrate,  or  deliver  him  to  a  peace  officer, 

848.  An  officer  making  an  arrest,  in  obedience  to  Duty  of 
a  warrant,  must  proceed  with  the  person  arrested  as  arresting 
commanded  by  the  warrant,  or  as  provided  by  law.         warrant 

849.  When  an  arrest  is  made  without  a  warrant  Person^ 

arrested 

by  a  peace  officer  or  private  person,  the  person  arrested  J^jf^^*  J;, 

must,  without  unnecessary  delay,  be  taken  before  the  befSeT 

nearest  or  most  accessible  magistrate  in  the  county  in  ™"«***''**® 

which  the  arrest  is  made,  and  an  information,  stating  informa- 
tion to  be 

the  charge  against  the  person,  must  be  laid  before  filed, 
such  magistrate. 

Note.— The  preceding  Chapter  is  founded  upon  Sec- 
tions 124-143,  inclusive,  of  the  Criminal  Practice  Act 
of  this  State. 

850.  A  Justice  of  the  Supreme  Cfourt,  District  or  Arrest  \a 
County  Judge,  or  the  Judge  of  th^&unicipal  Criminal 
Court  of  San  Francisco,  may,^^|^^n  indofsement  under 

his  hand  upon  a  wan'ant  of  anj^t,  autkonze  the  service 
thereof  by  telegraph,  and  tjarereafker  a  telegraphic  copy 

37 
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Same. 


of  such  warrant  may  be  sent  by  tej^graph  to  one  or 
more  peace  oificers^  and  such  co((y  is  as  effectual  in 
the  hands  of  any  officer;  and  be  must  proceed  in  the 
same  manner  under  it  as  tixmigh  he  held  an  original 
warrant  issued  by  the  m^strate  makiug  the  indorse- 


ment. 


NoTB.— stats.  1862,  p.  288, 


851.  Every  officer  causing  telegraphic  copies  of 
warrants  to  be  sent,  must  certify  as  correct,  and  file  in 
the  telegraph  office  fipom  which  such  copies  are  sent,  a 
copy  of  the  warrant  and  indorsement  thereon,  and 
must  return  the  original  with  a  statement  of  his  action 
thereunder. 


May  be  at 

anytime 
or  in  any 
place  in 
the  State. 


CHAPTER  VI. 


RETAKING  AFTER  AN  ESCAPE  OR  RESCUE. 

Section  854.  May  be  at  any  time  or  in  any  place  in  the  State. 

855.  May  break  open  door  or  window  if  admittance  refiised. 

854.  (§  144.)  If  a  person  arrested  escape  or  is 
rescued,  the  person  from  whose  custody  he  escaped  or 
was  rescued,  may  immediately  pursue  and  retake  him 
at  any  time  and  in  any  place  within  the  State. 


May  break       855.     (§  145.)    To  retake  the  person  escaping  or 

open  door 

or  window    rcscucd,  the  person  pursuing  may  break  open  an  outer 
J^S°®*  or  inner  door  or  window  of  a  dwelling  house,  if^  after 
notice  of  his  intention,  he  is  refused  admittance. 


CHAPTER   Vn. 


EXAMINATION  OF  THE   CASE,   AND    DISCHA 
PENDANT,  OR  HOLDING  HIM  TO 


SscTioir  858.  Kagietrate  to  infonn  the  de&ndan 

his  right  to  counsel. 


GE   OF  THE   DB- 
A  rsWBR.  i 


of  the  charge,  and 
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SscTiON  859.  Time  to  send  and  sending  for  counsel. 

860.  Examination,  when  to  proceed. 

861.  When  to  be  completed.    Postponement. 

862.  On  postponement,  defendant  to  be  committed  or  dis- 

charged on  bail. 

863.  Form  of  commitment. 

864.  Depositions  to  be  read  on  examination  and  subpoenas 

issued.  • 

865.  Examination  of  witnesses  to  be  in  presence  of  defendant, 

and  his  right  to  cross-examine. 

866.  Examination  of  defendant's  witnesses. 

867.  Exclusion  and  separation  of  witnesses. 

868.  Who  may  be  present  at  the  examination. 

869.  Testimqny,  how  taken  and  authenticated. 

870.  Deposition,  by  whom  and  how  kept. 

.  871.  Defendant,  when  and  how  discharged. 

872.  When  and  how  to  be  committed. 

873.  Order  for  commitment. 

874.  Certificate  of  bail  being  taken. 

875.  Order  for  bail  on  commitment. 

876.  Commitment,  how  made  and  to  whom  delivered. 

877.  Form  of  commitment. 

878.  Undertaking  of  witnesses  to  appear,  when  and  how 

taken. 

879.  Security  for  the  appearance  of  witnesses,  when  and  how 

required. 

880.  Infants  and  married  women  may  be  required  to  give 

security. 

881.  Witnesses  to  be  committed  on  refusal  to  give  security 

for  their  appearance. 

882.  Witness  unable  to  give  security  may  be  conditionally 

examined.    Not  applicable  to  prosecutor  or  accom- 
plice. 

883.  Magistrate  to  return  depositions,  etc.,  to  the  Court. 

858.     (§  146.)     When  the  defendant  is  brought  be-  Magistrate 
fore  the  magistrate  upon  an  arrest,  either  with  or  with-  the 
out  warrant,  on  a  charge  of  having  committed  a  public  char«j,and 
offense,  the  magistrate  must  immediately  inform  him  coumol**** 
of  the  charge  against  him,  and  of  his  right  to  the  aid 
of  counsel  in  every  stage  of  the  proceedings. 

Note. — Justice  Wallace,  in  Ex  Parte  Walsh,  on 
habeas  corpus,  89  Cal.,  p.  705,  held  that  the  practice 
prevalent  of  allowing  the  defendant  to  waive  a  prelim- 
inary examination  of  the  charge  is  not  authorized  by 
statute,  and  ought  not  to  be  encouraged. 
'       858.    The  Act  to  regulate  proceedings  before  committing  magis- 
I    trat«B  contains  no  provision  authorizing  or  permitting  an  oath  to  be  ad - 
'.    ministered  to  the  person  accused.    He  is  not  to  be  examined  generally,  ^ 

J    nor  cross-examined  at  all.      People  v.  Gibbons,  43  Cal.  557.    The  Act 
^     of  1866,  authorizing  accused  persons  to  become  witnesses  in  their  own      i  '\ 
behalf,  is  not  applicable  to  preliminary  examination.    Id.     "Charge'*      f     ) 


/ ; 


I 


in  -DreliminarvexAminAtioTi  and  in  indintnipntA  rlisfinomiahpri       Kcr  narU      I  ^ 


I 
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When  to  be 
oompleted. 


Poetpone- 
ment. 


Onpost- 

Sonement, 
efandant 
to  bo  com- 
mitted or 
discharge 
on  baiL 


Form  of 
eommit- 
menL 


861.  (§  149.)  The  examination  must  be  completed 
at  one  session,  unless  the  magistrate,  for  good  cause 
shown  by  affidavit,  postpone  it.  The  postponement 
cannot  be  for  more  than  two  days  at  each  time,  nor 
more  than  six  days  in  all,  unless  oy  consent  or  on 
motion  of  the  defendant. 

« 

862.  (§  150.)  If  a  postponement  is  had,  the  magy 
istrate  must  commit  the  defendant  for  examination, 
admit  him  to  bail  or  discharge  him  from  custody  upon 
the  deposit  of  money  as  provided  in  this  Code,  as 
security  for  his  appearance  at  the  time  to  which  the 
examination  is  postponed. 

868.  (§  151.)  The  commitment  for  examination 
is  made  by  an  indorsement,  signed  by  the  magistrate 
on  the  warrant  of  aiTCst,  to  the  following  effect:  "  The 
within  named  A.  B.  having  been  brought  before  me 
under  this  warrant,  is  committed  for  examination  to 


the  Sheriff  of 


tf 


If  the  Sheriff  is 


the  defendant  may  be  committed  to  the 
peace  officer. 


Depodtions 
to  be 


read 
on  exami- 
nation and 


tl 


864.     (§  152.)     At  the  examination, 
must  first  read  to  the  defendant  the  depof  tions 
SmuSl'*'     witnesses  examined  on  taking  the  inforlaation 


not  present, 
custody  of  a 


magistrate 

of  the 

He 


Time  to  860.     (§  147.)     He  must  also  allow  the  defendant  a 

■end  and  % 

■ending  for    reasonable  time  to  send  for  counsel,  and  postpone  the  \ 

ooonseL  .  ^  7  x-       x  ^ 

examination  for  that  purpose,  and  must,  upon  the 
request  of  the  defendant,  require  a  peace  officer  to  take 
a  message  to  any  counsel  in  the  township  or  city  the 
defendant  may  name.  The  officer  must,  without  delay 
and  without  fee,  perform  that  duty. 

Bxamina-        860.     (§  148.)     If  the  defendant  requires  the  aid  of 

to  proceed,    couuscl,  the  magistrate  must,  immediately  after  the 

appearance  of  counsel,  or  if,  after  waiting  a  reasonable 

time  therefor,  none  appears,  proceed  to  examine  the 

case. 


\ 
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•<      must  also  issue  subpoenas,  subscribed  by  him,  for  wit- 
t       neSses  within  the  State,  required  either  by  the  prose- 
aou  or  th6  defense. 


885.     (§  153.)     The  witnesses  must  be  examined  Examina- 


tion of 


I 


bhepresence  of  the  defendant,  and  may  be  cross-  witneMM 
examined  in  his  behalf.  Sefendantf 

etc. 


\a,;t  866.     (§169.)     When  the  examination  of  witnesses  Examin*. 

'    ^-^.  on  the  part  of  the  people  is  closed,  any  witnesses  the  defendant's 
defendant  may  produce  must  be  sworn  and  examined. 

867.  (§  160.)     While  a  witness  is  under  examina-  Exciudon 

and  separa- 
tion, the  magistrate  may  exclude  all  witnesses  who  tionof 

'  .  witnesaee. 

have  not  been  examined.  lie  may  also  cause  the  wit- 
nesses to  be  kept  separate,  and  to  be  prevented  from 
conversing  with  each  other  until  they  are  all  examined. 

868.  (§  161.)     The  magistrate  must  also,  upon  the  Who  may 

be  present 

requeatj>f  the  defendant,  exclude  from  the  examination  at  the 


every  person  except  his  clerk,  the  prosecutor  and  his  *^°° 
oOunsel,  the  Attorney  General,  the  District  Attorney 
of  the  county,  the  defendant  and  his  counsel,  and  the 
officer  having  the  defendant  in  custody. 


exammar 


^^>^' 


^      \  NoTK. — The  object  of  this  section  is  to  carry  out 

r      ^   ^    f       more  fully  the  spirit  of  Sec.  867.     The  policy  of  the 


*« 


!tS|tutG  has  always  been  to  prevent  the  concocting  of  a 

Vj      ,*   v^  ,  J   ^^^harge  a^inst  the  defendant  upon  collusive  or  false 

^  ,    *  testimony.    The  magistrate,  with  this  view,  may  ex- 

'^  '  ^  elude  witnesses  while  another  witness  is  under  exami- 

^  nation.    The  object  of  tijat  provision  might  be  wholly 

^  defeated  if,  though  not  present,  one  witness  might  be 

**  informed  of  the  testimony  of  another  by  persons  who 

r..'  are  present.    Another  advantage  may  result  from  this 

^^  section.    If  the  examination  is  necessarily  public,  the 

testimony  will  be  spread  before  the  community,  and  a 

state  of  opinion  may  be  created  which  will  render  it 

difficult  to  obtain  an  unprejudiced  jury.    To  guard  the 

rights  of  the  defendant  against  a  secret  examination, 

the  section  provides  that  it  shall  not  be  conducted  in 

private,  unless  at  his  request. 


1^ 
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>  Tertimony^  '  860.     (§  162.)     The  testimony  given  by  ea^  wit- 

uOw  CAB  CO  Tf  J 

N  Jjjjj^n^.  ^ness  must  be  reduced  to  writing,  as  a  deposition,  by 


y  the  mafiristrate,  or  under  his  direction, 

cated,  in  the  following  form: 
^w       li  It  must  state  the  name  of  the  Witness,  his  place 
^  of  residence,  and  his  buoHi^ss  or  Dpofession. 
*J.      2.  It  must  contain 


^ 


V 

\ 
V 


questywis 


"x. 


S  3nd  his  answers  ther 

•^ 

o  read  to  him  as  it  is  taken 
^or  added  to  until  it  co 
^the  truth. 


"iai 


o  the  witness 

eilJbeing  distinctly 

id  being  corrected 

SrmsJ  to  what  he  declares  is 


^     8.  If  a  question 
^and  overruled,  or/the 
-^that  feet,  with  tKe 


t  be  objected  to  on  either  side 

witness  declines  answering  it, 

round  on  which  the  question  was 

e  answer  declined,  must  be  stated.     T 

4.  The  d/position  must  be  signed  by  the  witness,  or 


•*-.^'^verruled  or 


^-    7 


v.» 


>""  if  he 
.'^  stated 


refuses  to  sign  it,  his  reason  for  refusing  must  be 
writing  as  he  gives  it. 


Nw 


>  ^ 


must  be  signed  and  certified  by  the  magistrate.  ^ 

«w  '  V  Note. — The  Criminal  Practice  Act  of  1851  contained 
*      '  •^'   y^    a  section  (162)  8ubBtantialIy  the  same  as  the  above.     It 

^  ^  '  •  c^,  was  repealed  in  1855  (Stat«.  1855,  p.  269),  for  the  reason 
^  V*   ^  ""^  'Y  that  it  imposed  too  much  labor  upon  the  examining 


Vk 


t 


•-      ■*    "^ 


7 


"t 


'«^ 


< 


V  * 


*>^ 


«.. 


SJ 


magistrate — a  reason  that  would  be  equally  potential  if 
applied  to  any  provision  of  the  Criminal  Code.  The 
Commissioners  have  restored  the  section  for  many  rea- 
sons: 

'  1.  The  examination  is  had  in  the  presence  of  the 
defendant,  who  could  exercise  his  right  of  cross-exami- 
nation, and,  therefore,  if  the  witness  afterward  die  gr 
cannot  be  found  in  the  State,  his  evidence  is  available 
to  either  party.  Under  these  provisions,  taken  in  con- 
nection with  Sec.  882,  it  will  seldom  be  necessary  to 
detain  a  witness  in  custody. 

2.  The  testimony  taken  by  the  State  is  open  to  the 
inspection  of  the  defendant  or  his  attonpy,  and  will  aid 
materially  in  the  preparations  for  trial.] 

3.  The  testimony  taken  by  the  d^felse  enables  the 
District  Attorney,  who  is  seldom  presenl  at  the  prelim- 
inary examination,  to  prepare  the  case  mt  trial. 

4.  The  examination  is  usually  had  atlnce;  the  testi- 
mony is  more  reliable ;  and,  when  olce  reduced  to 
writing,  precludes  tampering  with  the  Witnesses. 


I 


■v. 


-\ 
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6.  Eveiy  JuBtice  of  the  Peace  in  the  State  is  an 
examining  magistrate,  and  may  hold  a  person  to  answer 
for  any  offense.  The  action  of  a  Justice  of  the  Peace 
is  final  upon  the  question  of  **  sufficient  cause/'  unless 
the  testimony  is  reduced  to  writing,  and  can  be  pre- 
sented to  the  Judge  on  habeas  corpus  as  evidence  that 
there  was  not  "  sufficient  cause ''  to  believe  the  defend- 
ant guilty  of  the  offense  charged. 

870.  The  magistrate  or  his  clerk  must  keep  the  Depwi- 
depositions  taken  on  the   information  or  on  the  ex-  Jj^™/^* 
am.! nation,  until  they  are  returned  to  the  proper  Court; 

and  must  not  permit  them  to  be  examined  or  copied 
by  any  person  except  a  Judge  of  a  Court  having  juris- 
diction of  the  offense,  or  authorized  to  issue  writs  of 
habeas  corpus,  the  Attorney  General,  District  At- 
torney, or  other  prosecuting  attorney,  and  the  defend- 
ant and  his  counseL 

Note. — One  of  the  objects  of  this  section  is  to  kee^ 
the  evidence  from  publication  when  the  examination 
has  been  secret,  and  thus  to  prevent,  to  as  great  an 
extent  as  possible,  the  formation  of  a  public  opinion 
that  -will  render  the  selection  of  a  jury  matter  of 
difficulty. 

871.  (§  163.)     If,  after  hearing  the  proofe,  it  ap-  Defendant, 
pears  either  that  no  public  offense  has  been  committed  and  how 

*  ^  ^  discharged. 

or  that  there  is  not  sufficient  cause  to  believe  the  de- 
fendant guilty  of  a  public  offense,  the  magistrate  must 

* 

order  the  defendant  to  be  discharged,  by  an  indorse- 
ment on  the  depositions  and  statement,  signed  by  him, 
to  the  following  effect:  "There  being  no  Sufficient 
cause  to  believe  the  within  named  A.  B.  guilty  of  the 
offense  within  mentioned,  I  order  him  to  be  dis- 
charged." 

872.  (§  164.)     If,  however,  it  appears  frpHf^the  When  and 
examination  that  a  public  offensG^*as  beeivc^nxmitted,  J^i""'" 
and  there  is  sufficient  cause  to  Deliey<^4ha  defendant 


guilty  thereof,  the  magistrate^^ust  indorse  on  the 
depositions  an  order,  signed' by  him,  to  the  following 
effect:     "  It  appearinjg^^  me  that  the  offense  in  the 

to?3     Z^^n  ""  ^'''*^"  conyicted  of  a  criminal  offense,  and  appeals 
tH  f  Court^nd,  pending  the  appeal,  is  released  on  bair^nd 

the  judgment  isarfrmed,  a  second  commitment  need  only  recit^  the 
judgment  of  c^ion,  and  state  that  defendant  appealelaS  t^a 
ndgment  wasi^rmed.    It  n.ed  not  recite  the  judgment  of  the  Conntv 
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within  depositions  mentioned  iOTany  offense,  accord- 
ing to  the  fact,  8ta1|M'  genewly  the  nature  thereof), 
has  been  committed,  an^^ia^^JSre  is  sufficient  cause 
to  believe  the  withji^amedP A.  B.  guilty  thereof,  I 
order  that  he  be  Ir^d  to  answer  to  the  same." 


Order  fbr 

oommit- 

ment 


A  <  '.'(L  t^  Note. — If  it  appear  that  tl^reUjreasonable  cause  to 
believe  the  accused  guilty  ofairbnenseTroough  it  be  a 
different  one  from  that  specined  in  the  warrant  of  ar- 
rest, it  is  the  duty  of  the  Magistrate  to  commit  him  for 
the  offense  of  which  he  appears  to  be  guilty. — People 
ys.  Smithf  1  Cal.«  p.  9.  If  the  order  of  commitment 
be  sufficient  in  substance,  it  will  be  held  good  on 
habeas  corpus,  although  it  contain  more  than  is  neces- 
sary.— People  VB.  Smith,  1  Cal.,  p.  9. 


873.  (§  166.)  If  the  offense  is  not  bailable,  the 
following  words  must  be  added  to  the  indorsement: 
"  And  he  is  hereby  committed  to  the  Sheriff  of  the 
County  of  — 


i} 


Certificate        874.     (§  166.)     If  the  offJ 

<>^^«l       .      ,      ,      ,  .  / 

beingtaken  ig  taken  by  the  magistrate/t 


be  added  to  the  indorseme 
him  to  bail  on  the  unde 


IS  mailable,  and  bail 
lo\w|glKvords  must 


nd  IMiave  admitted 
reto  annexed." 


Order  for 
bail  on 
commit- 
ment 


875.  (§  167.)  If  the  ofenseifi  bailable,  and  the 
defendant  is  admitted  toy^bail^irat  bail  has  not  been 
taken,  the  following  woras  must  be  added  to  the  order 
indorsed  on  the  depositioii:  ^fl«a  that  he  is  admitted 
to  bail  in  the  sum  of  -^-'  dollars,  and  is  committed  to 
the  Sheriff  of  the  Grfunty  of  — 
bail.*'  / 


,  until  he  gives  such 


Commit- 
ment, how 
made  and 
to  whom 
delivered. 


876.  (§  168.)  If  the  magistrate  order  the  defend- 
ant to  be  committed,  he  must  make  out  a  c|mmitment, 
signed  by  him,  with  his  name  of  office,  aJi  deliver  it, 
with  the  defendant,  to  the  officer  to  whonl  he  is  com- 
mitted, or,  if  that  officer  is  not  present^  Ito  a  peace 
officer,  who  must  deliver  the  defendant  int|  the  proper 
custody,  together  with  the  commitment. 
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Note. — A  oominitment  for  larceny  must  state  the 
property,  its  owner,  its  value,  the  time  when  and  the 
place  where  the  offense  was  committed.  For  rape  it 
must  state  the  person  upon  whom  the  rape  was  com- 
mitted, and  the  use  of  violence. — £x  Parte  Branigan, 
19  Cal.,  p.  133.  On  finding  a  commitment  illegal,  if  it 
appear  that  the  party  is  guilty  of  an  offense,  the  Court 
will  not  discharge  him  without  allowing  time  for  his 
arrest  hy  proper  authoxilgrrf^Sx  Parte  Crandall,  2  Cal., 
r  Mil        ^T^  •      ' 

•*»Hment  must  be  to  the  Form  of 

Tu^  ^^  commit- 

1  He  mere  recommendation  of  a  arAn^  T       ..  »a®nt. 

oed  to  answer  before  another  Grand  jl    "^.^^  "^"^  ^^ 
for  his  detention.    ^,arte  BnuTA'^  "IV"^''  ^^ 
good  cause  for  the  detenUon  of  a  party  not  mdi?^  ^  ^^'''*'-     ^S^Aeri^  of 
must,  in  a  great  measure,  be  left  toZ'r'*'^'***^^  ^« 
[determined  by  the  paracrCI^^^   ^''^^"^  '^  ^'  Court, 
I  ^ii  uau^^x   .lr?!-^^'''^«t^ce8  of  each  case.    id.         V  me,  that 

A.  B.  be  held  to  answer  upon  a  cnui^^  of  (stating 
briefly  the  nature  of  tlie  oflPense,  and  giving  as  near  as 
may  be  the  time  when  and  the  place  where  the  same 
was  committed),  you  are  commanded  to  receive  him 
into  your  custody  and  detain  him  until  he  is  legally 
discharged. 

Dated  this day  of ,  eighteen . 

NoTE.—See  note  to  Sec.  876. 

y^       878.     (§  170.)     On  holding  the  defendant  to  answer,  jjndertak- 
C      the  magistrate  may  take  from  each  of  the  material  wUnesaos 

X  "*  to  appear, 

\   witnesses  examined  before  him  on  the  part  of  the  when  and 

J  ^  how  taken. 

/    people  a  written  undertaking,  to  the  effect  that  he  will 
\  appear  and  testify  at  the  Court  to  which  the  deposi- 

f  tions  and  statements  are  to  be  sent,  or  that  he  will  for- 

I  feit  the  sum  of  five  hundred  dollars. 

Y     879.     (§  171.)     When  the  magistrate  or  a  Judge  of  secuntyfor 
the  Court  in  which  the  action  is  pending  is  satisfied,  ance  o^* 

witDe68e8 

by  proof  on  oath,  that  there  is  reason  to  believe  that  ^*>«n     * 

■^    ^  ^  and  how 

any  such  witness  will  not  appear  and  testify  unless  "^^i^i^^d. 
security  is  required,  he  may  order  the  witness  to  enter 
into  a  written  undertaking,  with  sureties,  in  such  sum 
as  he  may  deem  proper,  for  his  appearance  as  specified 
in  the  preceding  section. 

Note.— Stats.  1870,  p.  787.    But  see  Sees.  865,  869, 

and  882,  and  Subd.  1  of  note  to  Sec.  869. 
38 


298 


Penal  C!odb. 


Infants  and      880.     (§  172.)     Infants  and  married  women,  who 

married  ^  ' 

^**™be  ^^^  material  witness  against  the  defendant,  may  be 
to  gii^  required  to  procure  sureties  for  their  appearance,  aa 
security,      provided  in  the  last  section. 


WitnoeseB        881.     (§  178.)     If  a  witncss,  required  to  enter  into 

to  be 

oommitted   an  Undertaking  to  appear  and  testify,  either  with  or 

to  give 
Boourity 

appSS.'      that  purpose,  the  magistrate  must  commit  hina  to 
*°*^  prison  until  he  complies  or  is  legally  discharged. 


without  sureties,  refuses  compliance  with  the  order  for 


WttnoM 
unable 


882.  (§§  174,  175.)  When,  however,  it  satisfac- 
rily  appears,  by  examination  on  oath  of  the  witnesa, 
or  any  other  person,  that  the  witness  is  unable  to  pro- 
cure sureties,  he  may  be  forthwith  conditionally  ex- 
amined on  behalf  of  the  people;  such  examination 
must  be  by  question  and  answer,  and  conducted  in  the 
same  manner  as  the  examination  before  a  committing 
magistrate  is  required  by  this  Code  to  be  conducted, 
and  the  witness  thereupon  be  discharged;  but  this 
section  does  not  apply  to  the  prosecutor  or  to  an 
acoompUce.  accomplice  in  the  commission  of  the  offense  charged. 

Note.— See  Sec.  869»  and  note,  Subd;  1. 

MagiRtrate       883.     (§  176.)     When  a  magistrate  has  discharged 
deposi-        a  defendant,  or  has  held  him  to  answer,  he  must  re- 

tions,  etc.,  '  ' 

tothecourt  turn,  without  delay,  to  the  Clerk  of  the  Court  at  which 
the  defendant  is  required  to  appear,  the  warranty  if 
any,  the  depositions,  and  all  undertakings  of  bail,  or 
for  the  appearance  of  witnesses  taken  by  him. 


Not  appli- 
cable tu 
prosecutor 
or 
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TITLE  lY. 

OF  PROCEEDINGS  AFTER   COMMITMENT  AND  BEFORE 

INDICTMENT. 

Chapter    I.  Preliminary  provisions. 

11.  Formation  of  the  Grand  Jury. 

III.  Powers  and  duties  of  a   Grand  Jury. 

IV.  Presentment  and   proceedings  thereon. 


CHAPTER  I. 

PRELIiaNARY   PROVISIONS. 


Section  888.  What  prosecutions  must  be  by  indictment. 

889.  What  by  accusation  or  information. 

890.  Indictments  and  accusations,  in  vliat  Court  found. 

888.     (§  177.)     All  p\i\J/([JbfEi^^Sfi^^^^^^^  in  ^^^  what  pros- 


.0 


District  and  County  Courts^^M^*15e  prosecuted  by  JJSJj^^^^^ 
indictment,  except  as  projHSe^^in  the  next  section. 

Note.— a>rfa.  18^3,  p.  158. 

889.  (§  178.)     When  the  proceedings  are  had  for  what  by 

^  accusation 

the  removal  of  district,  countv,  municipal,  or  town-  orinforma- 
ship  officers,  they  may  be  commenced  by  an  accusa- 
tion or  information,  in  writing,  as  provided  in  Sections 
758  and  772. 

Note.— Stats.  1853,  p.  40;  1851,  p.  212. 

890.  (§  179.)     All    accusation/  against    district,  indict- 
county,  municipal,  and  to^ship  officers,  and  all  in-  ^:^l\ 
dictments,  must  be  found  in  thC  Cttumty  Comi;.  foSnd.^^**^ 

Note.— Stats.  ISfflffp.  158. 
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CHAPTER  n. 

FORMATION   OP   THE    G^AND  JURY. 


Who  may 
challenge 
the  panel 
or  an 

individual 
juror. 


CauRe  of 
challenge 
to  a  paneL 


Section  894. 
895. 
896. 
897. 
898. 
899. 
900. 
901. 
902. 
903. 
904. 
905. 
906. 
907. 
908. 
909. 
910. 


Who  may  challen^  the  panel  or  an  individual  juror. 

Cause  of  challenge  to  a  panel. 

Cause  of  challenge  to  an  individual  grand  juror. 

Manner  of  taking  and  trying  challenges. 

Decision  upon  challenges. 

Effect  of  allowing  a  challenge  to  a  panel. 

Effect  of  allowing  challenge  to  an  individual  juror. 

objections  can  only  he  taken  by  challenge. 

Appointment  of  a  foreman. 

Oath  of  foreman. 

Oath  of  other  grand  jurors. 

Charge  of  the  Court. 

Retirement  of  the  Grand  Jury.    Discharge  of. 

Special  Grand  Jury. 

Order  for  special  Grand  Jury. 

Order,  how  executed. 

Special  Grand  Jury,  how  formed. 


894.  (§  181.)  The  people,  or  a  person  held  to 
answer  a  charge  for  a  public  offense,  may  challenge 
the  panel  of  a  Grand  Jury,  or  an  individual  juror. 

896.  (§  182.)  A  challenge  to  the  panel  may  be 
interposed  for  one  or  more  of  the  following  causes 
only: 

1.  That  the  requisite  number  of  ballots  was  not 
drawn  from  the- jury  box  of  the  county; 

2.  That  notice  of  the  drawing  of  the  Grand  Jniy 
was  not  given; 

3.  That  the  drawing  was  not  had  in  the  presence  of 
the  officers  designated  by  law. 

Note. — Challenges  to  the  panel  must,  if  the  defend- 
^  ant  has  been  held  to  answer  before  tmt  time,  be  taken 
before  the  Grand  Jury  is  made  up  anl  sworn. — People 
vs.  Moice,  15  Cal.,  p.  329;  People  vJ  Beatty,  14  Cal., 
p.  566;  People  vs.  Romero,  18  Cal.,|).  89;  People  vs. 
Arnold,  15  Cal.,  p.  476;  People  VS|  Hnderson,  28  Cal., 
p.  405;  People  vs.  Roberts,  6  Cal.,  p.|214.  But  if  the 
defendant  had  not  been  held  to  answenbefore  the  Grand 
Jury  was  impaneled,  he  may  challenge  the  panel  on 
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his  ftrraignment. — People  vs.  Beatty,  14  Cal.,  p.  566. 
A  defendant  not  held  to  answer  before  the  findinjir  of 
an  indictment  is  entitled,  on  motion,  to  have  the  indict- 
ment set  aside  when  it  is  shown  that  he  had  at  the  time 
the  Grand  Jury  was  impaneled  a  good  ground  of  chal- 
lenge to  one  or  more  of  the  Grand  Jurors  who  found 
the  indictment.  Upon  this  motion  it  is  the  duty  of  the 
Court  to  afford  the  accused  eveiy  ikcility,  by  granting 
process  to  secure  the  presence,  for  examination,  of  each 
of  the  jurors  challenged,  and  other  witnesses  neces- 
sary.—People  vs.  Turner,  39  Cal.,  p.  377.  If  it  is 
shown  that  certain  persons  who  had  been  drawn  as 
Grand  Jurors  were  excused  by  the  Court,  it  will  be 
presumed,  in  the  absence  of  a  showing  to  the  contrary, 
that  the  Court  did  not  excuse  such  persons  without  a 
legal  cause.— People  vs.  Millsaps,  35  Cal.,  p.  47. 


Cause  of 


896.     A  challenge  to  an  individual  Grand  Jurov  may  i  to  m^°^ 
be  interposed  for  one  or  more  of  the  following  causes  i  Sw»d  juror 
only: 

1.  That  he  is  a  minor; 

2.  That  he  is  an  alien; 

3.  That  he  is  insane;  ^ 

4.  That  he  is  a  prosecutor  upon  a  charge  against  the   * 
defendant;  ^ 

5.  That  he  is  a  witness  on  the  part  of  the  prosecu- 
tion, and  has  been  served  with  process  or  bound  by  an 
undertaking  as  such; 

6.  That  a  state  of  mind  existd  on  his  part  in  refer- 
ence to  the  case,  or  to  either  party,  which  will  prevent 
him  from  acting  impartially  and  without  prejudice  to 
the  substantial  rights  of  the  party  challenging;  but  no 
person  shall  be  disqualified  as  a  juror  by  reason  of  hav- 
ing formed  or  expressed  an  opinion  upon  the  matter  or^! 

cause  to  be  suomiccea  to  such  jury,  founded  upon  pub- * 
He  rumor,  statements  in  public  journals,  or  common 
uotcmety,  provided  it  satisfactorily  appear  to  the  Court, 
upon  his  declaration,  under  oath  or  otherwise,  that  he     ' 
can  and  will,  notwithstanding  such  an  opinion,  act  im- 
partially  and  fairly  upon  the  matters  to  be  submitted  to    \ 
nun. 

^*«uAiijai    JL  lavbiutJ    AVh    WA     AVIV*.,    «M>    ••*A«*j*rwv%».      ky-wtw* 

1870,  p.  786.    It  stands  upon  the  same  footing  of  reason 
and  justice  as,  and  covers  cases  that  may  not  &11 
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within,  Subdivision  6.  If  the  defendant  has  been  held 
to  answer,  the  challenge  must  be  taken  before  the 
Grand  Jury  is  swom. — People  vs.  Moice,  15  Cal.,  p- 
829;  People  vs.  Hidden,  32  Cal^^  p.  445;  see  note  to 
Sec.  895. 


Manner  of 
taking  and 


89'^ 


"»     -•  O  4    \ 


SKulngeB.     ^«*  ^       8W.   The  chaUenges  mentioned  in  the  last  three  sec- 

faons  may  be  oral  or  in  writing,  and  must  br  ^ried  hv 


in  tJtie  case  ui 
Co&rt. 


M>       VX±*M1        I  VAX 


J   J       »t**-.. 


898.     (§  185.)     The  Court  must  allow  or  disallow 
cfiaiienges.  the  challenge,  and  the  Clerk  must  enter  its  decisions 
upon^he  minutes. 


Decision 
upon 


Effect  of 
allowing  a 
ohalloDge 
to  a  paneL 


Effect  of 

allowing 

challonge 

to  an 

individaal 

joror. 


•  899.  (§  186.)  If  a  challenge  to  the  panel  is  allowed, 
the  Grand  Jury  are  prohibited  from  inquiring  into  the 
charge  against  the  defendant,  by  whom  the  challenge 
was  interposed.  If,  notwithstanding,  they  do  so,  and 
find  an  indictment  against  him,  the  Court  must  direct 
it  to  be  set  aside. 

900.  (§§  187,  188.)  If  a  challenge  to  an  individual 
Grand  Juror  is  allowed,  he  camiot  be  present  or  take 
part  in  the  consideration  of  the  charge  against  the 
defendant  who  interposed  the  challenge,  or  the  delib- 
erations of  the  Grand  Jury  thereon.  The  Grand  Jury 
must  inform  the  Court  of  a  violation  of  this  section, 
and  it  is  punishable  by  the  Court  as  a  contempt. 

Note. — If  there  is  more  than  one  person  in  custody, 
awaiting  the  action  of  the  Grand  Jury,  and  the  jury  is 
disqualified  from  passing  upon  the  case  of  one  by  reason 
of  a  sufficient  portion  of  its  members  having  formed 
an  opinion  of  his  guilt,  it  may  neveitheleas  pass  upon 
the  cases  of  the  others. — People  vs.  lanahan,  32  Cal., 
p.  68.  An  indictment  for  murder  ca  be  legally  found 
by  thirteen  members  of  a  Grand  «  ury  composed  of 
sixteen  persons,  three  of  the  nunc  >er  having  been 
challenged  by  the  defendant  and  exc  tsed  by  the  Court 
from  the  examination  of  the  charge.-  -People  vs.  Gate- 
wood,  20  Cal.,  p.  146;  see,  also,  Pe  pie  vs.  Butler,  8 
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Cal.,  p.  435.  An  indictment  is  not  vitiated  because  one 
of  the  Grand  Jurors,  who  has  been  challenged  and 
excluded  from  the  deliberations  of  the  case,  appears  in 
Ckwrt  with  the  other  jurors  when  the  indictment  is  pre- 
sented.—People  vs.  Gktewood,  20  Cal.,  p.  146. 

901.    r§  189.)    A  person  held  to  answer  to  a  charge  objectioM 

>>'•*'  ,  can  only  be 

for  a  public  offense  can  take  advantage  of  any  objec-  ^^'"^^J^ 
tion  to  the  panel  or  to  an  individual  Grand  Juror  in  no 
other  mode  than  by  challenge. 


Appoint- 
ment of  a 
foreman. 


Oath  of 
foreman. 


902.  (§  190.)  From  the  persons  summoned  to 
serve  as  Grand  Jurors  and  appearing,  the  Court  must 
appoint  a  foreman.  The  Court  must  also  appoint  a 
foreman  when  the  person  already  appointed  is  excused 
or  discharged  before  the  Grand  Jury  is  dismissed. 

803.  The  following  oath  must  be  administered  to 
the  Foreman  of  the  Grand  Jury:  *'You,  as  Foreman  of 
the  Grand  Jury,  will  diligently  inquire  into,  and  true 
presentment  make,  of  all  public  offenses  against  the 
people  of  this  State,  committed  or  triable  within  this 
county,  of  which  you  shall  have  or  can  obtain  legal  evi- 
dence. You  will  keep  your  own  counsel  and  that  of 
*  your  fellows  and  of  the  Government,  and  will  not,  ex- 
cept when  required  in  the  due  course  of  judicial  proceed- 
ings, disclose  the  testimony  of  any  witness  examined 
before  you,  nor  anything  which  you  or  any  other  Grand 
Juror  ihay  have  said,  nor  the  manner  in  which  you  or 
any  other  Grand  Juror  may  have  voted  on  any  matter 
before  you.  You  will  present  no  person  through  mal- 
ice, hatred,  or  ill-will,  nor  leave  any  unpresented 
through  fear,  favor,  or  affection,  or  for  any  reward,  or 
the  promise  or  hope  thereof ;  but  in  all  your  present- 
ments you  will  present  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  according  to  the  best  of  your 
skill  and  understanding,  so  help  you  God." 

904.     (§  192.)     The  following  oath  must  be  imme-  oathof    ^ 

^  '  /-I         J    other  grand 

diately  thereupon  administered  to  the  other  Grand  jurors. 
Jurors  present:  "The  same  oath  which  your  foreman 
has  now  taken  before  you  on  his  part,  you  and  each  of 
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you  shall  well  and  truly  observe  on  your  part,  so  help 
you  God." 

906.  (§  193.)  The  Grand  Jury  being  impaneled 
and  sworn,  must  be  charged  by  the  Court.  In  doing 
so,  the  Court  must  give  thfem  such  infomiation  as  it 
may  deem  proper,  or  as  is  required  by  law,  as  to  their 
duties,  and  as  to  any  charges  for  public  oflFensea 
returned  to  the  Court  or  likely  to  come  before  the 
Grand  Jury. 

906.  (§§  194,  195.)  The  Grand  Jury  must  then 
retire  to  a  private  room  and  inquire  into  the  offenses 
cognizable  by  them.  On  the  completion  of  the  busi- 
ness before  them,  they  must  be  discharged  by  the 
Court;  but,  whether  the  business  is  completed  or  not, 
they  are  discharged  by  the  final  adjournment  of  the 
Coui*t. 

907.  (§  196.)  If  an  offense  is  committed  during 
the  sitting  of  the  Court,  after  the  discharge  of  the 
Grand  Jury,  the  Court  may,  in  its  discretion,  direct 
an  order  to  be  entered  that  the  Sheriff  summon 
another  Grand  Jury. 

908.  (§  197.)  The  order  must  require  the  Sheriff 
to  summon  sixteen  persons,  qualified  to  serve  as  Grand 
Jurors,  to  appear  at  a  time  specified,  and  a  copy 
thereof  under  the  seal  of  the  Court,  must,  by  the 
Clerk,  be  delivered  to  the  Sheriff. 

909.  (^  198.)  The  Sheriff  must  execute  the  order 
and  return  it,  with  a  list  of  names  of  the  persons  sum- 
moned. 

910.  (§  199.)     At  the  time  appointeJ  the  list  must 
Jaiy,  how    bc  Called  ovcr,  and  the  names  of  those  In  attendance 

formed.  '  I 

be  written  by  the  Clerk  on  separate  bsllots  and  put 
into  a  box,  from  which  a  Grand  Jury  mist  be  drawn. 


Special 

Grand 

Jttiy. 


Order  for 
apeoial 
Grand 
Jury. 


Order,  how 
•zooated. 


Special 
Grand 


Penal  Code.  805 

CHAPTER  m. 

POWERS  AND  DUTIES   OF   A  GEAND  JUEY. 

Sxcnozr  915.  Powers  of  Grand  Jury. 

916.  PreseDtment  defined. 

917.  Indictment  defined. 

918.  Foreman  may  administer  oaths. 

919.  Evidence  receivable  before  the  Grand  Jury. 

920.  Grand  Jury  not  bound  to  hear  evidence  for  the  defend- 

ant, but  may  order  explanatory  evidence,  etc. 

921.  Degree  of  evidence  to  warrant  indictment. 

922.  Grand  Jurors  must  declare  their  knowledge  as  to  com- 

mission of  public  ofiTense. 

923.  Must  inquire  into  cases  of  persons  imprisoned,  etc. 

924.  Entitled  to  access  to  public  prison,  etc. 

925.  When  and  from  whom  they  may  ask  advice,  and  who 

may  be  present  during  their  sessions. 

928.  Secrets  of  Grand  Jury  to  be  kept,  except,  etc. 

927.  Grand  Juror  not  to  be  questioned  for  his  conduct,  ex- 
cept, etc. 

015.     (§  205.)     The  Grand  Jury  must  inquire  into  PowMsof 
all  public  oftenses  committed  or  triable  within  the  J«^- 
county,  and  present  them  to  the  Court,  either  by  pre- 
sentment or  by  indictment. 

]^  GTS.— The  Grand  Jury  may  inquire  into  all  ofiTenses 
committed  within  the  county  not  barred  by  the  Statute 
of  Limitations. — People  vs.  Beatty,  14  Cal.,  p.  566. 

916.  (§  207.)     A  presentment  is  an  informal  state-  Present-      ^ 

ment 

ment  in  writing,  by  the  Grand  Jury,  representing  to  defined, 
the  Court  that  a  public  offense  has  been  committed  \ 

which  is  triable  in  the  county,  and  that  there  is  rea- 
sonable ground  for  beheving  that  a  particular  individ- 
ual named  or  described  therein  has  committed  it. 

917.  (§  206.)  An  indictment  is  an  accusation  in  indioi- 
writing,  presented  by  the  Grand  Jury  to  a  competent  defined. 
Court,  charging  a  person  with  a  public  offense. 

918.  (§  208.)    The  foreman  may  administer  an  oath  Foreman 

fiiay 

to  any  witness  appearing  before  the  Grand  Jury.  *^bl?^^*' 

39 
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919.  (§§209,210.)  In  the  investigation  of  a  charge 
for  the  purpose  of  either  presentment  or  indictment,  the 
Grand  Jury  can  receive  no  other  evidence  than  such  as 
is  given  hy  witnesses  produced  and  sworn  before  them, 
or  furnished  by  legal  documenti^ry  evidence,  or  the 
deposition  of  a  witness  in  the  cases  mentioned  in  the 
third  subdivision  of  Section  686.  The  Grand  Jury  can 
receive  none  but  legal  evidence,  and  the  best  evidence 
in  degree,  to  the  exclusion  of  hearsay  or  secondary  evi- 
dence. 

Note. — Depositions  taken  before  a  magistrate  upon 
the  examination  of  the  accused  may  be  used  before  the 
Grand  Jury. — ^People  vs.  Steuart,  4  Cal.,  p.  218.  The 
defendant  may  testify  before  the  Grand  Jury. — People 
vs.  King,  28  Cal.,  p.  265. 

020.  (§  211.)  The  Grand  Jury  is  not  bound  to  hear 
evidence  for  the  defendant;  but  it  is  their  duty  to  weigh 
all  the  evidence  submitted  to  them,  and  when  they 
have  reason  to  believe  that  other  evidence  within  their 
reach  will  explain  away  the  charge,  they  should  order 
such  evidence  to  be  produced,  and  for  that  purpose 
may  require  the  District  Attorney  to  issue  process  for 
the  witnesses. 

921.  (§  212.)     The  Grand  Jury  ought  to  find  an  \ 
indictment  when  all  the  evidence  before  them,  taken 
together,  if  unexplained  or  uncontradicted,  would,  in 
their  judgment,  warrant  a  conviction  by  a  trial  jury. 

Note. — When  all  the  evidence  before  the  Grand  Juiy 
taken  together  is  such  as  in  the  judgment  of  the  jurors 
would,  if  unexplained  or  uncontradicted,  warrant  a  con- 
viction, an  indictment  ought  to  be  found;  but  if  saeh 
evidence  would  not  warrant  such  conviction,  an  indict- 
ment ought  not  to  be  found. — Pcoile  vs.  Linder,  19 
Cal.,  p.  539.  The  Orand  Jury  are  nit  to  determine  the 
degree  of  murder. — People  vs.  Nichll,  34  Cal.,  p.  211. 

922.  (§  213.)    If'  a  member  of  a  Grant  Jury  knows, 


or  has  reason  to  believe,  that  a  public 
within  the  county,  has  been  committed 


'ense,  triable 
he  must  de- 
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clare  the  same  to  his  fellow  jurors,  who  must  there- 
upon investigate  the  same. 

923.  (§  214.)     The  Grand  Jury  must  inquire  into  Ma«t 

.  ,  ,  inqutrdinto 

the  case  of  every  person  imprisoned  in  the  lail  of  the  cases  of 

•'A  ^  **  persons 

county  on  a  criminal  charge  and  not  indicted;   into  inSfttc 
the  condition  and  management  of  the  public  prisons 
within  the  county;  and  into  the  willful  and^  corrupt 
misconduct  in  office  of  public  officers  of  every  descrip- 
tion within  the  county. 

924.  (§  215.)     They  are  also  entitled  to  free  access,  Entitled  to 
at  all  reasonable  times,  to  the  public  prisons,  and  to  vMw 

'  x-  jr  7  prison,  etc 

the  examination,  without  charge,  of  all  public  records 
within  the  county. 

925.  (§  216.)     The  Grand  Jury  may,  at  all  reason-  When  and 

from  whom 

able  times,  ask  the  advice  of  the  Court,  or  the  Judge  ^fy  ^^ 

'  '  o       nsk  advice, 

thereo:!^  or  of  the  District  Attorney;  but  unless  such  Jfi^r  be** 
advice  is  asked  the  Judge  of  the  Court  must  not  be  SuhS? 
present  during  the  sessions  of  the  Grand  Jury.    The  soMdons. 
District  Attorney  of  the   county  may  at  all  times 
appear  before  the   Grand   Jury  for  the  purpose  of 
giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses 
before  them  whenever  they  or  he  thinks  it  necessary; 
but  no  other  person  is  permitted  to  be  present  during 
the  sessions  of  the  Grand  Jury  except  the  members 
and  witnesses  actually  under  examination,  and  no  per- 
son must  be  permitted  to  be  present  during  the  ex- 
Mefidion  of  their  opinions  or  giving  their  votes  upon 
auy  matter  before  them. 

Note.— Stats.  1863,  p.  158,  Sec.  6. 

Stats.  1871-2,  p.  540. 

An  Act  in  relation   to  interpretera  be/ore  Orcmd 

Juries, 

[Approved  March  23, 1872.] 

[Enacting  clause.] 

Sbction  1.    The  Grand  Jury  or  District  Attorney 
may  require,  by  subpcana,  the  attendance  of  any  person 
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before  the  Grand  Jury  as  interpreter;  and  the  inter- 
preter may  be  present  at  the  examination  of  witnesses 
before  the  Grand  Jury. 

Skc.  2.  This  Act  Ehall  be  in  force  from  and  aiter 
its  passage. 

026.  (§§  217,  218.)  Every  member  of  the  Grand 
Jury  must  keep  secret  whatever  he  himself  or  any 
other  Grand  Juror  may  have  said,  or  in  what  manner 
he  or  any  other  Grand  Juror  may  have  voted  on  a 
matter  before  them;  but  may,  however,  be  required 
by  any  Court  to  disclose  the  testimony  of  a  witness 
examined  before  the  Grand  Jury,  for  the  purpose  of 
ascertaining  whether  it  is  consistent  with  that  given 
by  the  witness  before  the  Court,  or  to  disclose  the 
testimony  given  before  them  by  any  person,  upon  a 
charge  against  such  person  for  perjury  in  giving  his 
testimony  or  upon  trial  therefor. 

Note. — The  obligation  of  secrecy  is  imposed  on 
Grand  Jurors  for  the  benefit  of  the  public,  and  not  for 
the  benefit  of  witnesses  before  them.  It  follows,  there- 
fore, that  such  witnesses  cannot  take  advantage  of  this 
obligation  in  a  criminal  prosecution  against  them. — 
People  vs.  Young,  31  Cal.,  p.  563. 

927.  (§  219.)  A  Grand  Juror  cannot  be  ques- 
tioned for  anything  he  may  say  or  any  vote  he  may 
give  in  the  Grand  Jury  relative  to  a  matter  legally 
pending  before  the  jury,  except  for  a  perjury  of  which 
he  may  have  been  guilty,  in  making  an  accusation  or 
giving  testimony  to  his  fellow  jurors. 


CHAPTER  IV. 


PRESENTMENT  AND   PROCEEDINGS    I  CBREON. 


Gn  id 


Section  981.  Presentment  must  be  by  twelve 

932.  Must  be  presented  to  the  Court  and 

933.  If  the  fiicts  stated  in  the  presentmen 

ofiTense,  the  Court  must  direct  a  bvch 

934.  Bench  warrant,  by  whom  and  how 


Jurors,  etc. 
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Skction  635.  Form  of  bench  warrant. 

936.  Bench  warrant,  how  served. 

937.  Proceedings  of  magistrate  on  defendant  being  brought 

before  him. 

931.  (§  220.)     A  presentment  cannot  be  found  Present-    * 
without  the   concurrence  of   at  least  twelve   Gmnd  J>»^y 

twelve 

Jurors.    When  so  found  it  must  be  signed   by  the  jurow,  etc, 
foreman. 

932.  (§  221.)     The  presentment,  when  found,  must  Muatbe 
be  presented  by  the  foreman,  in  presence  of  the  Gi*and  *^^J*|i^'^ 
Jury,  to  the  Court,  and  must  be  filed  with  the  Clerk. 

^^  '  .     If  the  facte 

stated  in 

933.  (§  224.)     If  the  facts  stated  in  the  present-  JJJtSent 
raent  constitute  a  public  offense,  triable  in  the  county,  J^Sbik* 
the  Court  must  direct  the  Clerk  to  issue  a  bench  war-  coSn  mart 
rant  for  the  arrest  of  the  defendant.  bench 

warrant. 

934.  (§  225.)     The  Clerk,  on  the  application  of  the  Bench 
Judge  or  District  Attorney,  may  accordingly,  at  any  Jj^^hJ,®™ 
time  after  the  order,  whether  the  Court  be  sitting  or  "»'*«^ 
not,  issue  a  bench  warrant,  under  his  signature  and 

the  seal  of  the  Court,  into  one  or  more  counties. 

935.  (§  226.)     The  bench  warrant,  upoA  present-  J'o™®' 
ment,  must  be  substantially  in  the  tbllowyig  form:         warrant. 

County  of  — 

jfVie   People  of  the  State  of  OdifoTma  to  any  Sheriffs 
Constable^  Marshal^  or  FoUcemar^n  this  State: 

A  presentment  having  been  inade  on  the day 

of ,  eighteen  ^/b  the  County  Court  of  the 

County  of ,  chargijjfej  CyC.^i^fi^he  crime  of 

(designating  it  generally)^  yqp^  are  therefore  com- 
manded forthwith  to  ai^st  the  above  named  C.  D. 
and  take  him  before^.  F.,  a  magistrate  of  this 
county;  or,  in  case  oyhi^  absence  or  inability  to  act, 
before  the  nearest  /md  most  accessible  masristmte  in 
this  county. 

Given  under  ofy  hand,  with  the  seal  of  said  Court 
affixed,  this  — -/-  day  of ,  A.  D.  eighteen . 

By  order  o£/the  Court. 

[sEAL^  G.  H.,  Clerk. 

NoTB.— stats.  1863,  p.  159,  Sec.  8. 
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Bench  936.     (§  227.)     The  bench  warrant  may  be  served 

howseiTod  in  any  county,  and  the  officer  sei-ving  it  must  proceed 

thereon  as  upon  a  waiTant  of  arrest  on  an  information, 

except  that  when  served  in  another  county,  it  need  not 

be  indorsed  by  a  magistrate  of  that  county. 

^eed-  937.     (§  228.)     The  magistrate,  when  the  defend- 

on*3efend-  ^^*  ^^  brought  bcfore  him,  must  proceed  upon  the 

brought*  charges  contained  in  the  presentment,  in  the  &ame 

iin.  jj^j^jjjj^j.  ^g  upon  a  warrant  of  arrest  on  an  information. 


TITLE  V. 


OF  THE  INDICTMENT. 


Chapter    I.  IHnding  and  presentment  of  the  indictment, 
II.  Hales  of  pleading  and  form  of  the  indict- 
ment. 


CHAPTER  I. 


Indict- 
mont  must 
be  fouod 
by  twelve 
|uron, 
iv^Honed, 
•to. 


FINDING  AND   PRESENTMENT  OF  THE  INDICTMENT. 

Section  940.  Indictment  must  be  found  by  twelve  jurors,  indorsed, 

etc. 

941.  If  not  found  depositions,  etc.,  must  be  returned  to 

Court,  etc. 

942.  Effect  of  dismissal. 

943.  Names  of  witnesses  inserted  at  foot  of  indictment. 

944.  Indictment,  how  presented  and  filed. 

945.  Proceedings  when  defendant  is  not  in  custody. 


940.     (§  229.)     An    indictment   carliot 
without  the   concurrence  of   at   least 
Jurors.     When  so  found  it  must  be  ind 
bill/'  and   the  indorsement  must  be 
foreman  of  the  Gi-and  Jury. 


1 


be  found 

twelve  Grand 

sed,  "  A  true 

igned   by  the 
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Note.— In  People  vs.  Roberts,  6  Cal.,  p.  214,  it  was 
held  that  a  Grand  Jury  must  be  composed  of  not  less 
than  seventeen,  but  that  all  need  not  be  present  at  the 
finding  of  the  indictment,  provided  twelve  were  present 
and  concurring.  The  Code  of  Civil  Procedure,  Sec. 
192,  provides  that  the  Grand  Jury  shall  consist  of  not  ^ 

less  than  thirteen  nor  more  than  fifteen.  An  indict- 
ment found  by  a' Grand  Jury  consisting  of  more  than 
fifteen  would  be  void. — People  vs.  Thurston,  5  Cal., 
p.  69. 

941.  (§  230.)     If  twelve  Grand  Jurors  do  not  con-  ifnotfound 

^  '  depositions, 

cur  in  finding  an  indictment  against  a  defendant  who  J^^i^JJlS^ 
has  been  held  to  answer,  the  depositions  and  state-  ^^"^^^ 
ment,  if  any,  transmitted  to  them  must  be  returned  to 
the  Court,  with  an  indorsement  thereon,  signed  by  the 
foreman,  to  the  effect  that  the  charge  is  dismissed. 

942.  {§  231.)     The  dismissal  of  the  charge  does  Effect  of 

'  dismissal. 

not  prevent  its  resubmission  to  a  Grand  Jury  as  often 

as  the  Court  may  direct.    But  without  such  direction 

it  cannot  be  resubmitted. 

■ 

943.  {§  232.)     When  an  indictment  is  found,  the  Names  of 

witnesses 

names  of  the  witnesses  examined  before  the  Grand  inserted 

at  tool  of 

Jury,  or  whose  depositions  may  have  been  read  before  indictment 
them,  must  be  inserted  at  the  foot  of  the  indictment, 
or  indorsed  thereon,  before  it  is  presented  to  the 
Court. 

Note. — If  the  names  of  the  witnesses  are  not  in- 
serted at  the  foot  of  the  indictment,  or  indorsed  thereon, 
before  it  is  presented  to  the  Court,  the  defendant  must 
take  advantage  of  the  omission  at  the  time  of  arraign- 
ment by  motion  to  set  aside  the  indictment.  If  he  does 
not  do  so  the  objection  is  waived. — People  vs.  Lopez, 
26  Gal.,  p.  112;  People  vs.  Symonds,  22  Gal.,  p.  348. 
A  witness  may  be  sworn  and  examined  on  the  trial 
whose  name  is  not  indorsed  on  the  indictment. — Peo- 
ple vs.  Symonds,  22  Gal.,  p.  348. 

944.  (§  233.)     An  indictment,  when  found  by  the  indict- 

montf  how 

Grand  Jury,  must  be  presented  by  their  foreman,  in  p*'^®"'^ 
their  presence,  to  the  Court,  and  must  be  filed  with 
the  Clerk. 


I 
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Note.— It  will  be  presumed  that  an  mdictxnent  was 
presented  to  the  Court  by  the  foreman  of  the  Grand 
Jury  and  in  their  presence,  although  that  fact  is  not 
indorsed  on  it.  The  indorsement  is  not  essential  to  the 
legal  sufficiency  of  the  indictment. — People  vs.  Law- 
rence, 21  Gal.,  p.  368;  People  vs.  Blackwell,  27  Cal., 
p.  65. 

Proee^-  946.     (§  234.)    When  an  indictment  is  found  affainet 

iDffB  when  ^  '  ^ 

uTnSln**    a  defendant  not  in  custody,  the  same  proceedings  must 
•"^^^y-      be  had  as  are  prescribed  in  Sections  979  to  984,  inclu- 
sive, against  a  defendant  who  fiiils  to  appear  for  arraign- 
ment. 

Note.— Stats.  1851,  p.  212.  A  party  indicted  for  a 
bailable  offense,  and  who  is  under  arrest  on  a  bcndi 
warrant  on  which  an  order  is  indorsed  admitting  him 
to  bail,  is  entitled  to  his  discharge  upon  the  execution 
of  a  recognizance  in  proper  form,  etc. — People  vs.  Pen- 
niman,  37  Cal.,  p.  271. 


CHAPTER  11. 

RULES   OF   PLEADING   AND   FORM   OF  THE  INDICTMEXT. 

SscTiOK  948.  Form  of  and  rules  of  pleading. 

949.  First  pleading  by  the  people  is  indictment. 

950.  Indictment,  what  to  contain. 

951.  Form  of  indictment. 

952.  Indictment  must  be  direct  and  certain. 

953.  When  defendant  is  indicted  by  fictitious  name,  etc. 

954.  The  indictment  must  charge  but  one  offense  and  in  one 

form,  except  where  it  may  be  committed  by  different 
means. 

955.  Statement  as  to  time  when  offense  was  committed. 

956.  Statement  as  to  person  injured  or  intended  to  be. 

957.  Ck)nstruction  of  words  used  in  an  indictment. 

968.  Words  used  in  a  statute  need  not  be  strictly  pursued. 

959.  Indictment,  when  sufficient. 

960.  Indictment  not  insufficient  for  defect  <t  form  not  tend- 

ing to  prejudice  defendant. 

961.  Presumptions  of  law,  etc.,  need  not  beptated. 
96^  Judgments,  etc.,  how  pleaded. 

963.  Private  statutes,  how  pleaded. 

964.  Pleading  in  indictment  for  libeL 
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Section  965.  Pleadin/^  in  indictment  for  forgery,  where  instrument 

has  been  destroyed  or  withheld  by  defendant. 

966.  Pleading  in  an  indictment  for  perjury  or  subornation  of 
peijury. 

967.  Pleading  in  indictment  for  larceny  or  embezzlement. 

968.  Pleading  in  an  indictment  for  selling,  exhibiting,  etc., 
lewd  and  obscene  books,  etc. 

969.  Previous  conviction  of  another  offense,  how  stated  in 
indictment. 

970.  Indictment   against   several,  one   or  more   may   be 
acquitted. 

971.  Distinction  between  accessory  before  the  fact  and  prin- 
cipal abrogated.    Principals,  how  indicted,  etc. 

972.  Accessory  may  be  indicted  and  tried,  though  principal 
has  not  been. 

948.  (§  235.)     All  the  forms  of  pleading  in  crim-  Form  of 

&Il€i  rUlOn 

inal  acticms,  and  the  rules  by  which  the  sufficiency  of  ^  pi«adin« 
pleadings  is  to  be  determined,  are  those  prescribed  by 
this  Code. 

Note. — The  criminal  Code  of  this  State  has  worked 
the  same  change  in  pleading  in  criminal  actions  which 
has  been  wrought  by  the  Practice  Act  in  civil  cases. — 
People  vs.  King,  27  Cal.,  p.  507.  The  bench  and  bar 
must  search  the  provisions  of  the  Code  for  the  form 
of  an  indictment  and  for  the  rules  by  which  its  suffi- 
ciency is  to  be  determined  rather  than  in  the  common 
law. — People  vs.  Cronin,  34  Cal.,  p.  191;  People  vs. 
Dick,  37  Cal..  p.  277;  People  vs.  Ah  Woo,  28  Cal.,  p. 
205;  People  vs.  Murphy,  40  Cal.,  p.  52. 

949.  (§  236.)     The  first  pleadinff  on/fhe  part  of  Fii^iead- 
the  people  is  the  indictment.  X  wpuia 

950.  (§  237.)     The  indic(tmen*^yg>contain: 

1.  The  title  of  the  idfim,  apecratinff  the  name  of  indict- 

\/^^  y  ^^  men t,  what 

the  Court  to  which  the  indi6tiSgit  is  presented,  and  to  contain, 
the  names  of  the  parties.  /   / 

2.  A  statement  of  th^actrf  constituting  the  offense, 
in  ordinary  and  conchie  language,  and  in  such  manner 
as  to  enable  a  pey^n  of  common  understanding  to 
know  what  is  in^ded. 

OTK. — Entitlhto. — An  indictment  in  the  Courts 

of  San  Francisco  may  he  entitled  eithec.  as  of  the 

County  of  San  Francisco,  or  as  of  the  City  and  County 
40 

950.  In  an  indictment  for  receiying-stolen  property,  the  allega- 
tion of  the  name  of  the  pei§o»  who 'stole  the  goods,  or  that  his  name  is 
toiknown  to  the  GMp^lfmy,  is  unnecessary  and  immaterial.  People  v. 
Avila,  43  Cal.^Jj>?r  \   * 
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Form  of 
indictment 


Indict- 
ment mnst 
be  direct 
and  certain 


When 
defendant 
is  indicted 
by  fictitious 
name,  etc 


of  San  Francisco. — ^People  vs.  Beatty,  14  Cal.,  p.  506; 
People  vs.  O'Oonner,  17  Cal.,  p.  354. 

Name  or  the  Defendant.— Indictment  aipiinst 
James  B.  Boggs,  and  verdict  against  J.  M.  Boggs. 
Held^  that  the  error  in  the  initial  of  the  middle  name 
of  the  defendant  in  the  verdict  was  immaterial. — ^People 
vs.  Boggs,  20  Cal.,  p.  432;  People  vs.  Lockwood,  6 
Cal.,  p.  205.    See  Sec.  959  and  note. 


rmia  against  A.  -B., 
hty  of ,  at  its 


951.     (§  238.)    It  may  be  substaDJifelly  in  the  fol- 
lowing form: 

The  People  of  the  State  of  Cah 
in  the  County  Court  oft  me  Coi 
TeiYfiy  A.  jb.  eighteen 

A.  B.  is  accused  by  the/G^^dT^ury  of  the  County 

of ,  by  this  indictnyjfnt,  oitne  crime  of  (giving  its 

legal  appellation,  eucl^^as  murder,  araon,  or.  the  like, 
or  desiguating  it  as  fefony  or  misdemeanor),  committed 

as  follows:    The  said  A.  B.,  on  the day  of , 

A.  D.  eighteen ,  at  the  County  of (here  set 

forth  the  act  or  omission  charged  as  an  otfense). 

Note.— Stats.  1863,  p.  159,  Sec.  9.  As  to  form  of 
indictment  for  murder,  see  People  vs.  Cronln,  34  Cal., 
p.  191. 

962.     (§  239.)     It  must  be  direct  and  certain,  as  it 
regards: 

1.  The  party  charged; 

2.  The  offense  charged; 
8.  The    particular    circumstances    of    the    offen?^'.^ 

charged,   when   they  are  necessary  to  constitute  ^^ 
complete  offense. 

Note. — The  indictment  must  be  direct  and  certain  as 
to  the  party  charged,  the  offense  charged,  and  the  par- 
ticular circumstances. — People  vs.  Saviers,  14  Cal.,  p. 
29.    See,  also,  notes  to  Sees.  950  and  959. 


953.     (§240.)    When  a  defendant  is  i 
fictitious  or  erroneous  name,  Mra  in^ny 
proceedings  his  true  nanieHe  di^S^ereci 
inserted  in  the  subsequen;r  proceeding^, 
the  fact  of  his  being  in^ted  by  the  nam 
in  the  indictment. 


dieted  by  a 
tage  of  the 

it  must  be 
eferring  to 

mentioned 


Pbital  Godb. 
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Note. — This  section  held  constitutional  in  People 
Vb,  Kelly,  6  Cal.,  p.  210.  If  the  defendant  is  indicted 
by  a  wrong  name,  and  so  states  when  asked,  and  gives 
his  true  name,  the  true  name  must  be  substituted  and 
all  after  proceedings  be  had  in  that  name. — People  vs. 
Jim  T.,  32  Cal.,  p.  60. 

954.  The  indictment  must  charge  bat  one  offense, 
but  the  same  offense  may  be  b^  foi^h^p^iiserent  forms 

kinder  different  counts,  an(iJ7™reJ^  the  offense  may  be 
committed  by  the  use  of  dmerent  means,  the  means   ^ 

I  may  be  alleged  in  the  alternative  in  the  same  count. 

T  an  inaictment  contams  more  tnait  one 
count  il^ should  appear  clearly  on  its  face  that  the  mat- 
ters 4et  forth  in^  the  different  counts  are  descriptive  of 
the  same  transaction  or  offense. — People  vs.  Thompson, 
28  Cal.,  p.  214.  An  indictment  which  charges  burglary 
mixed  with  larceny,  charges  two  offenses. — People  vs. 
Gamett,  29  Cal.,  p.  622.  An  indictment  against  a  Tax 
Collector  which  states  that  he  received  a  certain  sum 
for  licenses  due  the  State,  and  a  certain  other  sum  for 
licenses  due  the  county,  and  then  charges  him  with  em- 
bezzling the  sum  total,  does  not  charge  two  offenses. — 
People  vs.  Do  la  Guerni,  28  Cal.,  p.  507.  An  indict- 
ment which  charges  the  defendant  with  having  forged 
an  indorsement  on  a  draft,  and  also  with  having  uttered 
and  passed  the  draft,  knowing  the  forged  indorsement 
to  have  been  written  thereon,  does  not  charge  two  of- 
fenses.— People  vs.  Frank,  28  Cal.,  p.  507.  If  an  indict- 
ment for  forgery  contains  two  counts,  each  containing 
a  copy  of  the  instrument  alleged  to  have  been  forged, 
it  will  not  in  the  absence  of  an  averment  to  that  effect 
be  presumed  that  each  is  a  copy  of  only  one  and  the 
same  instrument. — People  vs.  Shotwell,  27  Cal.,  p.  394- 
In  an  indictment  A.  was  charged  with  the  larceny  of 
certain  goods,  and  B.  with  having  feloniously  received 
them,  knowing  them  to  have  been  stolen.  Held^  that 
two  offenses  were  charged,  and  against  different  par- 
ties.— People  vs.  Hawkins,  34  Cal.,  p.  181.  An  indict- 
ment for  larceny  which  in  one  count  charges  the  goods 
stolen  to  be  the  property  of  A.  and  B.,  and  in  another 
to  be  the  property  of  C,  and  in  another  to  be  the  prop- 
erty of  D.,  is  good.  It  does  not  charge  different  offenses, 
but  the  same  offense  in  different  forms. — People  vs.  Con- 
ner, 17  Cal.,  p.  364.  An  indictment  which  charges  that 
the  defendant  **  feloniously,  willfully,  and  for  his  own 
gain  did  buy  and  receive^*  a  stolen  mule,  does  not 
charge  two  offenses;  the  word  **  receive  "  does  not  make 
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the  offense  less  than,  or  different,  from  buying  the  stol^i 
property. — People  vs.  Montcjo,  18  Cal.,  p.  58.    An  in- 
dictment charging  a  Tax  Collector  with  having  in  his 
possession,  with  intent  to  circulate,  and  with  actually 
putting  in  circulation  and  issuing  licenses  other  than 
those  authorized  by  law,  does  not  charge  two  offenses- — 
People  vs.  De  la  Guerra,  81  Cal.,  p.  459.    An  indict-   \ 
mont  which  charges  an  assault  and  battery  only  as  part    \ 
of,  or  the  mode  of  executing  a  forcible  arrest  and  abduc- 
tion, does  not  charge  two  separate  offenses. — People  vs. 
Ah  Own,  39  Cal.,  p.  604,    An  indictment  for  rape, 
charging  the  oflense  and  assault  to  commit  it,  doi^s  not 
charge  two  offenses. — People  vs.  Tyler,  35  Cal.,  p.  553; 
see,  also.  People  vs.  Valencia,  April  Term,  1872.     If  ^ 
the  indictment  charges  two  offenses  the  objection  is    ; 
waived,  unless  it  is  taken  by  demurrer. — People  vs. 
Gamett,  29  Cal.,  p.  622;  P^ple  v3i<Conner,  17  Cal., 
p.  354;  People  vs.  Burgess,  35  Cal.,  p.  115. 
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commit'- 
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965.  (§  242.)  The  precis^^ime  at  which  the 
offense  was  committe<^^^^ec^^Qt  be  stated  in  the 
indictment;  but  it  may  ba/tfl|^ea  to  have  been  com- 
mitted at  any  time  before  the  finding  thereof,  except 
where  the  time  is  a/miterial  ingredient  in  the  offense. 

Nora. — See  note  to  Sec.  959  of  this  Code. 

-  Statement        966.     (§  243.)     When  an  offense  involves  the  com- 
95c  Ny^Jl^ii'     mission  of,  or  an  attempt  to  commit,  a  private  injury, 

and  is  described  with  sufficient  certainty  in  other 
respects  to  identify  the  act,  an  erroneous  allegation  as 
to  the  person  injured,  or  intended  to  be  injured,  is  not 
material. 

Note. — Where  on  the  trial  for  an  assault  with  in- 
tent to  inflict  bodily  injury  the  proof  shows  a  misnomer 
as  to  the  party  injured,  the  variance  is  not  immaterial, 
unless  there  be  in  the  case  other  circumstances  sufficient 
to  identify  the  offense. — People  vs.  McNealy,  17  Cal., 
p.  332. 

967.     (§  244.)     The  words  ua^d  in  a     indictment 

tionof  ,     .  ,      .  ,     y 

words  used  are  construcd  in  their  uaial  >ftece»tonc( 

man  ^^  J  kj 

indictment,  language,  cxccpt  such  wt)r4«  ai|8b^hra9 
fined  by  law,  which  are  pOnstruea  accor 
legal  meaning. 

Note.— People  vs.  Littlefield,  5  Ca" 
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958.  (§  246.)     Words  used^i^y^tute  to  define  a  Words  used 

-     .  ^J^  ^\  "*  •  statute 

pnbhc  offense  need  not  be  aktortyWrsued  in  the  in-  Jfrictb***^* 
dictment;  but  other  woj^j^onveyins^  the  same  mean-  p^^"»^ 
ing  may  be  used. 

Nojpi^!--In  charging  an  offense  it  is  not  necessary  to 
foU^  strictly  the  language  of  the  statute;  words  con- 
veying the  same  meaning  may  be  used. — People  vs. 
Potter,  35  Cal.,  p.  110, 

959.  (§  246.)     The  indictment  is  sufficient  if  it/5ndict-  ^ 

^  *  y^  menttWhen 

can  be  understood  therefrom:  /     sufficient. 

1.  That  it  is  entitled  in  a  Court  having  authori^  to 
receive  it,  though  the  name  of  the  CJom-t-lbe  not 
stated;  / 

2.  That  it  vtras  found  by  a  Grand  Jurv/Of  the  county 
in  which  the  Court  was  heldL,  / 

3.  That  the  defendant  laAaiae^  or*  if  his  naine 
cannot  be  discovered,  that  he  i/^osjfyred  by  a  ficti- 
tious name,  with  a  statement  jmalHjJs  true  name  is  to 
the  jury  unknown;  / 

4.  That  the  offense  w^  committed  at  some  place 
within  the  jurisdiction  iff  the  Court,  except  where  the 
act,  though  done  witjrfout  the  local  jurisdiction  of  the 
county,  is  triable  tlrerein; 

5.  That  the  o^ense  was  committed  at  some  time 
prior  to  the  tinpre  of  finding  the  indictment; 

6.  That  th^  act  or  omission  charged  as  the  offense 
is  clearly  apd  distinctly  set  forth  in  ordinary  and  con- 
cise language,  without  repetition,  and  in  such  a 
manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  iS  intended; 

7.  That  the  act  or  omission  charged  as  the  offense  \ 
is  stated  with  such  a  degree  of  certainty  as  to  enable  : 
the  Court  to  pronounce  judgment  upon  a  conviction,  / 
according  to  the  right  of  the  case.  ' 

Note. — ^6rf.  1. — See  Sec.  950,  and  note. 

Stibd.  2. — The  term  of  the  Court  is  well  stated  in  the 
indictment,  when  the  day  on  which  the  indictment  was 
found  is  given,— People  vs.  Beatty,  14  Cal.,  p.  566. 


:\ 
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Subd»  3. — See  Sec.  950,  and  note. 
8tibd,  4. — Charging  the  commission  of  an  offense  at 
a  certain  city  and  county  which  are  within  the  jaris- 
diction  of  the  Court,  is  sufficient. — People  vs.  Lafuente, 
6  Cal.,  p.  202.  An  indictment  for  murder  which 
charges  the  offense  to  have  been  committed  in  the  City 
and  County  of  San  Francisco  is  sufficient  to  give  the 
Fourth  Ditstrict  Court  jurisdiction. — People  vs.  Robin- 
son, 17  Cal.,  p.  863.  When  property  has  been  stol^i 
in  one  county  and  carried  into  another,  the  jurisdiction 
of  the  offense  is  in  either  county. — People  vs.  Robleoy 
20  Cal.,  p.  421;  People  vs.  Garcia,  25  Cal.,  p.  531.  If 
the  offense  charged  consists  of  one  transaction  occur- 
ring partly  in  one  county  and  partly  in  another,  the 
indictment  must  state  the  facts. — People  vs.  Ah  Own, 
89  Cal.,  p.  604.  The  jurisdiction  over  offenses  com- 
mitted between  tlie  time  of  the  passage  of  an  Act  cre- 
ating and  the  organization  of  a  new  county  is  in  the 
old  county. — People  vs.  McGuire,  32  Cal.,  p.  140.  An 
accessory  must  be  indicted  and  tried  in  the  county 
where  the  offense  of  the  accessory  was  committed. — 
People  vs.  Hodges,  27  Cal.,  p.  340;  see,  also,  People 
vs.  Stakem,  40  Cal.,  p.  509. 
y  Subd*  5. — If  the  offense  is  charged  to  have  been  com-  ^^ 
mitted  on  a  particular  day,  which  day  was  anterior  to 
the  finding  of  the  indictment,  there  is  no  necessity  for 
the  averment  that  the  offense  was  committed  before  the 
finding  of  the  indictment. — People  vs.  Lafuente.  6 
Cal.,  p.  202;  People  vs.  Littlefield,  5  Cal.,  p.  355. 

Sttbds.  6  ajid  7.— Statement  of  the  Act  or  Omis- 
sion Generally. — The  substantial  facts  necessary  to 
constitute  the  crime  must  appear  in  the  indictment 
with  such  certainty  as  will  enable  a  man  of  ordinaiy 
intelligence  to  understand  what  is  intended,  and  to 
enable  the  Court  to  pronounce  a  proper  judgment;  bat 
the  fkcts  need  not  be  stated  with  the  particularity 
required  at  common  law. — People  vs.  Dolan,  0  Cal.,  p. 
576;  People  vs.  Bodriguez,  4^  Cal.,  p.  50;  People  vs. 
White,  34  Cal.,  p.  183;  People  vs.  Thompson,  4  Cal., 
p.  238;  People  vs.  Murphy,  40  Cal.,  p.  52;  People  vs. 
/  Williams,  85  Cal.,  p.  671.  It  is  sufficknt  if  the  indict-  Ni 
(  ment  charges  the  offense  in  the  languaie  of  the  statute.  / 
People  vs.  Dolan,  9  Cal.,  p.  676;  Peone  vs.  Martin,  32 
Cal.,  p.  91;  People  vs.  Cronin,  34  Call  p.  191;  People 
vs.  Savins,  14  Cal.,  p.  29;  People  vs.  Fhipps,  89  Cal., 
p.  326;  see,  also,  Sec.  958  of  this  CoJs.  If  language 
used  in  the  charging  part  of  an  indictment  is  capable 
of_two  interpretations  without  doingl  violence  to  its 
terms,  only  one  of  which  imports  a  cbftrge  of  laiceny. 
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the  indictment  is  not  good. — People  vs.  Williams,  36    \  ^ 

Cal.,  p.  671.  It  is  not  neceseary  that  the  indictment  j  ^ 
should  state  in  terms  that  the  offense  charged  is  a  felony  1 
or  misdemeanor.  The  legal  appellation  ofjthe  crime, 
as  given  in  the  statute  defining  the  offense,  must  be 
stated.— People  vs.  War,  20  Cal.,  p.  117.  WHere  the 
indictment  fully  sets  forth  the  offense  the  word  **  feloni- 
ously '*  need  not  be  used. — People  vs.  Olivera,  7  Cal., 
p.  403.  If  a  statute,  in  defining  an  offense,  enumerates 
a  series  of  acts,  either  of  whicK  separately,  or  all 
together,  may  constitute  the  ofiTense,  all  such  acts  may 
be  charged  in  &  single  count  in  the  indictment.— 
People  vs.  Frank,  28  Cal.,  p.  607.  If  the  statute  enu- 
merates several  acts  disjunctively  which,  separately  or 
together,  constitute  an  offense,  the  indictment,  if  it 
charges  more  than  one  of  them,  which  it  may  do,  and 
in  the  same  count,  must  do  so  in  the  conjunctive.  This 
rule  has,  however,  no  application  where  the  words  used 
diqunctively  are  synonymous. — People  vs.  Tomlinson,  "^ 
So  Cal.,  p.  503.  When  the  concurrelfce  of  several  acts,  i 
or  the  doing  of  an  act  under  particular  circumstances,  j 
is  necessary  to  constitute  the  offense,  the  indictment  • 
must  state  the  acts  or  circumstances. — People  vs.  Mur- 
phy, 40  Cal.,  p.  52.  An  allegation  charging  the  defend- 
ant as  "Superintendent  of  Common  Schools''  is  a  sufil- 
cient  description  of  the  ofiice,  under  the  Act  of  April  6, 
1863. — People  vs.  Doss,  89  Cal.,  p.  428;  see,  also,  Peo- 
ple vs.  Potter,  36  Cal.,  p.  110.  An  indictment  under  the 
eighty-ninth  section  of  the  Crimes  and  Punishment 
Act  (Sec.  783  of  this  Code)  for  an  offense  committed  on 
a  vessel  on  her  voyage  in  the  inland  waters  of  this 
State,  must  set  forth  all  the  facts,  giving  the  extra  ter- 
ritorial jurisdiction  under  the  section. — People  vs. 
Dougherty,  7  Cal.,  p.  396.  An  allegation  in  an  indict- 
ment descriptive  of  the  identity  of  what  is  legally 
essential  to  the  defense^  cannot  be  rejected  as  surplus- 
age.— ^People  vs.  Myers,  20  Cal.,  p.  76.  A  bare  nega- 
tive qualification  need  not  be  averred,  but  must  be 
relied  on  as  matter  of  defense  on  the  trial. — People  vs. 
Nugent,  4  Cal.,  p.  341.  The  allegation  of  a  day 
within  the  period  of  limitation  is  material  whenever 
the  offense  is  subject  to  limitation. — ^People  vs.  Miller, 
12  Cal.,  p.  291.  Matter  avoiding  the  Statute  of  Lim- 
itations must  be  set  out  in  the  indictment  whenever  it 
would  otherwise  appear  that  the  offense  is  barred. — 
People  vs.  Montejo,  18  Cal.,  p.  38. 

CoBFOBATs  Namb,  HOW  Atebbvd. — People  vs. 
Schwartz,  32  Cal.,  p.  160;  People  vs.  Potter,  35  Cal., 
p.  110. 
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COMPAKT  OR  PaBTKEBSHIP  NaMX,  HOW  AteRRSD. 

See  this  note  under  the  head  "Larceny;"  People ts. 
Schwartz,  32  Gal.,  p.  16Q. 

Statement  of  the  Act  oe  Omissiok  in  particu- 
lar CASES. — Altering  Brands. — An  indictment  foi^ 
which  charn^  the  property  as  that  of  an  estate,  is  not 
good;  it  should  charge  that  the  animal  belongs  to  a 
particular  individual,  or  that  the  owner  is  unknown. 

Arson. — See  notes  to  Sees.  447,  451,  452,  454,  of  this 
Code.  An  averment  that  the  defendant  **  feloniously, 
willfully,  and  maliciously  did  bum  and  cause  to  be 
burned,''  is  sufficient  without  the  statement  in  this 
respect  that  the  defendant  "set  fire." — People  vs. 
Myers,  20  Cal.,  p.  76.  The  averment  must  be  direct 
as  to  the  ownership  of  the  property  burned;  therefore 
an  indictment  which  contains  two  averments  as  to  the 
ownership  of  a  dwelling  house,  either  of  which  with- 
out the  other  is  good,  but  which  are  repugnant  to  each 
other,  is  demurable. — People  vs.  Myers,  20  Cal.,  p.  76. 
An  indictment  charging  that  the  defendant  '*  did  on  a 
certain  day  bum  or  caused  to  be  burned  a  certain 
dwelling  house,''  is  bad. — People  vs.  Hood,  6  Cal.,  p. 
236. 

Assault  with  a  Deadly  Weapon.— The  weapon 
or  instrument  is  the  gist  of  the  offense,  and  must  be 
alleged  and  found. — People  vs.  Vanard,  6  Cal.,  p.  562. 
An  indictment  accusing  the  defendant  of  **  an  assault 
with  a  deadly  weapon  with  intent  to  inflict  upon  tiie 
person  of  another  a  bodily  injury,  there  appearing  no 
considerable  provocation  therefor,"  sufficiently  desig- 
nates the  offense. — People  vs.  War,  20  Cal.,  p.  117. 
The  indictment  should  allege  that  the  weapon  was 
deadly,  or  state  such  facts  as  necessarily  show  that  it 
was  deadly. — People  vs.  Jacobs,  29  Cal.,  p.  579.  An 
indictment  charging  the  offense  in  the  following  lan- 
guage is  insufficient:  **In  and  upon  one  A.  B.  feloni- 
ously did  make  an  assault  with  a  deadly  weapon,  to  wit: 
a  pistol,  loaded  with  powder  and  ball,  with  intent  then 
and  there  to  kill  A.  B.  without  any  just  cause  or  provo- 
cation, but  w^ith  an  abandoned  and  malignant  heart." 
It  is  not  direct  and  certain  as  to  the  offense  charged, 


and  it  would  bemfficult  to  determin 
it  intends  to  charge  an  assault  witt 
murder  or  an  assault  with  a  deadly 
vs.  Urias,  12  Cal.,  p.  326. 

Assault  with  intent  to  coiAot  Murder,— 
An  indictment  is  sufficient  if  it  charg  s  that  the  defend- 
ant feloniously  assaulted  A.,  with  a    istol  loaded  with 


from  it  whether 
intent  to  commit 
weapon. — People 
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powder  and  ball,  with  intent,  of  malice  aforethought,  to 
kill  and  murder  A. — People  vs.  Bnglish,  30  Cal.,  p.  214. 

Burglary.— See  notes  to  Sees.  459,  460, 461,  and  468 
of  this  Code,  and  People  vs.  Long,  April  Term,  1872. 
Burglary,  under  our  statute,  can  only  be  committed 
with  intent  to  commit  a  felony}  therefore,  an  indict- 
ment charging  an  intent  to  steal  certain  goods,  must 
specify  the  value  of  the  goods  intended  to  be  stolen. — 
People  vs.  Murray,  8  Cal.,  p.  519.  An  indictment  for 
breaking  and  entering  a  house  in  the  night-time,  with 
intent  to  commit  a  larceny,  is  good,  without  charging 
whose  goods  the  defendant  intended  to  steal,  or  that 
there  were  any  goods  in  the  house  which  the  defendant 
could  steal. — People  vs.  Shaber,  32  Cal.,  p.  36.  An 
indictment  for  "  entering  a  room  or  apartment  with  the 
intention  to  commit  larceny,'^  rightly  charges  the  own- 
ership of  the  room  to  be  in  him  who  rented  it  from  one 
who  had  the  supervision  and  control  of  the  whole 
house.— People  vs.  St.  Clair,  38  Cal.,  p.  137.  The 
hour  of  the  night  need  not  be  charged  in  t}ie  indict- 
ment, and  if  charged,  need  not  be  proved  as  charged. — 
People  vs.  Burgess,  35  Cal.,  p.  115. 

CoTTNTERrKiTiNO.— In  an  indictment  for  having  in 
possession  counterfeit  coin,  with  intent  to  utter  it,  the 
knowledge  of  the  defendant  of  the  spurious  character 
of  the  coin  is  sufficiently  charged  in  the  words,  the 
defendants  **  willfully,  feloniously,  and  knowingly  did 
have  in  their  possession,''  etc. — People  vs.  Stanton,  39 
Cal.,  p.  698. 

FoROSRY.— See  Sees.  470  and  965  of  this  Code.  An 
indictment  for  forging  an  instrument  in  a  foreign  lan- 
guage need  not  contain  a  copy  of  the  original  in  the 
foreign  language — a  translation  is  sufficient. — People 
vs.  Ah  Woo,  28  Cal.,  p.  205.  If  the  instrument  is  set 
out  in  full,  a  misnomer  of  its  technical  designation  is 
immaterial. — Id.  If  the  intent  to  defraud  by  a  forgery 
is  described  in  the  statute  by  different  terms  stated 
diiyunctively,  the  indictment  may  state  these  terms 
coiyunctively. — Id.  It  must  appear  from  the  indict- 
ment that  the  forged  instrument  is  one  which,  if  genuine, 
would  injure  another.  This  fact  may  appeftr  from  a 
recital  or  description  of  the  instrument,  but  if  it  does 
not,  it  must  be  made  to  appear  by  the  averment  of 
matter  aliunde  which  will  show  it  to  be  of  that  char- 
acter.— People  vs.  Tomlinson,  35  Cal.,  p.  503. 

Larceny.— See  Sees.  484  and  967  of  this  Code.  An 
indictment  charging  the  defendant  with  feloniously 
taking  three  head  of  cattle^  without  showing  the  par- 
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ticular  sjiecies  of  cattle  taken,  is  safficient. — People 
Littlefield,  5  Cal.,  p.  355.    An  indictment  describing 
the  property  stolen  as  fifteen  twenty-dollar  gold  pieces 
need  not  aver  the  value  of  each  particular  piece  of 
coin. — ^People  vs.  Green,  15  Cal.,  p.  512;   see,  also. 
People  vs.  Cohen,  8  Cal.,p.42;  and  People  vs.  Poggi, 
19  Cal.,  p.  600.    An  indictment  describing  the  property 
as  *'  a  black  or  brown  mare  or  filly,  branded  with  a 
small  mule  shoe  on  the  left  shoulder,''  is  suflSciently 
particular  in  description.   Stating  the  color  in  the  alter- 
native is  not  a  fatal  objection,  when  other  terms  are 
given  which  identify  the  property. — People  vs.  Smith, 
15  Cal.,  p.  408.    In  People  vs.  Bull,  14  Cal.,  p.  101,  it 
was  held  that  an  indictment  for  larceny,  describing  the 
money  as  "  three  thousand  dollars,  lawful  money  of 
the  United  States,''  was  insufficient,  and  that  the  par- 
tioular  denomination  or  speoies  of  coin  must  be  set 
forth.    The  rule  laid  down  in  this  case  is  abrogHted  by 
Sec.  967  of  this  Code.    In  The  People  vs.  Bogart,  36 
Cal.,  p.  245,  it  is  said  that  if  the  species  of  coin  is  un- 
known to  the  Grand  Jury  they  may  so  state  in  lieu  of 
specifying  it.    An  indictment  for  larceny  which  states 
that  A.  B.  &  Co.  are  the  owners  of  the  property  is 
sufficient. — People  vs.  Ah  Sing,  19  Cal.,  p.  598;  but  see 
People  vs.  Bogart,  86  Cal.,  p.  247.    An  indictment 
charging  the  accused  with  the  larceny  of  two  hundred 
and  fifty  sheep,  of  the  value  of  one  thousand  dollars,  is 
not  insufficient,  because  the  value  of  each  sheep  is  not 
separately  stated. — People  vs.  Bobles,  34  Cal.,  p.  591. 
The  allegation  ot  value  in  **  dollars,"  without  adding  • 
"lawful  money  of  the  United  States,"  is  sufficient, — 
People  vs.  Winkler,  9  Cal.,  p.  234.    Under  the  sUtute 
of  March  28, 1868,  it  is  not  necessary  in  an  indictment 
for  stealing  a  horse,  mare,  etc.,  to  state  the  value 
thereof. — People  vs.  Townsley,  39  Cal.,  p.  405.    Tlie 
principle  of  the  statute  referred  to  in  People  vs.  Towns- 
ley  is  embodied  in  Subdivision  8  of  Sec.  487  of  this 
Code.    An  indictment  for  entering  a  house  with  intent 
to  steal  need  not  aver  the  value  of,  nor  give  more  than 
a  general  description  of,  the  property  the  defendant 
intended  to  steal. — People  vs.  Ah  Yee,  31  Cal.,  p.  451. 
An   indictment  charging   that   tUs   defendant   '*did 
feloniously,  willfully,  and  unlawfully  steal,  take,  and 
carry,  lead,  and  drive  away,"  olatains  a  sufficient 
statement  of  the  intent. — ^People  vl.  Brown,  27  Cal., 
p.  500.    An  indictment  which  chalges  the  defendant 
with  "  stealing,  taking,  leading,  oJ driving  away,"  is 
not  defective  as  charging  the  offensJin  the  disjunctive. 
People  vs.  Smith,  15  Cal.,  p.  408;  Ae  note  to  Sec.  968. 
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The  venue  may  be  laid  in  any  coanty  into  which  the 
stolen  property  is  conveyed.  It  is  not  necessary  to 
state  facts  showing  the  commission  of  the  larceny  in 
another  county. — People  vs.  Mellon,  40  Cal.,  p.  648. 

Larceky  BY  Bailees. — Under  an  indictment  charg- 
ing larceny  in  the  usual  form,  the  proof  was  that  the 
defendant  hired  a  horse,  promising  to  return  it  by 
evening,  but  never  did  so.  It  was  held  that  the 
defendant  could  not  be  convicted  without  proving  that 
he  intended  to  steal  the  horse  at  the  time  he  took  it; 
that  the  indictment  was  not  good  for  the  statutory 
otfense  of  converting  property  of  which  the  defendant 
was  bailee. — People  vs.  Jersey,  18  Cal.,  p.  337.  Indict- 
ments against  bailees  should  distinctly  set  forth  the  chap* 
acter  of  the  bailment,  the  mode  of  .conversion,  the 
description  of  the  property,  and  its  value. — People  vs. 
Cohen,  8  Cal.,  p.  42;  People  vs.  Patterson,  9  Cal.,  p. 
313;  People  vs.  Poggi,  19  Cal.,  p.  600. 

MuRDKA. — An  indictment  for  murder  should  not 
state  the  degree;  if  it  does,  it  does  not  vitiate  it,  but 
the  statement  may  be  treated  as  surplusage. — People 
vs.  King,  27  Cal.,  p.  507;  People  vs.  Lloyd,  9  Cal.,  p. 
64;  People  vs.  Dolan,  9  Cal.,  p.  576;  People  vs.  Vance, 
21  Cal.,  p.  400.  It  is  sufficient  to  describe  the  deceased 
by  the  name  he  was  commonly  known. — People  vs. 
Preeland,  6  Cal.,  p.  96.  The  time  when  the  crime  waa 
committed  need  not  be  stated  if  the  indictment  shows 
that  it  was  before  the  finding  of  the  indictment,  and 
within  one  year  and  a  day  before  death  ensued  from 
the  wound. — People  vs.  Kelly,  6  Cal.,  p.  210;  People 
vs.  Aro,  6  Cal.,  p.  207.  A  description  of  the  weapon 
used,  the  length  and  depth' of  the  wounds,  and  the  part 
of  the  body  on  which  they  were  inflicted,  is  not  neces- 
sary.— ^People  vs.  Stevenson,  9  Cal.,  p.  273;  People  vs. 
Cronin,  34  Cal,,  p.  191;  People  vs.  King,  27  Cal.,  p. 
607;  People  vs.  Judd,  10  Cal.,  p.  313;  People  Vs. 
Chosier,  10  Cal.,  p.  310.  The  crime  of  murder  consists 
in  the  killing  of  a  human  being  unlawfully  with  malice 
aforethought.  The  manner  and  means  of  its  accom- 
plishment need  not  be  stated. — People  vs.  Cronin,  34 
Cat.,  p.  191 ;  People  vs.  Murphy,  40  Cal.,  p.  52.  An 
indictment  containing  a  statement  of  the  venue  with 
the  formal  commencement  prescribed  by  statute  which 
avers  *'that  A.,  on  the  29th  of  July,  1866,  at  the 
County  of  Marin,  within  said  State,  feloniously,  will- 
fully, and  of  his  malice  aforethought,  did  kill  and 
murder  B.,''  etc.,  contains  all  the  ultimate  or  issuable 
&cts  that  need  be  stated  under  our  system. — People  vs. 
Cronin,  34  Cal.,  p.  191;  see,  also,  People  vs.  Nichol, 
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34  CaU,  p.  211.  The  allegation  of  premeditaticKi  or 
malice  aforethought  is  nect^Bsary. — People  vs.  Uria*, 
12  Cal.,  p.  325.  It  is  not,  howeTer,  essential  that  the 
words  **  with  malice  aforethought  **  be  used,  provided 
terms  of  equivalent  import  are  used.  The  words  *^  will- 
fully, maliciously,  feloniously,  and  premeditatedly '' 
are  equivalent. — People  vs.  Vance,  21  Cal.,  p.  400; 
People  vs.  Ybarra,  17  Cal.,  p.  166.  The  absence  of 
the  word  **  deliberate ''  where  the  crime  is  alleged  to 
have  been  committed  **  with  malice  aforethougrht  *'  is 
immaterial. — People  vs.  Dolaro,  9  Cal.,  p.  576;  People 
vs.  Murray,  10  Cal.,  p.  309.  The  allegation  of  "ex- 
press malice"  is  not  necessary  in  an  indictment,  and  if 
made  need  not  be  proved  in  order  to  justify  a  verdict  of 
.  murder  in  the  first  degree.  The  proper  allegation  is  of 
ice  aforethought."— People  vs.  Bonilla,  38  Cal., 


«       ^  ^  ."g   60  o  -g  -g  2  pg>  ^  ^  ^  :i  T.— See  Sec.  966  of  this  Code-    An  indict- 

^fl|fl  ♦j'^'Swo^^S  5fl5.i-"  rging  the  ofiense  in  the  words  of  the  statute* 

«   oD  ^.  a  §    «^    -  c   S   ®  -S.'oS  "f  c*  -Ah  indictment,  charging  that  the  defendant 

S  -^   §   S  «  J  'S  I   oT  9   S  of  §  i  ^'  ftwAilly  and  feloniously  have  carnal  knowl- 


oe 


'S2||'"'  o§*^.2®^  rt^?  .'::  certain  female  child  named  A.,  she,  the  said 

rg  ^  g  ^  -g   *  .^  ^   o  o   o  g   S  .'  ■  '  »  under  ten  years  of  age,  to  wit,  of  the  age  of 

1  ^  Gc .S  I  T.  =    §  I  .2  ^  ^'^  ^'l  "  '^^  upwards,'*  is  valid.— People  vs.  Mills, 

cf  1  -^  )§  S  -2,  '§  i"  •*-  <»   ^  «  'a'^  f  •;  P*  ^^'    i^  is  not  necessary  to  aver  the  age  of 

S   8  ^  ^  I  r  I  ^  "S   I  -2  l^ij  J:..  »»  charged  with  committing  the  rape.— People 


2  -^   S  ^-   fl  5*  ?  ^q  .S    S   C       S  :•  i:i  rek,  29  Cal.,  p.  675. 


I  ^   *  P.  §  1^  I  I  ^  1  ^  o        S  /:  :  fi  VINO  Stolsk  GooDB.-People  vs.  Hawkins, 

a  i  5  *  ^  5   o  -^  ^-  £»=  ©        a^'  -':'  «»Y.— An  mdictmentis  not  invalid  because  it 

Its'-^S   b^^fl-^   *   *   §       ^'.■:;:"":  ^'^^  ^®  property  was  forcibly  and  violently 

5  §  "3   a  ^  3  2  1  a^  ^  S  S       N'J?i  '  P^^^^  ^as  the  owner  of  it,  though  it  fails  to 
'.   ||  ^^Q'l^l   ®t^r^  -]':f;- L-  **  ^*  ^*®  ^^^^  without  the  consent  or  against 
§  I   £  §   ®  W   pj-  t  1^  o  *1  S  ^  '?J  ■:!"''  ^^  ^^  *^®  owner,  and  also  fails  to  aver  the  char- 
I   *  J   ^   g'  ^   P.  I  6  J   I  "^   '^»- :  •*^?-"  *^  *^®  possession  of  the  person  from  whom  it  was 
*^if^Si|^g"Sl  |rV*;\'.  — People  vs.  Shuler,  28  Cal.,  p.  490.    An  indict- 
ed a   §iS^|k.g®i^§  i{ij:?iij  which  merely  states  that  the  property  was  taken 
q|   g  «||li   o'S'2  I  ^fl'rV:!?:?  ^'another  person,^'  is  iatally  defective;  it  must 
^5^6       'SS^So.SSi  -I.-";?*  that  it  was  taken  from  "the  person  of  another." 
_                                                      •'  lie  vs.  Beck,  21  Cal.,  p.  385.    AnEndictment  must 

je  that  the  property  taken  waslthe  property  of 
e   person  other  than  the  defendlnt. — People  vs. 


Indio^ 
ment  n 
Insuffic 
for  defeotof 


ment  not  Vice,  21  Cal.,  p.  344. 

Insufficient 


ten^to        ®60-     (§247.)     No  indictm^t  i^/!hsiMicient,  nor 
SXd^t    can  the  trial,  judgment,  or  other^rapo^eJing  thereon 
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"be  aftected  by  reason  of  any  defect  oi^mMrfilcti on  in      * 
matter  of  form  which  does  nttfreira  <$S1Tb  prejudice 
of  a  substantial  right  of  the  d^l&adant  upon  its  merits. 

Note.— People  y^Dick,  37  Cal.,  p.  277. 

961.     (§  248.)     Neimer  presumptions  of  law  nor  Presump- 

^  '  >^  ^  *  bona  of 

xnatters  of  which  judicial  notice  is  taken,  need  be  Jjjjgjn^j'be 
stated  in  an  indictment.  '^^^ 

062.  (§  249.)     In  pleading  a  judgment  or  other  Ju<j«- 
determination  of,  or  proceeding  before,  a  Court  or  offi-  Jf^^^^ 
cer  of  special  jurisdiction,  it  is  not  necessary  to  state 

the  facts  constituting  jurisdiction;  but  the  judgment 
or  determination  may  be  stated  as  given  or  made,  or 
the  proceedings  had.  The  facts  constituting  jurisdic- 
tion, however,  must  be  established  on  the  trial. 

063.  (§  250.)     In  pleading  a  private  statute,  or  a  Private 

8CfttUt08| 

risrht  derived  therefrom,  it  is  sufficient  to  refer  to  the  ^^^.  . 

o  '  pleaded. 

statute  by  its  title  and  the  day  of  its  passage,  and  the 
Court  must  thereupon  take  judicial  notice  thereof. 

064.  (§  251.)     An  indictment  for  libel  ne^fl  not  set  Pleading  in 

,  ^^  ,  indictment 

forth  any  extrinsic  facts  for  the  purpo^of  showing  foriibeL 
the  application  to  the  party  lil^^d  aP^he  defamatory 
matter  on  which  the  indictmdiisit  i^afin^fed^;  but  it  is 
sufficient  to  state  generally  tpiift  thersame  was  pub- 
lished concerning  him,  an^M;he  fact  that  it  was  so 
published  must  be  estabjiimed  on  the  trial. 

965.  (§252.)     When  an  instrument  which  is  the  Pleading  in 

^  '  X  indictment 

subject  of  an  indictment  for  forgery  has  be^destroyed  ^here^S-^' 
or  withheld  by  the  act  or  the  procur^fuf^t  ofjth^  de-  ^^f^S^ 
fendant,  and  the  fact  of  suchdestructiou^rSFyiiiliolding  or^^heid 

Ji        •  *\  by 

is  alleged  in  the  indictment  and  e^ablished  on  the  defendant 
trial,  the  misdescription  of  the  ij;istrument  is  imma- 
terial. 

966.  (§  253.)     In  an  indfctment  for^'^eijury,  or 
subornation  of  perjury,  it  is  sufficient  to  sejb  forth  the 
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Pleading  in  substance  of  the  controversy  or  matter  in  respect  to 

an  indict-  ' 

ment  for 


poQury  or 
saboma- 
tionof 
peijury. 


which  the  offense  was  committed,  ajia  in  what  Coart 

and  before  whom  the  oatW|alIea(ra  1^  be  fiilse   was 

taken,  and  that  the  Com't,  atrti^^^on  before  whom 

it  was  taken,  had  authority  to^minister  it,  with  proper 

allegations  of  the  falsitjyff  the  matter  on  which   the 

peijury  is  assigned;  b;ix  the  indictment  need  not  set 

forth  the  pleadings,  record,  or  j)roceedings  with  which 

the  oath  is  connected,  nor  the  commission  or  autboritj 

of  the  Court  or  j^eraon  before  whom  the  peijury  \^a8 

committed*.  — - 

967.    In  an  indictment  for  the  larceny  or  embezzle- 
}  ment  of  money,  banknotes,  cejtificates/^  stock,  or  val- 


i  uable  securities,  or  for  a  cgjApirapy  to  cheat  and  de- 

of  any  such  prop^iW  it  is  sufficient  to 


ez- 
or 

res 
the 


*  fraud  a  person  of  any  such  proj)^^  i^ 
i  allege  the  larceny  or  embe:^l^ent)^r  the  conspiracy 
j  to  cheat  and  defraud,  to  be  of  money,  banknotes,  cer- 
tificates of  stock,  or  valuable  securities,  without  speci- 
\  fying  the  coin,  number,  denomination,  or  kind  thereof. 

n  OTB.— Founded  upon  Stats.  7  and  8  Gw.  IV,  Chap. 
29,  Sec.  48.  Sponkiiig  of  the  rule  as  it  now  exists. 
Justice  Wallace,  in  People  vs.  Cox,  October  Term, 
1870,  says:  **  An  indictment  for  the  crime  of  embez- 
zlement ought  to  state  the  description  of  the  property 
embezzled,  with  the  same  particularit3'^  a»  is  requirHi 
in  an  indictment  for  larceny.  For  obvious  reasons,  it 
may  be  difficult  to  give  such  a  description  of  property 
embezzled,  particularly  where  the  oftense  is  comntitted 
by  a  person  in  the  course  of  a  continuous  employment, 
AH  clerk,  cashier,  or  the  like;  but  I  find  nothing  in  the 
law  authorizing  us  to  make  any  distinction  upon  this 
point  between  the  offenses  of  larceny  and  embezxle- 
ment.  It  would,  perhaps,  promote  the  ends  of  justice 
if  a  statute  should  be  passed  to  correct  the  law  in  this 
particular."  The  same  reasons  apply  to  an  indictment 
for  larceny.    See,  also,  note  to  Sec.  959. 


Ploftdiny  in 
an  indict- 
ment for 
sellinff, 
exhibiting, 
etc..  lewd 
and 

obscene 
books,  etc. 


puhlishing, 
viug  in  po&- 
seene  book, 


068.    An  indictment  for  exhUfttin 
passing,  selling,  or  offering  to  s^,  or  h| 
session,  with  such  intent,,jinvyJewd  or 
pamphlet,  picture,  print,  c«yfl,  para^or 
not  set  forth  any  portion  of  the   langilige   used  or 
figures  shown  upon   ^ch   book,   pamp|let,   picture, 


riting,  need 
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print,  card,  paper,  or  writing;  but  it  is  sufficient  to 
state  generally  the  fact  of  the  lewdness  or  obscenity 
.thereof. 


in  charging  in  an  indictment  the  fact  of  a  pre- 
ioas  conviction  ota  felonj^  or  of  an  atte9>pt  to  commit 
U  offense  which,  if^erpetrpted,  woul^ave  been^fel- 
Dy,  or  of  petit  lifP^Wj i*  ilT^uffic^nt  to  staJf^jXAl/at 
ke  defendant,  l()e(o^fee^mjims  Q^7ttie(|^ense      ^ 

kftrged  in  thi^indictSW^^^  in  [givihg^e  title  of  .^ 
pb  Court  in  which  the^lmction  was  liad]  convicted 
^  a  felony  [or  attemglretS^or  of  petit  larceny]." 
t  more  than  one  pc^nous  conV^Hon  be  charged  in  the 
^dictment,  the  d^ of  the  judgmei^t  upon  each  convic- 
pn  shall  be/^med,  and  not  more  than  two  previous 
Ion victions  shall  be  charged  in  any  one  indictment.    _ 

970.     (§  254.)   .Upon  an  indictmenUigainst  several 

acquitted. 

97L  The  distinction  between  an  accessory  before 
be  fact  and  a  principal,  and  between  principals  in  the 
rst  and  second  degree,  in  cases  of  felolly,  is  abrogated, 
nd  all  persons  concerned  in  the  ciraimission  of  a  fel- 
ny,  whether  they  directly  Gffiinj>4;  the  met  constituting 
be  offense,  or  aid  and  abe^n/ftff^ommission,  though 
ot  present,  shall  hereafter  be  indicted,  tried,  and  pun-  « 
ihed  as  principals,  and  ik>  additional  facts  need  be 
Ileged  in  any  indictnyemt  against  such  an  accessory 
nan  are  required  in  an  indictment  against  his  prin- 

P^  rsume   maiciment.— reopie  vs.  Uavidson,  o  kjhu,  p. 

I  •        133;    People  vs.  Valencia,  April    Terra,  1872.     An 

I  indictment,  charging  a  felony  and  setting  forth  that 

!  the  defendant  was  an  accessory  hefore  the  fact,  is  good 

under  our  statute.— People  vs.  Cryder,  6  Cal.,  p.  23. 
The  act8  of  the  defendant  should  he  set  forth  in  the 
indictment.— People  vs.  Schwartz,  32  Cal.,  p.  160. 

972.     An  accessory  to  the  commission  of  a  felony 
ay  be  indicted,  tried  and  ^u;iishe(t,  though  the  prin- 
^al  may  be  neither  indicteS^  nor  *te:ied,  and  though  the 
rincipal  may  have  been  a^uitted. 

Note.— Pe^lo  vs.  Newherry,  20  Cal.  p.  439.    The 
accessory  ^^t  be  indicted,  tried,  and  punished  as  a 


Previoaa 
oonviction 
of  another 
oflfense.how 
stated  in 
indictment. 


Indict- 
ment 
against 
several,  one 
or  more 
may  be 
acquitted. 


Distinction 
between 
accessory  * 
before  the 
fact  and 
principal 
abrogated. 

Principals, 
how  in- 
dicted, etc. 


Accessory 
may  be 
indicted 
and  tried, 
thouf^h 

E rincipal 
as  not 
been. 
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principal,  but  the  particular  acts,  which  established  that 
he  aided  and  abetted  the  crime*  and  thus  becazae  a 
principal,  must  be  alleged  in  the  indictment. — ^People 
vs.  Campbell,  40  Cal.,  p.  129;  see,  also.  People  tss. 
Trim,  89  Cal.,  p.  75. 


TITLE   YI. 

OP  PLEADINGS  AND  PROCEEDINGS  AFTER  INDICT- 
MENT AND  BEFORE  THE  COMMENCEMENT  OF  THB 
TRIAL. 

Chapter    I.  Of  (he  arraignment  of  the  defendant, 
n.  Setting  aside  the  indictment. 
m.  Demurrer. 
IV.  Pka. 
V.   IVansmission    of    certain    indictments 
from  the  County  Court  to  the  Dis- 
trict   Court  or   Municipal  Criminal 
Court  of  San  Francisco. 
VI.  Bemoval  of  the  action  before  trial. 
Vn.  T'he  mode  of  trial. 
Vni.  Formation   of  the   trial  jury  and   the 
calendar  of  issues  for  trial. 
IX.  Postponement  of  the  trial. 


CHAPTER  L 

OF  THE  ARRAIGNMENT  OF  THE  DEFENDANT. 

SscTiOK  976.  Defendant  must  be  arraigned  in  the.  Court  where  the 

indictment  was  found  or  sent. 

977.  Defendant,  when  to  be  present  at  arraignment. 

978.  If  in  custody,  to  be  brought  before  Clurt. 

979.  If  discharged  on  bail,  bench  warrant  1>  issue. 

980.  Bench  warrant,  by  whom  and  how  issfed. 

961.  Form  of  bench  warrant. 

962.  Directions  in  the  bench  warrant,  if  tA  offense  is  bail- 

able..  Order  for  bail  to  be  indorsed 
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SscnoN  983.  Bench  warrant,  how  served. 

084.  Proceeding  on  giving  bail  in  another  county. 

985.  Ordering   defendant  into   custody  or  increasing  bail 

when  indictment  is  for  felony. 

986.  Defendant,  if  present  when  order  made,  to  be  com- 

mitted; if  not,  bench  warrant  to  issue. 

987.  Defendant,  on  arraignment,  to  be  informed  of  his  right 

to  counsel.    When  Court  to  assign  counsel. 

988.  Arraignment,  how  made. 

989.  Proceedings  on  arraignment,  when  defendant  is  not 

indicted  by  his  true  name.  . 

990.  Time   allowed,  and   how  defendant  may  answer  on 

arraignment. 

976.     (§  258.)     When  ^e  ii  dj^itment  is  filed,  the  Sus?be*°' 
defendant  must  be  arraig^^d'  tb^eoiwbefore  the  Court  "theCourt 
in  which  it  is  found,  if  triable  ^Egfein;  if  not,  before  indictment 

^r         ^TP^  was  found 

the  Court  to  which  it  is  tomsmitted.  or  sent. 

NoTB.— SeyCrraignment.— Sec.  988,  and  note,  post. 
It  was  held^  the  case  of  The  People  vs.  Corbett,  28 
Oal.,  p.  328,  that  "  a  verdict  in  a  criminal  case,  where 
there  has  been  neither  arraignment  nor  plea,  is  a 
nullity,  and  no  valid  judgment  can  be  rendered 
thereon. "—Douglas  vs.  State,  3  Wisconsin,  p.  830;  1 
Whar.,  Sec.  530.  **  And  so  is  a  verdict  rendered  upon 
a  plea  put  in  by  the  attorney  of  a  party  indicted  for  a 
felonious  assault  with  intent  to  rob." — ^McQuillan  vs. 
Statq,  8  S.  &  M.,  p.  587. 

077.  (§  259.)     If  the  in^tmem  is  for  a  felony.  Defendant, 

/^^    ^r         N  when  to  be 

the  defendant  must  be  persTOalljmr^aMit;  but  if  for  a  present  at 
misdemeanor,  he  may  appear  upon  ifie  arraignment  by  ^^^ 
counsel. 

^0T£. — See  Mcquillan  vs.  State,  8  S.  &  M.,  p.  587; 
People  vs.  Corb^,  28  Cal.,  p.  328. 

078.  (§  260.)     When  his  personal  appearance  is  ifincns- 

^  '  tody,  to  be 

necessary,  if  he  is  in  custody,  the  Court  may  direct  ^"J^g^^ 
and  the  officer  in  whose  custody  he  is  must  bring  him 
before  it  to  be  aiTaigned. 

079.  (§  26 1.)    If  the  defendant  has  been  discharged  if  di»- 

^  _       charged  on 

on  bail,  or  has  deposited  money  instead  thereof,  and  do  bail,  bench 
not  appear  to  be  arraigned  when  his  personal  attend-  ^  »"*«• 
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Bench 
warrant, 
by  whom 
and  how 
issued. 


Form  of 

bench 

warrant. 


ance  is  necessary,  the  Court,  in  addition  to  the  forfeit- 
ure of  the  undertaking  of  bail  or  of  the  money  depos- 
ited, may  direct  the  Clerk  to  issue  a  bench  wari-ant 
for  his  arrest. 

980.  (§  262.)  The  Clerk,  on  the  application  of  the 
District  Attorney,  may,  at  any  time  after  the  order, 
wliether  the  Court  is  sitting  or  not,  issue  a  bench  ivar- 
rant  to  one  or  more  counties. 


981.     (§  263.)     The  bej^h  warj 
ment  must,  if  the  oftens^lSrU 


in  the  following  form: 
County  of . 


upon  the  indict- 
,  be  substantially 


The  People  of  the  JSfaie  of  CuVfornia  to  amj  Sheriffj 
Constable^  Marmal^  or  Policeman  in  this  State: 

An  indictment  having  been  found  on  the day 

of ,  A.  D.  eighteen ,  in  tbe  County  Court  of 


the  County  of ,  charging  C.  D.  with  the  crime  of 

(designating  it  generally);  you  aretherefore  com- 
manded forthwith  to  arrest  the  above  named  C.  D., 
and  bring  him  before  that  Court  (or  if  the  indictment 
has  been  sent  to  another  Court,  then  bef(»re  that  Courts 
naming  it),  to  answer  said  indictment;  or  if  the  Court 
have  adjourned  for  the  term,  that  you  deliver  him  into 

the  custody  of  the  Sheriff  of  the  County  of . 

Given  under  my  hand,  with  the  seal  of  said  Court 
affixed,  this day  of ,  A.  D. 


By  order  of  said  Court. 
[seal.] 

Note.— Stets.  1863,  p.  158. 


E.  F.,  Clerk. 


982.     (§§  264,   265,   266.)     The    defeioj 


Diroetions 
in  tho 

bench  war-  arrcstcd  Under  a  warrant  for  an  often 

rant,  if  the 
oflfonHe  is 
bailable. 


t,  when 
'hot  bailable, 
must  be  held  in  custody  by  the  Sh^ff  of  the  county 
in  which  the  indictntent  is  founrf^  unless  admitted  to 
bail  after  an  examination  unp>li  a  w|Jt  of  hablas  corpus; 
but  if  the  ofifense  is  bail^^e,  tQere  must  bJ  added  to 
the  body  of  the  bendt ''warrant  a  direction  lo  the  fol- 
lowing effect:  "  or^^  he  requires  it,  that  yol  take  him 
before  any  magistrate  in  that  county,  or  in  llie  county 
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in  ^lieh  you  arrest  him,  tliat  he  may  give  bail  to 
answer  to  the  indictment;"  and  the  Court,  upon  direct-  P^ft®'/^' 
ing  it  to  issue,  must  fix  the  amount  of  bail,  and  an  indorsed- 
indorsement  must  be  made  thereon  and  signed  by  the 
Clerk,  to  the  following  effect:  "The  defendant  is  to 
be  admitted  to  bail  in  the  sum  of dollars." 

983.  (§  267.)     The  bench  warrant  may  be  served  Bench  war- 

^  '  *'  rant,  how 

in  any  county,  in  the  same  manner  as  a  wan^ant  of  tori^ed. 
arrest,  except  that  when  served  in  another  county  it 
need  not  be  indorsed  by  the  magistrate  of  that  county. 

Note. — See  "  Arrest,**  Sees.  841-851,  ante,  and  notes; 
how,  by  whom,  and  by  what  means  made. 

984.  (§  268.)     If  the  defendant  is  broufi^ht  before  a  Proceeding 

^  '  ^  ^    ^  on  Riying 

magistrate  of  another  county  for  the  i)nrpose  of  giving  ^JJ^i j"^ 
bail,  the  magistrate  must  proceed  in  respect  thereto  in  *'^"°^'' 
the  same  manner  as  if  the  defendant  had  been  brought 
before  him  upon  a  warrant  of  arrest,  and  the  same 
proceedings  must  be  had  thereon. 

965.     When  the  indictmeut  is  fora  Mony,  and  the  \^^^^^^ 
defendant,  before  the  finding  thereof,  hfo  given  bail  for  ;defend.nt 
his  appearance  to  answer  ty  chp^e    the  Court  to    eu,jo^.or 
^hich  the  indictment  is  presU^<35r%  which  it  is    ba.i jhen^ 
pending,  may  order  the  defendant  to  be  committed  to  >i«rf«iony 

.     actual  custody,   unless  he/^ves  bail  in  an  increased  • 

f     amount,  to  be  specified  in  the  order. 


nrfti/  vrxu.cr. 


•  086.     (§  270.)     If  the  defendant  is  present  when  Defendant, 

'  if  propent 

the  order  is  made,  he  must  be  foi-thwith  committed,  ^^en  order 

'  luade,  to  be 

If  he  is  not  present,  a  bench  warrant  must  be  issued  ??  n^)"®^' 
and  proceeded  upon  in  the  manner  provided  in  this  warrant 

^,         ,  to  issue. 

Chapter. 
987.     {§  271.)    If  the  defendant  appears  for  aiTaign-  Defendant, 

on  arraign- 
ment without  counsel,  he  must  be  informed  by  the  mont,tobo 

'  •'  informed  of 

Court  that  it  is  his  right  to  have  counsel  before  being  c^uJi^^y** 
armigned,  and  must  be  asked  if  he  desires  the  aid  of 


382  Penal  Code. 

When         counsel.     If  he  desires  and  is  unable  to  employ  conn- 
eoun?©L       ®®''  ^^^  Couit  must  assign  counsel  to  defend  him- 

NoTK. — Art.  I,  Sec.  8,  Const.  The  Court  of  Sessions, 
which  corresponds  to  the  County  Court  in  juri&dictioD  in 
impaneling  Grand  Juries,  was  not  bound  to  assign  coun- 
sel to  the  defendant. — People  vs.  Moice,  15  Cal.,  p.  230. 

Armim-  988.     (§  272.)     The  arraignment  m^ust  be  made  by 

msdi  the  Court,  or  by  the  Clerk  or  Distri^Attorney,  under 
its  direction,  and  consists ^li^eadi^  the  indictment  to 
the  defendant  and  delivering^Oym^m  a  copy  thereof 
and  of  ihe  indorsements  JfeJ^iTOj^  including  the  list  of 
witnesses,  and  askinff^Jmn  whether  he  pleads  guilty  or 
not  guilty  to  the  indfctment. 

"Ng/TR, — See  note  to  Sec.  976,  ante;  also,  notes  to 
Sees.  858,  859,  ante.    Arraignment  is  defined  by  Bout., 
vol.  1,  p.  143,  to  be  "calling  the  defendant  to  the  bar 
of  the  Court  to  answer  the  accusation  contained  in  the 
indictment.''    At  common  law  the  defendant  was  called 
to  the  bar  by  his  name,  and  he  was  commanded  to  hold 
up  his  hand.    This  was  to  completely  identify  him; 
but  the  holding  up  the  hund  is  not  now  required;  he 
simply  stands  up,  and  his  name  is  obtained  as  pro- 
vided in  the  next  section.    Silence  or  a  refusal  to  speak 
is  alike  an  admission  of  the  name  as  his  true  name,  and 
in  it  he  may  be  proceeded  against. — See  1  W.  Blackst., 
33  Archibald  Crim.  Plead.,  1859  ed.;  1  Wbar.  Am.  Cr. 
Law,  Sec.  530,  p.  128.    The  indictment  is  then  read  to 
the  defendant  to  enable  him  fully  to  understand  the 
charge  made  against  him.    The  reading  must  be  so 
that  he  may  distinctly  hear  it,  including  the  indorse- 
ment.   If  the  identity  of  the  name  is  not  already  deter^ 
mined  it  is  then  done,  and  a  proper  record^  of  the 
proceedings  to  identify  the  name  made.    The  officer 
who  read  the  indictment,  or  the  Court,  then  addressing 
the  defendant  by  the  name  fixed  as  his  true  name,  who 
is  still  standing,  says  to  him:  "How  say  you,  A.  B,, 
are  you  guilty  or  not  guilty."    What^er  the  plea  of 
the  defendant,  it  is  entered  and  procecdli  upon  as  pro- 
vided in  Sees.  1016-1024,  post.  See,  alsolas  to  proceed- 
ings on  arraignment,  1  Mass.,  p.  95;  id.lp.  103;  13  id., 
p.  299;  9  id.,  p.  402;  10  Mete.,  p.  222;  Iv.  Crim.  PI., 
14  Lond.  ed.,  p.  129;  Carrington's  Crim.  Law,  p.  57; 
3  Carr.  &  K.,  p.  121;  Roscoe  Cr.  Ev.,|4  Lond.  ed., 
p.  215.    See  case  of  the  deaf  person  wio  could  not 
be  prevailed  on  to  plead. — 1  Leach  Cr.l  Cases,  fourth 
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ed.,  p.  102;  Comm.  vs.  Hill,  14  Mass.,  p.  207;  7 
Carr.  &  P.,  p.  303;  6  Cox  Cr.  Cases,  p.  386;  3  Carr. 
&  K.,  p.  828;  State  vs.  De  Wolf,  Conn.  R.,  p.  93; 
Buss.,  vol.  1,  pp.  6,  7,  note  /.  When  arraigned, 
time  to  plead  may  be  extended  o'  e  day  or  more,  on 
request  of  defendant  or  counsel. — See  Sec.  900,  post. 
A  copy  of  the  indictment  is  given  to  defendant  for  the 
same  reason,  with  greater  force,  that  a  copy  of  the 
complaint  is  required  to  be  served  on  the  defendant  in 
a  civil  action. 

089.  (§§  273,  274,  275.)     When  th/defendant  is  Proceed- 
arraigned,  he  must  be  informed  thaj/if  the  name  by  JfJ^j^Jh^n 
which  he  is  indicted  is  not  his  tofie  name,  he  must  fg^npt^"* 
then  declare  his  true  naM^or  J^  proceeded  against  hLtnie    ^ 
by  the  name  in  the  indictimep^  J^jgJ/gives  no  other 
name  the  Court  may  procd^  accSaingly;  but  if  he 
alleges  that  another  name  is  his  true  name,  the  Court 

must  direct  an  entrv/xhereof  in  the  minutes  of  the 
arraignment,  and  the  subsequent  proceedings  on  the 
indictment  may  )}e  had  against  him  by  that  name, 
referring  also  to  the  name  by  which  he  is  indicted. 

NoTB. — See  note  to  Sec.  988,  ante.  See  1  Buss,  on 
Or,,  pp.  6,  7,  note/;  1  Whar.  Am.  Cr.  Law,  Sees.  530- 
532,  et  seq.,  and  notes. 

090.  (§§  276,  277.)     If,  on  the  arrai^ment,  the  Timo 
defendant  requires  it,  he  must^^e  allojir^d  a  reasonable  S^^^Jj^^ 
time,  not  less  than  one  day,  to  anp^f^  tiijb  indictment.  JUJweron 
He  may,  in  answer  to  the  apmgmaient,  move  to  set  meStf" 
aside,  demur,  or  plead  to  tire  indictment. 

Note. — In/misdemeanors,  the  defendant  may  plead 
hy  his  att^yney,  and  need  not  be  present,  but  in  felonies 
he  must  be  present  and  plead  in  person,  under  the 
advice  of  his  counsel.  Under  a  plea  of  f^uilty,  if  the 
indictment  is  found  not  to  charge  an  oflense,  none  is 
confessed. — Fleteher  vs.  State,  7  Eng.,  p.  169;  1  Whar. 
Am.  t}r.  Law,  Sec.  533.  It  is  a  matter  of  discretion  to 
allow  the  withdrawal  of  a  plea  of  guilty,  and  it  has 
been  permitted  even  after  overruling  motion  for  a  new 
trial.— State  vs.  Cotton,  4  Foster,  N.  H.,  p.  143;  Davis 
vs.  State,  20  Georgia,  p.  674;  1  Whart.  A.  C.  L.,  p.  338. 
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CHAPTER  n. 

SETTIXQ   ASIDE   THE   INDICTMEKT. 

Section  995.  Indictment,  when  set  aside  on  motion. 

996.  Defendant  waives    objections,  unless   he   makes  -  the 

motion. 

997.  Motion,  when  heard.    If  denied  or  granted,  what  pro- 

copdings  are  to  be  had. 

998.  Etffct  of  Older  Ibr  submission. 

999.  Order  no  bar  to  another  prosecution. 

Indict-  ^  095.     (§§  278,  279.)     The  indictment  must  be  set 

ment,  when  ' 

Botai»ide      aside  by'the  Court  in  which  the  defendant  is  arraifi^ned, 

on  motion.  •'  o        ' 

upon  his  motion,  in  either  of  the  following  ciises: 

1.  Where  it  is  not  found,  indorsed,  and  presented  2a 
prescribed  in  this  Code; 

2.  When  the  iiiimes  of  the  witnesses  examined  be- 
fore the  Grand  Jury,  or  wliose  depositions  may  have 
been  read  before  them,  are  not  inserted  at  the  foot  of 
the  indictment,  or  indorsed  thereon; 

3.  When  a  person  is  permitted  to  be  present  during 
the  session  of  the  Grand  Jury,  and  wlien  the  charge 
embraced  in  the  indictment  is  under  consideration, 
except  as  provided  in  Section  925; 

4.  When  the  defendant  had  not  been  held  to  answer 
before  the  finding  of  the  indictment,  on  any  ground 
which  would  have  been  good  ground  for  challenge, 
either  to  the  panel  or  to  any  individual  Grand  Juror. 

Note. — The  grounds  for  setting  aside  an  indictment 
are  entirely  diflerent  from  those  of  the  demurrer.  The 
former  go  to  matters  occurring  prior  to  the  iindinjf  of 
the  indictment,  as  also  to  its  presentation  and  indorse- 
ment, whilst  the  grounds  of  demurrer  must  appear  on 
the  face  of,  or  in  the  contents  of  the  ii^ictmcnt. 

Buhd.  1. — See  Sec.  941,  ante^and 
Lawrence,  31  Cal.,  p.  368. 

<SmM.  2. — See  Sec.  943,  ante,  and 
Symonds,  22  Cal.,  p.  348;  People  vs.  treeland,  6  Cal., 
p.  96;  People  vs.  King,  28  Cal.,  p.  26^ 

^6rf.  3.— See  Sees.  906, 919, 920,  92a 

Subd.  4. — Under  Sec.  894,  ante,  on* 
may  challenge  Grand  Jury;  one  not  so 


lote;  People  n. 
ote;  People  ▼«. 


ante,  and  note*. 
held  to  answer 
leldhasoosuch 
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opportunity.— People  vs.    Colmere,  23  Cal.,   p.  631; 
People  V6.  Turner,  39  Cal.,  p.  377. 

The  motion  provided  for  in  this  section  must  be  made 
before  the  defendant  pleads  or  demurs.  If  not  so  made, 
the  defendant  is  precluded  from  afterwards  taking  the 
objections  which  he  is  allowed  to  present  thereon. — 
People  vs.  Stacey,  34  Cal.,  p.  308;  People  vs.  Lawrence, 
21  Cal.,  p.  368;  People  vs.  Freoland,  6  Cal.,  p.  98;  • 
People  vs.  Lopez,  26  Cal.,  p.  112;  People  va.  King,  28 
Cal.,  p.  272. 

One  held  to  answer  a  charge  must,  prior  to  the 
impaneling  of  the  Grand  Jury  before  which  his  case 
comes,  interpose  his  challenge  to  Grand  Jurors  for 
cause;  it  is  too  late  after  indictment  or  arraignment. — 
People  vs.  Colmere,  23  Cal.,  p.  631.  Excusing  persons 
from  serving  on  the  Grand  Jury  will  not  be  presumed 
to  have  been  done  without  good  cause  or  grounds,  but 
the  contrary, — People  vs.  Millsaps,  35  Cal.,  p.  47.  In 
an  appeal  from  an  order  refUsing  a  new  trial,  on  motion 
based  on  errors  occurring  during  the  trial,  the  Court 
will  not  examine  the  indictment  as  to  its  sufficiency. — 
People  vs.  Phipps,  39  Cal.,  p.  326. 

096.  (§  280.)     K  the  motiq^o  set  Mde  the  indict-  Defendant 

y^  £  y^      '"^  waives 

ineiit  is  not  made,  the  defefid^nt  L«^i)r§^rmded  from  5^,^^^°' 
afterwards  taking  the  objectionsjifennmed  in  the  last  SoUon.*^* 
section. 

Note. — See  note^^  Sec.  965,  ante,  and  cases  there 
cited. 

097.  (§§   281,   282,   283.)     The  motion  must  be  Motion, 

y  when 

heard  at  the  time  it  is  made,  unless  for>ra,use  the  Court  heard, 
postpones  the  hearinff  to  another  tina-^    If  the  motion  if  denied 

y  or  granted, 

is  denied,  the  defendant  must  imoKdiately  answer  the  whatpro- 

'  ^  F^  *^  oodings  are 

indictment,  either  by  den^'ring  or  j^i^^ing  thereto.  ^  *>«  *»ad. 
If  the  motion  is  granted,  th^Comi^must  order  that 
the  defendant,  if  in  custody,  be  discharged  therefrom; 
or,  if  admitted  to  bail^^at  his  bail  be  exonerated; 
or,  if  he  has  depositedrmoney  instead  of  bail,  that  the 
same  be  refunded  io  him,  unless  it  directs  that  the 
case  be  resubmit^d  to  the  same  or  apother  Grand 
Jury. 
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Effect  of  908.     (§§  284,  285.)     If  the  Ck)ijft  directs  the  case 

order  for  \««  ?  /  r 

•ubmission.  ^0  be  resubmitted,  the  defendant  if  already  in  cas- 
tody,  must  so  remain,  g^ss  he  is  admitted  to  bail; 
or,  if  already  admitted  io  l(aiLx>r  money  has  been 
deposited  instead  thereof^j^^^telror  money  is  answer- 
able for  the  appearanco^f  the  defendant  to  answer  a 
new  indictment;  an^^nless  a  new  indictment  is  found 
before  the  next  Grand  Jury  of  the  county  is  dis- 
charged, the  Court  must,  on  t'.:e  discharge  of  such 
Grand  Jury,  prfake  the  order  prescribed  by  the  pre- 
ceding sectij 

Note. — The  defendant  is  regarded  as  still  held  to 
answer,  and  may  again  challenge  the  Grand  Jury  a» 
in  the  first  instance. 


Order  no 
bar  to 
another 
prosecu- 
tion. 


999.  (§  286.)  An  ox:dec.^set  aside  an  indictment, 
as  provided  in  this  ChafSie^s^j/war  to  a  future  prose- 
cution for  the  same  offense..       f^ 


CHAPTER  ni. 


DEMURRER. 


Section  1002.  Pleading  on  part  of  defendant. 

1003.  Demurrer  or  plea,  when  put  in. 

1004.  Grounds  of  demurrer. 

]d05.  Demurrer,  how  put  in,  and  its  form. 

1006.  When  heard. 

1007.  Judgment  on  demurrer. 

1008.  If  allowed,  har  to  another  prosecution;  when. 

1009.  If  i*esubmission  not  ordered,  defendant  discharged,  etc. 

1010.  Proceedings,  if  submission  ordered. 

*  1011.  Proceedings,  if  demurrer  is  disallowed. 
1012.  When  objections,  forming  ground  of  <|smurrer,  must 
or  may  be  taken. 

Pleading  1002.     (§  287.)     The  only  pleading  on  Ihe  part  of 

on  part  of  -  •  - 

defendant    the  defendant  is  either  a  demurrer  or  a  plej 


1003.     (§  288.)     Both  the  demurrer  anJplea  laust 


Demarrer 
or  plea, 

put^Su        t>e  put  in,  in  open  Court,  either  at  the  t|ne  of  the 
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arraignment  or  at  such  other  time  as  may  be  allowed 
to  the  defendant  for  that  purpose. 

Note. — See  Sees.  976-990,  ante,  and  notes. 

1004.     (§289.)     The  defendant  may  demur  t^he  GroaDdsor 
indictment  when  it  appears  upon  the .  face  Jjiereoj^ 
either: 

1.  That  the  Grand  Jury  by  which  it  jjifi  found  had 
no  legal^uthority  to  inquire  into  th^^emense  charged, 
by  reason  of  its  not  beings  within  ^Ke  legal  jurisdiction 
of  the  county; 

2.  That  it  does  not  %&b^ritialFf^  conform  to  the 
requirement  of  Sections  9<H),  951,  and  952; 

3.  That  more  than^wie  oflfense  is  charged  in  the 
indictment; 

4.  That  the  &j^  stated  do  not  constitute  a  public 
oftense;  -i^  «-/«  I^Z^A^  C,  ,^  . 

6.  That  tire  indictment  contains  any  matter  which, 
if  true,  would  constitute  a  legal  justification  or  excuse 
of  theyraense  charged,  or  other  legal  bar  to  the  prose- 
cutii 

NoTK. — Objections  to  the  sufficiency  of  the  indict- 
ment upon  any  of  the  grounds  of  demurrer  specified  in 
this  section,  must  be  made  prior  to  plea,  and  cannot  be 
considered  in  arrest  of  judgment  (except  the  fourth 
subdivision,  under  which,  of  course,  if  no  offense  is 
charged,  no  conviction  can  be  had.) — See  note  tcrSec. 
990,  ante;  People  vs.  Josephs,  7  Cal.,  p.  129;  People 
vs.  Apple,  id.,  p.  289;  People  vs.  Glenn,  10  Cal.,  p.  37; 
People  vs.  Shotwell,  27  Cal.,  p.  394;  People  vs.  King, 
28  Cal.,  p.  265;  People  vs.  Turner,  39  Cal.,  p.  370. 

Subd.  1. — Jurisdiction. — People  vs.  Mellon,  40  Cal., 
p.  48;  see  Sees.  777-794,  ante,  and  notes. 

Subd,  2. — Specific  requirements  of  indictments. 

Subd.  3.— People  vs.  Shotwell,  27  Cal.,  p.  394;  Peo- 
ple vs.  Burgess,  35  Cal.,  p.  115. 

Subd,  4.— This  note  supra,  and  note  to  Sec.  990,  ante. 

Subd,  5. — Legal  bars,  and  abatements,  limitation, 
statutory  permission,  etc.,  and  the  like,  see  "  Plea«," 
post.  Several  of  the  grounds  of  demurrer  may  be 
plead  otherwise.  A  fiiiilure  to  demur  at  the  proper  time 
is  a  waiver  of  the  defect. — People  vs.  Burgess,  35  Cal., 

1004.    A  demurrer  to  ati  indictment  that  it  charges  two  offenses, 

18  permitted.    People  v.  -^aggort,  43  Cal.  81. 

»■ 


i 


/' 
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Demurrer,        1005^     (§  290.)     The  demurrer  must  be  in  writins, 

how  put  in,  ^ 

fo  m*"  signed  either  by  the  defendant  or  his  counsel,  and  filed. 
It  must  distinctly  specify  the  grounds  of  objection  to 
the  indictment,  or  it  must  be  disregarded. 

Note. — As  to  sufficiency  of  the  indictment,  which 
must  be  distinctly  specified,  see  Sec.  959,  ante,  and 
note;  also,  references  therein  to  notes  under  heads  ef 
"Larceny,*'  "Burglary,**  "ForRery,**  etc.  Descrip- 
tion of  property  insufficient  and  ground  of  demuirery 
see  People  vs.  Cox,  40  Cal.,  p.  275.  Offense^ — People 
▼s.  Phipps,  39  Cal.,  p.  326.  Of  owner  of  property.— 
People  78.  Bogart,  36  Cal.,  p.  245.  Judgment  soetain- 
ing  a  demurrer  may  be  appealed  from. — People  vs.  Ah 
Own,  39  Cal.,  p.  604. 


r 

Whan  1006.     (§  291.)     Upon  the  demurrer  beins^  filed, 

heard.  , 

the  argument  upon  the  objections  presented  thereby 
must  be  heard,  either  immediately  or  at  such  time  as 
the  Couil;  may  appoint. 

Jadcment        1007.     (§  292.)     Upou  considering  the  demorrer, 
demarr«r.    the  Court  must  give  judgment,  either  allowing  or  dis- 
allowing it,  and  an  order  to  that  effect  must  be  entered 
upon  the  minutes. 

If  allowed,  1008.  (§  298.)  If  the  demun^er  is  allowed,  the 
other  pros-  judgment  is  final  upon  the  indictment  demurred  to^ 
when.  *  and  is  a  bar  to  another  prosecution  for  the  same  ofiTensey 
unless  the  Court,  being  of  the  opinion  that  the  objec- 
tion on  which  the  demurrer  is  allowed  may  be  avoided 
in  a  new  indictment,  directs  the  case  to  be  resubmitted 
to  the  same  or  another  Grand  Jury. 

ifrerob-  1000.     (§  294.)     If  the  Court  does  not  direct  the 

ordered*      casc  to  be  resubmitted,  the  defendant,  if  in  custody, 

defendant  '  ^ 

discharged,  must  be  discharged,  or  if  admitted  to  liail,  his  bail  is 
exonerated,  or  if  he  has  deposited  moley  instead  of 


eto. 


bail,  the  money  must  be  refunded  to  hii  . 

Pioc«»d.  1010.     (§  295.)     If  the  Court  directs 

submiBsion  be  resubmitted,  the  same  proceedings 

ordered.  '  .  ^ 

thereon  as  are  prescribed  in  Sections  99' 


that  the  case 
must  be  had 
and  998. 
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Note.— Defendant  must  again  make  objections,  by 
challenge  to  the  Grand  Jury  when  they  are  being  im- 
paneled, or  lose  them. 

lOl  1.     (§  298.)     If  the  demurrer  is  disallowed,  the  Proeeed- 
Coui-t  must  permit  the  defeudant,  at  his  election,  to  demunw 
plead,  which  he  must  do  forthwith,  or  at  such  time  as  allowed. 
tlie  Court  may  direct.     If  he  does  not  plead  ludgmeat 
Lay  be  pronounced  agaiiist  him. 


NoTX. — If  the  indictment  charges  no  offense,  he  is 
adjudged  guilty  of  none,  and  it  may  be  taken  advan- 
tage of  in  arrest  of  judgment. 

1 0 1 2.     (§  297.)     When  the  objections  mentioned  in  when. 
Section  1004  <tppear  upon  the  face  of  the  indictment,  ^^^^f 
they  can  only  be  taken  by  demurrer,  except  that  the  mS"or*'* 
objection  to  the  jurisdiction  of  the  Court  ov,er  the  sub-  SEn.* 
iect  of  the  indictment,  or  that  the  &cts  stated  do  not 
constitute  a  public  oifense,  may  l^Aken  at  the  trial, 
under  the  plea  of  not  g'tfilty,  or  after  the  trial,  in  arrest 
of  j  udgment.. 


CHAPTER  IV. 

PLEA. 

SXCTION  1016.  The  different  kinds  of  pleas. 

1017.  Plea,  how  put  in,  and  its  form. 

1018.  Plea  of  guilty,  how  put  in,  and  when  it  may  be  with- 

drawn. 

1019.  What  plea  of  not  guilty  puts  in  issue. 

1020.  What  may  be  given  in  evidence  under  plea  of  not 

guilty. 

1021.  What  is  not  a  former  acquittal. 

1022.  What  is  a  former  acquittal. 

1023.  Conviction  or  acquittal  on  an  indictment  for  a  higher 

offense,  effect  of. 

1024.  Defendant  refusing  to  answer,  plea  of  not  guilty  to  be 

entered. 
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The  differ- 
ent kinds 


ef  pleas. 


1016.  (§  298.)  There  are  three  kinds  of  pleas  to 
an  indictment.     A  plea  of: 

1.  Guilty; 

2.  Not  guilty; 

8.  A  former  judgment  of  conviction  or  acquittal  of 
the  offense  charged,  which  may  be  pleaded  either  with 
or  without  the  plea  of  not  guilty. 

Note. — Subd.  1. — A  plea  of  guilty  of  ft  mi^de- 
xneanor  may  be  by  attorney,  but  in  a  felony  it  must  in 
all  cases  be  put  in  by  the  defendant. — See  People  ts. 
Ebner,  23  Cal.,  p.  158;  McQuillan  vs.  State,  8  S.  &  M., 
p.  687;  People  vs.  Corbett,  £8  Cal.,  p.  328;  1  "Whart- 
Am.  Cr.  Law,  Sec.  530,  p.  337;  U.  S.  te.  Mayo,  1 
Curtis  C.  C,  p.  433. 

Subd.  2.— See  Sec.  1019,  post.  Must  be  put  by  the 
defendant  or  attorney  as  supra.  Defendants  have  a 
right  to  plead  severally,  but  **  not  guilty  '*  by  all  the 
defendants  is,  in  law,  a  several  plea. — 1  Whart.  Am. 
Cr.  Law,  p.  337;  State  vs.  Smith,  2  Iredell,  p.  402. 
/  iSubd.  3.— This  changes  a  rule  against  double  plead- 
]  ing.  It  has  been  frequently  held  elsewhere  that  these 
f  two  pleas  could  not  be  interposed  at  the  same  time. — 
;  See  1  Whart.  Am.  Cr.  Law.,  p.  337,  Sec.  580,  and 
cases  there  cited;  see,  generally,  People  vs.  Thompson, 
4  Cal.,  p.  238.  In  the  case  of  People  vs.  Lee,  17  Cal., 
p.  76,  it  was  held  to  be  discretionary  with  the  Court  to 
allow  or  refuse  the  withdrawal  of  a  plea  of  not  guilty, 
so  as  to  move  to  set  aside  the  indictment,  and  the 
Supreme  Court  will  not  reverse  an  order  of  refusal 
when  no  abuse  of  discretion  is  shown.  If  the  defend- 
ant, after  demurrer  overruled,  refuses  or  declines  to 
plead,  and  the  Court  enters  or  has  entered  a  plea  of  not 
guilty,  and  a  trial  by  jury  proceeds  wherein  he  is  found 
guilty,  it  is  not  error. — People  vs.  King,  28  Cal.,  p. 
265.  Tills  was  held  to  be  the  proper  course  in  People 
vs.  Joselyn,  29  Cal.,  p.  562.  Though  there  was  no 
judgment  pronounced,  on  a  plea  of  guilty  entered  of 
record,  it  is  a  good  defense  if  pleaded  to  another  indict- 
ment for  the  same  offense. — Peoplelvs.  Goldstein,  32 
Cal.,  p.  432.  When,  on  indictmeni  for  murder,  the 
defendant  was  found  guilty  of  mansllughter,  on  a  sec- 
ond indictment  for  murder  the  fonler  conviction  of 
manslaughter  was  a  good  plea  to  tie  second  indict- 
ment, though  a  new  trial  was  grantedlon  the  motion  of 
defendant. — People  vs.  Gilmore,  4  Cal,  p.  376;  People 
vs.  Backus,  5  Cal.,  p.  278.    People  vl  Apgar,  35  Gal., 
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p.  391,  declares  **  an  indictment,  by  operation  of  law, 
for  murder,  is  also  an  indictment  •  for  manslaughter, 
and  every  less  offense  that  may  be  included  under  the 
charge  of  murder,  as  much  as  though  it  were  charged  in 
distinct  and  separate  counts.**  Hence  a  conviction  of 
manslaughter  is  an  acquittal  of  every  other  offense  of  a 
higher  grade  charged  or  included  in  the  charge  in  the 
indictment  fur  murder;  and  so  with  all  other  offenses 
included  within  an  indictment.  See,  as  to  **  bar,'*  Peo- 
ple vs.  Marsh,  6  Cal.,  p.  543;  "  variance,"  People  vs. 
McNealy,  17  Cal.,  p.  332.  Acquittal,  by  discharge  of 
defendant,  to  be  used  as  a  witness. — People  vs.  Bruzzo, 
24  Cal.,  p.  41.  For  pleas  in  "  bar,"  "  abatement,"  *»  to 
jurisdiction,"  **  former  conviction  or  acquittal,"  etc., 
sec  1  Whart.  Am.  Cr.  Law,  pp.  337-354,  et  alia. 

Insaxity. — Under  the  plea  of  not  guilty,  the  insanity 
of  the  defendant,  at  the  time  of  the  killing,  may  be 
given  in  evidence. — See  People  vs.  Olwell,  28  Cal.,  p/ 
461.  In  The  People  vs.  Coffman,  24  Cal.,  p.  235,  the 
Court  say:  **The  unsoundness  of  mind,  or  insanity, 
that  will  constitute  a  defense  in  criminal  actions  is  well 
described  by  Tindal,  C.  J."  In  answer  to  questions 
propounded  by  the  House  of  Lords  to  the  Judges, 
cited  in  Koscoe's  Cr.  E v.,  p.  053,  he  says;  "That  to 
establish  a  defense  on  the  ground  of  insanity,  it  must 
be  clearly  proved  that,  at  the  time  of  committing  the 
act,  the  party  accused  was  laboring  under  such  a  defect 
of  reason,  from  di^^ease  of  the  mind,  as  not  to  know  the 
nature  or  quality  of  the  act ;  or  if  he  did  know  it, 
that  he  did  not  know  he  wa^ji  doing  what  was  wrong.** 
There  can  be,  say  the  Court,  no  question  that  in  a 
criminal  case,  if  the  defendant  relies  upon  insanity  for 
his  defense,  the  burden  of  proof  is  cast  upon  him,  and 
that  the  allegation  of  insanity  is  an  affirmative  propo- 
sition which  must  be  fully  and  clearly  proved,  in  order 
to  rebut  the  presumption  of  sanity.  The  instruction: 
**  Tiiis  defendant  is  presumed  to  be  sane  until  the  con- 
trary is  shown ;  and  a  doubt  upon  this  question  alone 
should  not  acquit,  for  insanity  is  an  affirmative  propo- 
sition, and  should  be  made  to  appear  beyond  any 
reasonable  doubt,"  was  held  to  be  correct.  The  evi- 
dence on  this  subject  should  be  such,  that  were  the 
que:«tion  one  of  the  sanity  or  insanity  of  the  defendant, 
without  reference  to  any  other  question  or  results,  the 
verdict  would  be  that  the  defendant  was  insane  at  the 
lime  he  committed  the  act.  This  ruling  was  adhered 
to  in  the  famous  Laura  D.  Fair  case,  by  Judge  T.  B. 
Reardon,  sitting  for  Dwindle,  J-,  and  may  be  said 
to  be  the  fixed  and  settled  rule  in  this  State.    The  pre- 
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sumption  of  the  law  is  that  the  defendant  was  F&ne  ^ 
the  contiary  Ib  shown  by  a  prepondeiance  of  pixx^ 
People  vs.  Myers,  20  Cal.,  p.  518;  see,  also.  People  4 
March,  6  Cal.,  p.  543.  The  insanity  of  the  defen<ijtij 
parents  may  be  shown  when  there  appears  to  b<>  i 
motive  for  the  killing,  or  there  is  any  evidence  of  ii 
insanity  of  the  defendant.— People  vs.  Smith,  31  C^ 
p.  466.  In  The  People  vs.  Farrell,  31  Cal.,  p.  551 
where  the  defendant  was  indicted  for  rape,  the  Ootu 
say:  "An  act  done  by  a  po^^on  in  a  state  of  in.>anil 
i^hed  as  a  public  oiren.«c,  nor  can  a  p<:>^r«4i 
*udgcd  to  punifehniont,  or  punished  lor 
fe  while  insane.  The  proceedings  tc>  t 
fch  cases  aie  pointed  out  by  Chapiter  VI 
t  II,  of  this  Code,  btcs.  1*07-1373,  po« 
in  these  proceedings  must  be  as  to  ti 
of  mind;  bat  evidence  before  and  AfU 
of  th«  act  charged  ma^-  be  given. — 
M  P*  4bUlilhltfkB.J^  any  doubt  of  tfa 
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^  ....  ft«\en  m  evidence,  not  as  i 
t  to  deteimine  the  state  or  condition  of  th€ 
Its  capacity  to  form  an  intention.     In  muTder 
pacity  for  deliberation  and  premoditAtion 
termination  of  the  degree  of  guilt,  (People 
,  34  Cal.,  p.  212),  in  the  instructions  of  the 
w,  pronounced  to  be  beyond  criticism  by  the 
Sup.  Court.    Also,  People  vs.  King,  27  Cal.,  p.  507,  it 
was  held  not  to  go  in  extenuation  or  to  afford  an  excuse 
for  the  offenBe,  but  to  determine  the  degree.    See,  aL<o 
People  vs.  Harris,  29  Cal.,  p.  678;  People  vs.  Belencia, 
21  Cal.,  p.  554.    Such  evidence  tJ  be  received  with 
great  caution,  for  a  drunken  man  Inay  act  with  pre- 
meditation aa  well  as  any  other,    sle,  also,  People  vs. 
Lewis,  36  Cal.,  p.  531.    See,  also,    'Drunkenness,"! 
Whart.  Am,  Cr.  Law,  Sees.  33,  37,    1,  and  notes. 
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,017.     (§§  299,  300.)     Every  plea  must  be  oral,  and  Plea,  how 

^  '  *  *^  put  in,  and 

^red  upon  the  minutes  of  the  Court  in  substantially  its  form. 

following  form: 

.  If  the  defendant  plead  guilty,  "The  defendant 
s  that  he  is  guilty  of  the  offense  charged  in  this 
tiSictment." 

.  If  he  plead  not  guilty,  "The  defendant  pleads 
t  he  is  not  guilty  of  the  offense  charged  in  this 

ictment." 

3.  If  he  plead  a  former  conviction  or  acquittal,  "  The 
fendant  pleads  that  he  has  already  been  convicted 
r  acquitted)  of  the  offense  charged  in  this  indictment, 

the  judgment*  of  the  Court  of (naming  it), 

ndered  at (naming  the  place),  on  the day 


w 


If 


Note. — See  note  to  preceding  section. 

t 

1    1018.     (§§  301,  302.)     A  plea  of  guilty  can  be  put  pieaof 

•  \  by  the  defendant  himself  only  in  open  Court,  unless  put  in',  and 

^pon  -indictment  against  a  corporation,  in  v^rhich  case  JjlJ^^^I^^^ 
jit  may  be  put  in  by  counsel.    The  Court  may  at  any 

• 

nme  before  judgment,  upon  a  plea  of  guilty,  permit  it 
0  be  withdrawn  and  a  plea  of  not  guilty  substituted. 

Note.— See  note  to  Sec.  1016,  ante.  In  New  York, 
the  plea  of  guilty  can  only  be  put  in  by  the  defendant 
in  person,  even  to  charges  of  misdemeanors,  excepting 
only  in  cases  of  corporations.  We  regard  our  Code  as 
sufficiently  careful  in  this  ret^pect.  ' 

1019.  (§  803.)    The  plea  of  not  guilty  puts  in  issue  what  plea  I 
every  material  allegation  of  the  indictment.                    iruiity  pats 

Note. — See  note  to  Sec.  1016,  ante.  Under  this  plea 
insanity  may  be  shown. — See  People  vs.  Olwell,  28 
Cal.,  p.  461. 

1020.  (§  304.)     All    matters  of  feet   tending  to  what  mar 
establish  a  defense  other  than  that  specified  in  the  evidence 

1  .  ...  .   '  under  plem 

third  subdivision  of  Section  1016  may  be  given  in  ^^?^ 
evidence  under  the  plea  of  not  guilty. 

Note. — See  "Insanity,"  in  note  to  Sec.  1016,  ante;  J 

also,  for  what  purposes  drunkenness  may  be  shown. 


\ 


r 
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wbJtiBnot  T102I.     (§  305.)     If  the    defendant  was    formerly 

» former  ^  ^ 

Mqaittai.  acquitted  on  the  ground  of  variance  between  the  in- 
dictment and  the  proof,  or  the  indictment  was  dis- 
missed upon  an  objection  to  its  form  or  substance,  or 
in  order  to  hold  the  defendant  for  a  higher  offense, 
without  a  judgment  of  acquittal,  it  is  not  an  acquittal 
of  the  same  offense. 

Note. — As  to  what  variance  entitles  defendaDt  to 
acquittal,  see  1  Whart.  Am.  Cr.  Law,  Sees.  558,  559, 
and  notes;  see,  also,  note  to  Sec.  1016,  ante.  See  Sec 
1112,  post,  as  to  dismissal  of  jury  and  holding  defend- 
ant for  higher  offense. 

1 022.  (§  306.)  Whenever  the  defendant  is  acquit- 
ted on  the  merits,  he  is  acquitted  of  the  same  offense, 
notwithstanding  any  defect  in  fonn  or  substance  in  the 
indictment  on  which  the  trial  was  had. 

OoDTioUon        1023.     (§  307.)     When  the  defendant  is  convicted 

or  aoqaittal  ' 

indiSment    ^^  acquittcd  upon  an  indictment,  the  conviction  or 

^OTse'^*'  acquittal  is  a  bar  to  another  indictment  for  the  offense 

•ffectofi       charged  in  the  former,  or  for  an  attempt  to  commit 

the  same,  or  for  an  offense  necessarily  included  therein, 

of  which  he  might  have  been  convicted  under  that 


What  is  a 

former 

aoquittal. 


indictment. 


Note. — See  note  to  Sec.  1016,  ante,  Subd.  3,  under 
which  the  defense  provided  for  in  this  and  the  preced- 
ing section  must  be  entered. 


Dofendant        1024.     (§  308.)     If  the  defendant  refuses  to  answer 
\\juMwer        the  indictment  by  demurrer  or  plea,  a  plea  of  not 


*>^        Ni,  plea  of  not 

JJ  Inte/od?  ^^  g'^i'^y  must  be  entered. 


K 


^ 


Note.— Stats.  1851,  p.  212,  et  al.  See  People  vs. 
King,  28  Cal.,  p.  265;  People  vs.  Joselyn,  29  Cal.,p. 
562. 


Y^  1021.  Acquittal  for  variance  when  a  bar  to  subseqlent  proseci 
tion.  People  v.  Hughes,  41^  Cal.  234.  Discharge  of  ju  J  because  ui 
able  to  agree,  when  not  an  acquittal.  Ex-par te  McLauJilin,  41  Co 
211.  Former  trial  when  a  bar.  Ex-park  Hartnian,  44  Cal  32.  Failxr 
of  jury  to  agree,  before  adjournment  of  term,  when  a  tlr.  Lx-paf 
Cage,  45  Cal.  248. 


)2&.     When  a  defendant,  who  is  charged  in  iixe  m- 

anent  with  [having  suffered  ajprevioiyj  cqji^viction, 

kds   either  guilty  or  ly^  guilj 

ch  lie  is  indicted,  he  jpuit  bei 

ered  such  pre^ous  oiflvici 

las,  his  answer  VhallrbV-^Ctej 

ntes  of  the  Couk,  and  shall/ 


Lse  for 

ler  4IKhas 

that 

in  the 

LhcTWwn  by 


845 


i 


o- 


Q 


sent    of  the  Cotirk  be  conajfisive  rff  th^  fact  of  his 

ing  suffered  such  Vrevio^  convicf  ion  in  all  subse- 

nt  proceedings.     If^^tnswer  that  he  has  not,  his 

wer  shall  be  entered/fcy  the  clerk  in  the  minutes  of 

Court,  and  the  qiM(stio\  whether  or  not  he  has  suf- 

>d  such  previousr  convicJ^pn,  shall  be  tried  by  the 

r  which  tries  the  issue  upoii  the  plea  of  **not  guilty," 

n  case  of  a  ploft  of  "  guilty,"  Vv  a  jury  impauneled  for 

b  purpose,  y^he  refusal  of  thK  defendant  to  answer 

qulTalent  i!o  a  denial  that  he  has  suffered  such  pre- 

as  conviyiion.     In  case  the  defendant  pleads  ''not"^ 

Ity,"  andK  answers  that  he  has  suffered  the  previous   y 

viction,  the  charge  of  the  previous  conviction  shall    I 

he  read  to  the  jury,  nor  alluded  to  on  the  trial.  /^ 
^ ... o 

N0TE.-Stftt8.  1863,  p.  158,  Sec.  11.  These  offenses 
are  only  triable  in  the  District  Court  by  requirement  of 
the  Constitution;  hence  the  provision  for  their  removal. 


Transml»- 
eion  of 


mcnta  flrom     /    qSc^ 
♦h«  Caunty      *     ^   VJ 


the  County 
to  District 
Courts. 


1029.     All  indictments  fou 
ust  also  be  transmitted  t 
mnty  for  trial. 


County  Judge 
Court  of  the 


Indiei- 

xnentfl 

againnt 

County 

Jndgo  to 

trana- 

mitted  to 


obi 


^^ 


a*  *      iQrtQ    «    I'M    Spc    12.     For  obvious   District 
Note.— Stat«.  18tJ3,  p.  loo,  oec.  x^.     xui  Court. 

reasons  this  removal  is  necessary. 

1030.    All  indictments  found  in  the  County  Court  i^ndict-^^^ 
of  the  City  and  Couu\v  of  &/  Francisco  must  be  ^^^ 
transmitted  by  the  ClerW&ie  ICf^^  Cnmina    ^^^^^ 

Court  of  the  City  and  Cou^^f  ^an^^  court  of 

those  against  the  Judg/f  tl>^st  mentioned  Court  Francisco, 
and  those  triable  in  th/District  Court. 

NoTB.— Stats.  1870,  p.  529,  Sec.  12. 
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CHAPTER  VL 

REMOVAL   OP   THE   ACTION   BEFORE  TRIAL. 

Section  1033.  "When  action  mny  be  removed. 

1034.  Application  for  removal ,  how  made. 

1035.  Application,  when  granted. 

1036.  Order  of  removal. 

1037.  Proceedings  on  removal,  if  defendant  is  in  custody. 

1038.  Authority  of  Court  to  which  action  h  removed.  "When 

original  pnpers  must  be  transmitted. 

When  1033.     (§  312.)     A>jriminaJ/5!rtion,  prosecuted  by 

action  may  V**  '  X^,  >^ 

be  removed  indictment,  may  be  ^Aoy^nr^^  the  Court  in  which 
it  is  pending  on  tlie  af!plw«iBn  of  tlie  defendant,  on 
the  ground  that  a  i!iir  and  impartial  trial  cannot  be 
had  in  the  count^^here  the  indictment  is  pending. 

K. — For  removal  of  actions  on  account  of  par- 
ility  or  pn'judice  of  the  Judge. — See  3  Wbar.  Am. 
/Cr.  Law,  pp.  42:J,  424,  Sec.  2945,  et  seq. 

AppHw;-  1034.     (§  313.)     The  ajiplication  must  be  made  in 

hoTmVie.  <>P®*^  Court,  and  in  writing,  verified  by  the  affidavit 
of  the  defendant,  a  copy  of  whicli  must  be  served  on 
the  District  Attorney  at  least  one  day  before  the  appli- 
cation is  made.  Whenever  the  affidavit  shows  that 
the  defendant  cannot  safely  appear  inr  pereon  to 
make  tlie  application,  because  the  popular  excite- 
ment against  him  is  so  great  as  to  endanger  his  per- 
sonal safety,  and  such  statement  is  sustained  by  other 
testimony,  the  application  may  be  made  by  counsel, 
and  heard  and  determined  in  the  absence  of  the  de- 
fendant, though  he  is  indicted  for  felony,  and  has  not 
at  the  time  of  such  api)lication  been  arrested,  or  given 
bail,  or  been  arraigned,  or  pleaded  or  demurred  to  the 
indictment. 

Note.— stats.  1857,  p.  71.  An  affidfrit  which  state* 
in  general  terms  that  defendant  caiftiot  have  a  fftir 
trial,  or  that  he  believes  he  cannot  hale  a  fair  trial,  is 
not  sufficieiit. — People  ve.  McCauley,|l  Cal.,  p.  S79. 
Nor  is  the  affidavit  of  defendant  alone  Lfficient. — ^Peo- 
ple vs.  Graham,  21  Cal.,  p.  261.    Korlto  state  that  t 
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jury  could  not  be  selected  from  Stc  o'Uon,  for  Stockton 
doea  not  coni^titute  the  entire  county. — People  vs.  Bnker, 
1  Cal.,  p.  404.  Nor  to  state,  generally  that  the  people 
of  the  county  are  prejudiced  against  defendant. — Peo- 
ple vs.  Shuler,  28  Cal.,  p.  490.  Nor  is  it  a  sufficient 
fact  that  thirty  or  forty  persons  contributed  to  pay 
counsel  to  assis^t  the  District  Attorney  to  show  such 
general  prejudice  as  to  require  a  change  of  venue. — 
People  vs.  Graham,  21  Cal.,  p.  261.  Nor  will  the  affl- 
divit  of  the  defendant  of  general  prejudice  supported 
solely  by  a  failure  to  get  a  jury  the  first  day  on  ac- 
count of  opinions  found.  In  all  cases  the  Court  has 
a  discretion  which  must  be  reasonable. — People  vs 
Mahony,  18  Cal.,  p.  180.  Nor  is  the  bias  or  prejudice 
of  the  Judge  of  the  Court  an  incapacity  to  try  the  case 
which  authorizes  a  change  of  venue. — People  vs.  Wil- 
liams, 24  Cal.,  p.  31;  Shuler's  Case,  supra.  Erroneous 
rulings  constitute  no  evidence  of  bias.  Neither  is  an 
affidavit  of  prejudice  by  Sheriff  and  deputies.  The 
law-making  power  of  the  State  may  consent  to  a 
change  of  venue. — Ex  Rel.  Smith  vs.  Twelfth  Dist, 
Judge,  17  Cal.,  p.  547. 


:\ 


1035.  (§  314.)     If  the  Court  18  satisfied  that  the  Appiica- 

^  '  tion.  when 

representation  of  the  defendant  is  true,  an  order  must  sranted. 
be  made  for  the  removal  of  the  action  to  the  proper 
Court  of  a  county  free  from  a  like  objection. 

Note.— Stats.  18G3,  p.  158,  Sec.  14. 

1036.  (§  315.)     The   order  of  removal  must  be  Ordorof 

removaL 

entered  upon  the  minutes,  and  the  Clerk  must  imme- 
diately make  out  and  transmit  to  the  Court  to  which 
the  action  is  removed  a  certified  copy  of  the  order 
of  removal  record,  pleadings,  and  proceedings  in  the 
action,  including  the  undertakings  for  the  appearance 
of  the  defendant  and  of  the  witnesses. 

1037.  (§  316.)     If  the  defendant  is  in  custody,  the  procoed- 
order  must  direct  his  removaL  and  he  must  be  forth-  removal,  if 

defendant 

With  removed  by  the  SheriiF  of  the  county  where  he  i8»°  , 

•'  -^  custody. 

is  imprisoned,  to  the  custody  of  the  Sheriff  of  the 
county  to  which  the  action  is  removed. 
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Authority 
of  Court  to 
which 
action  i« 
romoved. 


When 
original 
papers 
must  be 
trans- 
mitted. 


1038.  (§  317.)  The  Court  to  which  the  action  is 
removed  must  proceed  to  trial  and  judgment  therein 
as  if  the  action  had  been  commenced  in  such  Court. 
K  it  is  necessary  to  have  any  of  the  original  pleadings 
or  other  papera  before  such  Court,  the  Court  fix)m 
which  the  action  is  removed  must  at  any  time,  upon 
application  of  the  District  Attorney  or  the  defendant^ 
order  such  papers  or  pleadings  to  be  transmitted  by 
the  Clerk,  a  certified  copy  thereof  being  retained. 


CHAPTER  Vn. 


Issue  of 

fact. 

defined. 


THE   MODE   OF   TRI^L. 

Section  1041.  Issue  of  fact  defined. 

1042.  How  tried. 

1043.  When  presence  of  defendant  is  necessary  on  the  trijil. 

1041.     (§  318.)     An  issue  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty;  or, 

2.  Upon  a  plea  of  a  tbiiner  conviction  or  acquittal 
of  the  same  oftense. 

Note. — See  issue  of  fact  defined.  Code  of  Civil  Pro- 
cedure, Sec.  590.  Under  statute  against  perjury,  when 
issue  is  made  up. — See  People  vs.  McCarthy,  29  CaL, 


How  tried.  yM042. 

^ry. 


p.  395. 


fculyof 


(§  319.)     Is^i 

rE. — ^yi  I,  Sec.  3,  Const. 


fact  must  he  tried  by 


Not 


When  1043.     (§  320.)     If  the  indictment  is  for  a  felony, 

prosonco  of 

defendant    tho  defendant  must  be  personally  rn'esent  at  the  trial: 

lanecoosary  ,  / 

on  tho  trial,  jjj^^  jf  foj.  misdemeanor,  the  trial  inay  be  had  in  the 
absence  of  the  defendant;  if,  h^^ever,  his  f  resence  is 
necessary  for  the  purgowe  of/WentificationJthe  Court 
may,  upon  application  of  tbe^^jpfrict  Attorley,  by  an 
order  or  warrant,  requir^M;he  personal  attJidance  of 
the  defendant  at  the  trial. 
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NoTK.— state.  1863,  p.  158.  See  notes  to  Bees.  076, 
1016,  ante.  Definitions  of  felony  and  misdemeanor. — 
See  Sec.  17,  ante. 


CHAPTER  Vin. 


FORMATION    OF    THE    TRIAL   JURY    AND   THE   CALENDAR   OF 

ISSUES    FOR    TRIAL. 

SsCTioir  1046.  Formation  of  trial  jury. 

1047.  Clerk  to  prepare  a  calendar. 

1048.  Order  of  disposing  of  issues  on  the  calendar. 

1049.  Defendant  entitled  to  two  days  to  prepare  for  trial. 

1046.     (§  321.)     Trial  luries  for   crimiual  actions  Formation 

^  -^  "^  of  trial 

jury. 


Impaneling  the  trial  jury.  Sees.  600-604,  id. — Forma- 
tion of  the  jury.  Sees.  198-201,  id.,  given  in  note  to  Sec. 
1075,  post. — "  Qualification  and  exemptions  of  jurors." 
Sees.  190-195,  and  notes,  id. — Jurors  in  general. 


m 


t  prepare  a  calen-  aorkto 

prepare  a 

ding  in  the   Court,  calendar. 


1047.  (§  822.)  The  Clerk 
dar  of  all  criminal  actio 
enumerating  them  accordi^fl^  the  date  of  the  filing 
of  the  indictment,  specifyijig  opposite  the  title  of  each 
action  whether  it  is  for  a  felony  or  a  misdemeanor,  and 
whether  the  defendant  is  in  custody  or  on  bail. 


1-     Indictments  for  felnnOL/T  xl     ,  . 
istodj;  lelon>^en  the  defendant  is  in 


Order  of 
disposing  of 
issues  on 
the 
calendar. 


'•'^ 


2.  Indictments  for  misdemeanor,  when  the  defend- 
ant 18  in  custody; 

3.  Indictment  for  felony,  when  the  defendant  is  on 
bail; 

4.  Indictment  for  misdemeanor,  when  the  defendant 
18  on  bail; 


J 
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3.  Indictments  for  felony,  when  the  defendant  is  on 
bail; 

4.  Indictments  for  misdemeanor,  when  the  defend- 
ant is  on  bail. 

Note. — Subds,  1-3. — Felonies  are  crimes  punishable 
with  death  or  imprisonment  in  the  State  Prison. — Sec 
17,  ante. 

Subdt.  2-4. — Misdemeanors  are  all  crimes  which  are 
not  felonies. — Id. 

Defendant        1049.     (§  324.)     After  his  plea,  the  defendant  is 

entitled  to  V^  /  r        > 

tiro  days  to  entitled  to  at  least  two  days  to  prepare  for  tnal. 

prepare  for  •'  t      r 

NoTJs. — See  "Preparation,"  Index  Whart.  Am.  Cr. 
Law. 


CHAPTER  IX. 

POSTPONEMENT   OF  THE   TRIAL. 
Section  1052.  Postponement,  when,  and  how  ordered. 

Portpoae-         1052.     When  an  mdiSj/tiieniJ^^      for  trial,  or  at 

hoiJ°'*°*     ^^y  *i°^®  previous  t]{^i^^w4i^^9|pHr1;  may,  upon  suf- 

ordsr^       jScient  cause,  direct  the  trf&  to  be  postponed  to  another 

day  of  the  same,  or  o^/Cne  next  term. 

Note. — "Postponed"  is  here,  and  in  Act  throu/^- 
out  the  Codes,  used  in  the  place  of  "  continued,'*  and 
"  postponement"  for  "continuance."  SicfcneM  of  cie- 
fendanVs  counsel  and  consequent  absence,  is  a  good 
ground  for  postponement. — People  vs.  Logan,  4  Cal., 
p.  188.  In  this  case,  also,  it  appeared  that  though  there 
were  two  counsel,  the  absent  one  had  a  fuller  knowledge 
of  the  case  than  the  one  present. — See,  also,  8  Wh. 
Am.  Cr.  Law,  Sec.  2939,  and  notes.  J^sontU  aUend- 
ance  of  witnesses  is  a  right  of  the  defendant  if  it  can 
be  h^d  without  unreasonable  delay,  ani  postponements 
therefor  may  be  had.— People  vs.  Dcflge,  26  Cal.,  p. 
445;  People  vs.  Dias,  6  Cal.,  p.  249;  3  Iv^hart.  Am.  Cr. 
Law,  Sees.  2930-2938,  and  notes.  .^i^Mf*'^}  sufficiency 
of  in  application  for  postponement,  Bonsidered  and 
determined  in  the  following  cases:  'Wlicn  it  is  agreed 
that  the  affidavit  is  sufficient  to  avoid  I  postponement* 

Where  there  is  a  sufficient  showing  as  to  the  materialitjlof  absent 
witnesses,  and  no  apparent  lack  of  diligence  in  the  effort  lo  proonre 
their  attendance,  a  motion  to  continue  a  cause  for  the  term,  jmrticularly 
if  it  be  the  first  application,  should  be  granted.  People  vJlCcCrory, 
41  Cal.  458. 
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it  is  insufficient  for  the  Dit^trict  Attorney  to  admit  that 
the  witnesses,  if  present,  would  swear  to  the  I'acts  as 
stated— he  must  admit  the  ti^th  of  the  iiictp.— People 
vs.  Dias,  6  Cal.,  p.  249.  The  affidavit  should  show 
that  the  defendant  has  used  due  diligence  to  procure 
the  attendance  of  the  witness,  setting  out  the  facts  con- 
stituting it. — People  vs.  Baker,  1  Cal.,  p.  403;  People 
vs.  Thomp.«on,  4  Cal.,  p.  2LS.  To  show  the  fact  that  a 
certain  witness  resides  in  another  county  is  insufficient, 
though  it  is  also  s^hown  that  a  subpoena  was  placed  in 
the  hands  of  the  Sheriff  of  that  other  county,  and  a 
return  made  of  "  Not  served."    People  vs.  "Williams,     ' 


1 


I 


24  Cal.,  p.  31.    The  affidavit  and  proofs  should  j'how  all        ,  j  C  -j'^    '         ■  J 
the  efforts  made  to  procure  the  attendance  of  absent  .  p  *   .  ♦ 

witnesses,  and  if  subpoenas  have  or  have  not  been  vi.  *./'.#.;    :  >X  - 
served,  how  in  the  first  case,  and  why  not,  and  what      ^  % 

has  been  done  in  the  second.    In  each  case  the  service,  ^   ;  '    »     ,iXy 

if  had,  must  be  such  as  would  command  obedience  ^        ' 
imder  the  law.    People  vs.  Joselyn,  29  Cal.,  p.  562,        \^L   ' 
supports  this  position.    It  is  the  general  rule  that  state-   v^  ^  '  ,  . 

meuts  of  belief  will  be  insufficient;   the  grounds  of  [  ,  kJ\  "' 

belief,  the  character  of  the  evidence,  and  its  materiality  ■' 
must  be  shown.  When  the  postponement  is  on  the 
ground  of  surprise  at  not  tinding  the  name  of  a  witness 
on  the  indictment  who  is  proposed  to  be  examined,  the 
surprise  must  be  shown  by  affidavit,  or  in  some  other 
proper  form  suggested. — People  vs.  Symonds,  22  Cal., 
p.  348.  Particularly  in  the  case  of  an  absent  witness 
resident  out  of  the  State  must  the  grounds  of  belief  be 
set  out  and  the  nature  and  character  of  the  information. 
The  showing  must  be  to  obtaining  the  presence  of  the 
witness,  cr  it  must  be  to  obtaining  his  deposition;  it 
must  not  be  to  either  the  one  or  the  other,  but  as  posi- 
tive as  may  be  as  to  the  one  or  the  other  as  a  separate 
basis  of  the  application.— People  vs.  Francis,  38  Cal., 
pp.  188, 189.  See  leading  rules  regulating  **  postpone- 
ments," and  the  exercise  of  this  discretionary  power  of 
the  Court,  3  Whar.  Am.  Cr.  Law,  pp.  411-415,  et  al., 
8ec.  2922,  et  seq.,  and  cases  there  cited. 
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TITLE    VII. 

OF    PROCEEDINGS    AFTER    THE    COMMENCEMENT  OF 
THE   TRIAL   AND    BEFORE   JUDGMENT. 

Chapter     I.  Challenging  the  jury. 

n.  The  trial, 

HE.  Omduct  of  the  jury  after  cause  i$ 

submitted  to  them. 

IV.  The  verdict. 

V.  Bills  of  exception. 

VL  New  trials. 

Vn.  Arrest  of  judgment. 


CHAPTER  I. 

CHALLENGING   THE   JURY. 


SxcnoN  1055.  Definition  and  division  of  challengos. 
1050.  Defendants  cannot  sever  in  challenges. 

1057.  Panel  defined. 

1058.  Challenge  to  the  jury  defined. 

1059.  Upon  what  founded. 

1060.  When  and  how  taken. 

I  1061.  If  sufilciency  of  the  challenge  be  denied,  adverse  party 

I  may  except.    Exception,  how  taken  and  tried. 

1062.  If  exception  overruled,  Court  may  allow  denial,  etc. 

1063.  Denial  of  challenge,  how  made,  and  trial  thereof! 

Who  may  be  examined  on  trial  of  challenge. 

1064.  Challenge  when  jury  is  summoned  but  not  drawn,  lor 

bias  in  summoning  ofiicer. 

1065.  If  challenge  allowed,  jury  to  be  discharged;  if  dis- 

allowed, to  be  impaneled. 

1066.  Defendant  to  be  informed  of  his  rig^^t  to  challenge 

individual  jurors. 

1067.  Kinds  of  challenges  to  individual  jui 

1068.  Challenge,  when  taken. 

1069.  Peremptory  challenge,  what,  and  how^aken. 

1070.  Number  of  peremptory  challenges. 

1071.  Definition  and  kinds  of  challenge,  for  <|ius6. 

1072.  General  causes  of  challenge. 

1073.  Particular  causes  of  challenge. 
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Sbctiok  1074.  Ground  of  challenge  for  actual  bias. 

1075.  Exemption  not  a  ground  of  challenge. 

1076.  Causes  of  challenge,  how  stated. 

1077.  Exceptions  to  challenge,  and  denial  thereof. 

1078.  Challenge,  how  tried. 

1079.  Triers,  how  appointed.    Majority  may  decide. 

1080.  Oath  of  triers. 

1061.  Juror  challenged  may  he  examined  as  a  witness. 

1082.  Rules  of  evidence  on  trial  of  challenge. 

1083.  Challenge  for  implied  bias,  how  determined. 

1084.  Instructions  to  triers  on  trial  of  challenge  for  actual 

bias. 

1085.  Verdict  of  triers,  and  its  effect. 

1086.  Challenges,  first  by  the  defendant  and  then  by  the 

people. 

1087.  Order  of  challenges. 

1088.  Peremptory  challenges  may  be  taken  after  challenges 

for  cause  on  both  sidles  are  exhausted. 

1055.     (§  326.)     A  cliallenge  is  an  objection  made  Deflniaon 
to  the  trial  iurors,  and  is  of  two  kinds:  division  of 

1.  To  the  panel; 

2.  To  an  individual  juror. 

Note. — "Challenge." — Bouvier's  Law  Diet.:  "An 
exception  to  the  jurors  who  have  been  arrayed  to  pass 
upon  a  cause  on  its  trial."  An  exception  to  those  who 
have  been  returned  as  jurors. — Coke  Littleton,  p.  155,  b. 
Defendant  is  entitled  to  a  lawful  jury,  but  it  is  a  quali- 
fied right,  nevertheless.  The  law  provides  exemptions 
from  jury  duty,  and  one  so  exempt  may  not  be  com- 
pelled to  serve,  though  drawn,  and  the  like.  This  is 
supported  by  People  vs.  Arceo,  32  Cal.,  p.  50.  A  panel 
of  jurors  may  be  served  after  the  term  commences. — 
People  vs.  Rodriguez,  10  Cal.,  p.  50. .  It  is  not  error 
for  the  Court  to  discharge  a  juror,  notwithstanding  the 
objection  of  the  defendant. — People  vs.  Lee,  17  Cal.,  p. 
76;  People  vs.  McCalla,  8  Cal.,  p.  801.  Jurors  may  be 
questioned  in  regard  to  having  formed  an  opinion,  etc., 
before  being  challenged  for  cause. — People  vs.  Backus, 
5  Cal.,  p.  275.  An  allowance  of  a  challenge  on  the 
part  of  the  people  which  is  improper  is  good  ground  for 
reversal  of  a  verdict  of  guilty. — People  vs.  Stewart,  7 
Cal.,  p.  140.  See  the  case  of  Arceo,  supra,  on  discre- 
tion of  the  Court  to  excuse  jurors  who  speak  different 
languages,  under  proviso  to  statute  excepting  Mon- 
terey, etc.   The  People  vs.  Earnest,  October  Term,  1872. 

45 
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An  indictment  found  by  a  jury  'wbich  was  raminonedas 
a  trial  jury  and  iin paneled  as  a  Grand  Jury  is  illeisal. 
By  the  Court  (Filed  November  15th,  1872):  The  statute 
(Hit.,  Sees.  d9l8,  S919)  requires  that  a  copy  of  the  oider 
of  the  Court  for  the  summoning  of  a  Grand  Jury  shooM 
be  delivered  to  the  SherifT,  and  that  it  shall  be  the  duty 
of  that  officer  to  summon  the  Grand  Jury  **upon  the 
receipt  of  the  order/'  etc.  In  this  case  the  only  order 
delivered  to  the  Sheiiff  was  an  order  to  summon  twenty- 
four  persons  to  serve  as  tried  jurors.  This  trial  juiy 
was  subsequently  impaneled  by  the  Court  as  a  Grand 
Jury,  and  found  the  indictment  upon  which  the  pris- 
oner was  convicted,  and  his  motion  to  set  aside  the 
indictment,  duly  made  on  that  ground,  was  denied. 
Had  a  subpoena  been  issued  to  summon  twenty-four  wit- 
nesses in  the  case,  there  would  have  been  just  as  much 
authority  in  the  Court  to  impanel  them  as  a  Grand  Jury 
as  to  impane^  this  trial  jury  as  a  Grand  Jury.  Jud|^ 
ment  reversed  and  cause  remanded,  with  directions  to 
set  aside  the  indictment,  and  for  such  further  proceed- 
ings as  may  be  proper. 

Defdndants       1056.     (§  327.)     When  several  defendants  are  tried 
sevwin       together  they  cannot  sever  their  challenges,  but  must 


challenges. 


join  therein. 


Note. — Challenges,  peremptory  and  for  cause,  must 
be  taken  together  and  not  severed. — People  vs.  Mc- 
Calla,  8  Cal.  p.  801. 


Panel 
defined. 


1057.  (§  328.)  The  panel  is  a  list  of  jurors 
returned  by  a  Sheriff,  to  serve  at  a  particular  Court 
or  for  the  trial  of  a  particular  action. 

Challenge         1058.     (§  829.)     A  challenge  to  the  panel   is  an 
definei"'^    objection  made  to  all  the  jurors  returned,  and  may  be 
taken  by  either  party. 

Note.— See  Sec.  1064,  post^and  note. 


Upon  what 
foiudod. 


1059.  (§  830.)  A  challenge  to  the  panel  can  be 
founded  only  on  a  material  departure  fipm  the  forms 
prescribed  in  respect  to  the  drawing  ind. return  of 
the  jury  in  civil  actions,  or  on  the  intent  onal  omission 
of  the  Sheriff  to  summon  one  or  mon 
drawn. 


gf  the  juroiB 
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Note. — Challenges  to  the  panel  were  formerly  chal- 
lenges to  the  nrrajr:  1.  Principal  challenge  to  the 
array;  2.  Challenge  to  the  array  for  favor;  of  which, 
see  Am.  Cr.  Law,  3  Whart.,  pp.  425,  426,  Sees.  2947- 
2953,  and  notes.  The  statutory  challenge  to  the  panel 
is  hased  on  a  departure  from  the  statute  providing  for 
the  drawing  or  an  omission  to  summon  the  jury  as 
required. — ^See  note  to  Sec.  1046,  ante. 

1060.  (§  331.)     A  challenge  to  the  panel  must  be  J^^^J^JIJ^ 
taken  before  a  juror  is  sworn,  and  must  be  in  writing 

or  be  noted  by  the  Phonographic  Reporter,  and  must 
plainly  and  distinctly  state  the  facts  constituting  the 
ground  of  challenge. 

Note. — See  ndte  to  Sec.  1068,  post,  et  alia. 

1 061 .  (§§  332,  333.)     If  the  sufficiency  of  the  facts  if  suffi- 

^  '  "  ,  cienoy  of 

alleged  as  ground   of   the   challenge   is  denied,  the  *^®iig„  ^ 
adverse  party  may  except  to  the  challenge.     The  ex-  adv^orae^^' 
ception  need  not  be  in  writing,  but  must  be  entered  Sxcopt™*^ 
on  the  minutes  of  tlie  Coort,  or  of  the  Phonoofraphic  how  uuen 

^      *  and  tried. 

Reporter,  and  thereu^n  the  Court  must  proceed  to 
try  the  sufficiency  of  the  challenge,  assuming  the  facts 
alleged  therein  to  be  true. 

Note. — See  note  to  Sec.  1076,  post,  and  People  vs.        ^ 
Bodine,  there  cited. 

1062.  (§  334.)     K  on  the  exception,  the  Court  if 

^  ^  .  exception 

finds  the  challenge  sufficient,  it  may,  if  justice  requires  ovorruied, 
it,  permit  the  party  excepting  to  withdraw  his  excep-  denial,  ©ta 
tion,  and  to  deny  the  facts  alleged  in  the  challenge. 
If  the  exception  is  allowed,  the  Court  may,  in  like 
manner,  permit  an  amendment  of  the  challenge. 

1063.  (§§  335,  336.)     If  the  challenge  is  denied.   Denial  of 

.  challenge, 

the  denfal  may  be  oral,  and  must  be  entered  on  the  J^J^J^*?®' 
minutes  of  the  Court,  or  of  the  Phonographic  Re-  ^^^^^' 
porter,  and  the  Court  must  proceed  to  try  the  question 
of  fact;   and  upon   such  trial,  the  officers,  whether  who  may 

be 

judicial  or  ministerial,   whose    irregularity  is    com-  Jn*™^i®A 
plained  of,   as  well  as  any  other  persons,  may  be  «^*^«°««* 
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Challenire 
whon  jury 
is  sum- 
moned but 
nutdrnvrn, 
for  bias  in 
Kummoning 
officer. 


examined  to  prove  or  disprove  the  fuots  alleged  as  the 
ground  of  the  challenge. 

1064.  (§  337.)  When  the  panel  is  formed  irom 
persons  wliose  names  are  not  drawn  as  jurors,  a  chal- 
lenge may  be  taken  to  the  panel  on  account  of  any 
bias  of  the  officer  who  summoned  them,  which  would 
be  good  ground  of  challenge  to  a  juror.  Such  chal- 
lenge must  be  made  in  the  same  form,  and  detei-mined 
in  the  same  manner,  as  if  made  to  a  juror. 


/y 


NoTK.—The  cftpo  of  The  People  vs.  Coyodo,  40  Cal., 
p.  592,  involved  the  construction  of  this  section:  and 
the  Court  held  that  when  the  trial  of  a  challenge  s^hows 
that  the  Sheriff  acting  had  formed  and  expressed  an 
opinion  that  the  defendant  was  guilty,  the  challenge  to 
the  panel,  on  the  ground  of  the  bias  of  the  officer, 
should  have  been  sustained.— See,  also,  People  ts. 
Bodriguez,  10  Cal.,  p.  50. 


If 

chalTenffe 
allowed, 
jury  to  be 
dis 


the  challenge  or  a  denial 


1065.     (§  338.)     If,  either  upon  an  exception  to 

,  the  challenge  is 

cnanrea:  if  ^ ^^'c^  w*^  j^^y,  80  fer  as 

disallowed.  ^Y^Q  ^^i^i  ^f  ^j^^  indictmeu 

impane  e      j^  .^  j^  disallowcd,  the  Court  niU3t 
be  impaneled. 


charged:  if  ^llowed,  thc  Court  must 


a  is  concerned, 
irect  the  jury  to 


Defendant        1066.     (§  339.)     Before  a  juror  is  called,  the  de- 
informodof  feudaut  must  be  informed  by  the  Court,  or  imder  its 

his  right  to  —         _•  ■*" '  • 

indiiiduai    direction,  that  if  ho  intends  to  challenge  an  individual 

•         - 

jurora,        juror  he  mijfit  do  so  when  the  juror  appears,  and  before 
he  is  sworn. 


Kinds  of 
chnllen^ 
to  individ- 
ual juror. 


1067.     (§  340.)     A  challenge  to  an  individual  juror 
is  either: 

1.  Peremptory;  or, 

2.  For  cause. 


Challenge, 
If  hen  tak 


en 


1068.     (§  341.)     It  must  be  t<akeu  wlien  the  juror 


appears,  and  before  he  is  sworn  to  try  t 


e  cauq^j   but 


the  Court  may  for  cause  permit  it  to  be  t  iken  after  the 
juror  is  sworn,  and  before  the  jury  is  coi  ipleted. 
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Note. — The  order'of  challenges  having  been  in  some 
doubt,  and  the  provisions  considered  somewhat  contra^ 
dictory,  the  Supreme  Court,  in  the  case  of  The  People 
vs.  Scoggins,  37  Cal.,  p.  679,  say:  "In  a  criminal 
action  it  is  the  duty  of  the  Clerk,  under  the  direction  of 
the  Court  (as  in  a  civil  action),  to  prepare  separate  bal- 
lots, containing  the  names  of  jurors  summoned  who 
have  appeared  and  not  been  excused,  and  deposit  them 
in  a  box,  and  to  draw  from  the  box  twelve  names,  as 
required  by  Sec.  159  of  the  Civil  Practice  Act"  (Sec. 
600  of  the  Code  of  Civil  Procedure;  see,  also,  post 
in  this  note).  **  Thus  far  the  proceeding  is  the  same  in 
criminal  and  civil  actions.  In  a  civil  action  each  party 
has  the  whole  twelve  before  exercising  his  right  of  per- 
emptory challenge  as  to  any;  and  if  some  are  excused 
for  cause,  the  deiiciency  must  be  supplied  with  other 
names,  who  may  in  like  manner  be  examined  until 
there  shall  be  found  in  the  box  twelve  men  whom  the 
Court  shall  adjudge  to  be  competent  and  qualified 
jurors,  and  thereupon  each  may  exercise  his  righf  o^ 

I 

peremptory  challenge;  but  neither  can  be  required  to 
exercise  it  prior  to  this  stage  of  the  proceeding.  The 
theory  of  the  law  probably  is  that  the  right  to  challenge 
peremptorily  cannot  be  exercised  so  judiciously  until 
the  panel  is  filled  with  competent  and  qualified  jijrbrs, 
of  whom  each  party  is  allowed  to  reject  a  certain  num- 
ber without  assigning  any  reason  therefor.  But  while 
this  is  the  rule  in  civil  actions,  it  is  slightly  varied  in 
criminal  actions  by  Sec.  341  of  the  Criminal  Practice 
Act  (being  Sec.  1068  of  this  Code),  Twelve  names  must 
be  drawn,  as  in  a  civil  action,  and  the  defendant  may 
examine  the  whole  twelve  before  exercising  the  right  of 
pereniptory  challenge  as  to  any,  and  those  not  chal- 
lenged or  excused  must  then  be  sworn  to  try  the  issue; 
atter  which  as  many  more  names  as  will  make  up  the 
deficiency  must  be  drawn  from  the  box,  when  the  same 
process  will  be  repeated  until  the  jury  is  complete.  In 
a  civil  action  none  are  to  be  sworn  until  the  jury  is 
complete,  and  the  peremptory  challenge  may  be  made 
at  any  time  before  the  jury  is  sworn  to  try  the  issue; 
but  under  Sec.  341  (this  Sec,  1068  of  the  Code),  in  a 
criminal  action,  those  not  challenged  or  excused  must 
be  sworn  at  the  time;  and  the  same  process  must  be 
rei)eated  until  the  jury  is  complete.  If,  however,  the 
party  has  omitted  to  make  his  challenge  before  a  juror 
is  sworn,  **the  Court  may,  for  good  cause,  permit  it  to 
be  taken  after  the  juror  is  sworn,  and  before  the  jury 
is  completed."  After  the  whole  twelve  are  sworn  and 
the  jury  is  complete,  no  further  challenge  is  permissi- 
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ble,  even  with  leave  of  the  Court.    Thb  variance  be- 
tween the  methods  of  selecting  juries  in  criminal  and 
civil  aclions  was  probably  dictated  by  the  supposed 
necessity  of  placing  the  jurors  in  a  criminal  action 
under  the  control  of  the  Court  during  the  process  of 
foi  ming  the  jury.    Hence  the  provision  in  Sec.  341  (this 
See.,  10()8),  that  the  challenge  **  must  be  taken  when  the 
juror  appears,  and  before  he  is  sworn,  unless  for  good 
cause  the  Court  shall  permit  it  to  be  taken  after  he  is 
sworni  and  before  the  jury  is  completed."    •    »    »    « 
'*In  Older  to  avoid  all  misconstiuction  on  this  impor- 
tant point  of  practice  we  repeat  that  in  a  criminal  actiim 
twelve  names  must  be  drawn  fioro  the  jury  box,  and 
the  defendant  may  examine  each  separately  and  ex- 
haust his  challenges  for  cause  belbre  challenging  any 
one  peremptorily.    If  he  should  accept,  say  six,  and 
challenge  six,  those  accepted  must  then  be  sworn,  and 
six  additional  names  must  be  drawn  and  presented  for 
examination,  with  which  the  same  process  should  be 
repeated,  and  so  continued  until  the  jury  is  complete." 
This  opinion  was  affiimed  in  the  recent  case  of  Taylor, 
Adminiiitrator,  vs.  "West.  Pac.  R.  R.  Co.,  delivered  at 
the  October  Term  of  the  Supreme  Court,  in  a  civil  case 
which  it  will  be  profitable  to  examine  in  construing  this 
section.    As  to  last  sentence  of  this  section,  see  People 
vs.  Jenks,  24  Cal.,  p.  11,  in  support.    Without  naming 
the  juror  or  stating  the  facts  coming  to  hi^  knowltrxAge, 
a  demand  or  oifer  to  challenge  after  the  twelfth  juror  is 
accepted,  but  not  sworn,  may  be  properly  refused. — 
People  vs.  Rodriguez,  10  Cal.,  p.  50. 


'.    \ 


Per-  1069.     (§  842.)     A  peremptory  challenge  can  be 

challenge,    taken  by  either  paiiy,  and  may  be  oral.     It  is  an  objec- 
how  uken.   ^ion  to  a  juror  for  which  no  reason  need  be  giv4n,  but 

■ 

upon  which  the  Couii;  must  exclude  him. 

Note. — Should  a  Court  adopt  a  rule  requiring  a 
defendant  to  excrcii>e  this  right,  at  a  particular  time,  it 
would  conflict  with  the  preceding  section,  and  it  would 
be  error  to  enforce  it, — People  vs.  Jenks,  24  Cal.,  p.  11. 
And  this  may  be  exercised  after  the  twelve  jurors  are 
passed  or  taken,  but  before  thej*  are  Iworn  to  try  the 
action. — People  vs.  Kohle,  4  Cal.,  p.  (%;  People  vs". 
Reynolds,  16  Cal.,  p.  128. 


Number 
of  per- 
emptory 
ehallengefl. 


'1070.    If   the  oflfense  charged  be  pi 
death,  or  with  imprisonment  in  the  Si 
life,  the  defendant  is  entitled  to  twenty, 
to  ten  peremptory  challenges, 
offense,  the  defendant  is  entitled  to  ten  ai 
five  peremptory  challenges. 
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five  peremptory  challenges.     On  a  trial  for 

State  to  tliree  peremptory  challenged. 

Note.— Stats.  1864,  p.  394,  Sec.  1. 

1071.     (§  344.)     A  challenge   for  cause  may  be  JfdkiSS 
:en  by  either  party.    It  is  an  objection  to  a  partic-  f^n*^*^/^ 
Tilar  juror,  and  is  either: 

1.  General — that  the  juror  is  disqualified  from  serv- 
ing in  any  case;  or, 

2.  Particular — that  he  is  disqualified  from  serving 
the  action  on  trial. 


oaiuMi 


-^  1072.     (§  345.)     General  causes  of  challenge  are:  ^^j^ 

1.  A  conviction  for  felony;  chaU^Bi*. 

2.  A  want  of  any  of  the  qualifications  prescribed  by 
law  to  render  a  person  a  competent  juror; 

3.  Unsoundness  of  mind,  or  such  defect  in  the  facul- 
ties of  the  mind  or  organs  of  the  body  as  renders  him 
incapable  of  performing  the  duties  of  a  juror. 


ParticalAT 


1073.      Particular  causes  of  challenge  are  of  two  JJaiSIiig*. 


5./0J)' 


kinds:  /^uIjl. 

1.  For  such  a  bias  as,  when  the  existence  of  the     ^Id,  J./^^^* 
facts  is  ascertained,  in  judgment  of  law  disqualifies  the 
juror,  and  which  is  known  in  this  Code  as  implied  bias; 

2.  For  the  existence  of  a  state  of  mind  on  the  part 
of  the  juror  in  reference  to  the  case,  or  to  either  of  the  ,  y 
parties,  which  will  prevent  him  from  acting  with  entire 
impartiality  and  without  prejudice  to  the  substantial 
rights  of  either  party,  which  is  known  in  this' Code  as 
actual  bias. 

A  challenge  to  a  juror  for  actual  bias  mast  be  entered  on  the  min- 
utes of  the  Court,  and  an  application  must  be  made  to  the  Court  to 
^^^MS^AH2SL9^^-    People  y.  Benfrow,  41  Cal.  37. 

witrma1Tc5--^iLili^^  not  disqualify  a  juror,  and 

is  not  a  cause  of  challenge  for  either  Utluul  uf  inaplujd 

^^*                     NoTE.-State.  ISeS.  p.  704,  Sec.  1.    See  note  to  Sec. 
1078,  post.  

^  1072-  Where  a  juror,  whose  name  is  on  the  poll  tax  list  only,  is 
jwom  to  try  the  cause,  and  the  defendant  receives  the  juror  without 
objection  as  to  his  competency,  he  cannot  be  heard,  after  verdict  is  V/ 

»     i«9dered,  to  object   that  the  juror  was  lacking  in  this  particular. 
People  V.  Sanford,  43  Cal.  29. 


yC 
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1074.  A  challenge  for  implied  bias  may  be  taken  for 
all  and  any  of  the  following  causes,  and  for  no  other : 

1.  Consanguinity  or  affinity  within  the  fourth  degree 
to  the  person  alleged  to  be  injured  by  the  offense 
charged,  or  on  whose  complaint  the  prosecution  was 
instituted,  or  to  the  defendant; 

2.  Standing  in  the  relation  of  guardian  and  ward,  at- 
torney and  client,  master  and  servant,  or  landlord/and 
tenant,  or  being  a  member  of  the  family  of  the  defen- 
dant, or  of  the  person  alleged  to  be  injured  by/the  of- 
fense charged,  or  on  whose  complaint  the  pnisecution 
was  instituted,  or  in  his  employment  on  wafi^; 

3.  Being  a  party  adverse  to  the  defend^t  in  a  civil 
action,  or  having  complained  against  op^been  accused 
by  him  in  a  criminal  prosecution; 

4.  Having  served  on  the  Grand/Jury  which  found 
the  indictment,  or  on  a  Coroner V^  jury  which  inquired 
into  the  death  of  a  person  who^death  is  the  subject  of 
the  indictment; 

6.  Having  served  on  ay^rial  jury  which  has  tried 
another  person  for  the  offense  charged 

6.  Having  been  o^e  of  a  iiu^'  formerly  sworn  to  try 
the  same  laiiiliSteO  and  wbpSe  verdict  was  set  aside. 


or  which  was  discharged  without  a  verdict,  after  the 
case  was  submitted  to  it; 

7.  Having  served  as  a  juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  charged  as  an  offense ; 

8.  If  the  offense  charged  be  punishable  with  death, 
the  entertaining  of  such  conscientious  opinions  as 
would  preclude  his  finding  the  defendant  guilty;  in 
which  case  he  must  neither  be  permitted  nor  compelled 
to  serve  as  a  juror. 

(Subd.  8.)  The  mere  formation  of  hypothetical  opinions  as  to  the 
guilt  or  innocence  of  the  prisoner,  founded  on  hearsay  orlnformation, 
and  unaccompanied  with  malice  or  ill  will,  is  not  sufficient  to  support 
n  challenge  for  implied  bias.    People  v.  Murphy,  45  Cal.  ft?. 

In  Gkns£ai<. — A  challenge  in  a  criminal  case  must  spsify  the  par- 
-.icular  ground  of  challenge.  If  for  bias,  it  must  state  mat  kind  of 
bias,  and  the  particular  cause  from  which  such  bias  is  to  |)e  inferred. 


People  V.  Benfrow,  41  Cal.  a/;   People  ^.   ^cvxuu^i. 
People  V.  Walsh,  43  Cal.  447.    An  unqualified  expressio' 
even  though  the  opinion  itself  be  of  a  qualified  charact 
challenge  for  implied  bias.     People  v.  Brotherton,  43  G 
V.  Edwards,  41  Cal.  640.    When  disallowance  of  chalfnge  not  pre- 
judicial.   People  V.  McGungill,  41  Cal.  429. 


41  oai.  -kAo^ 
i  an  opinion, 
,  is  ground  of 
530;  People 
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Note. — One  of  these  ^frounds  must  be  specified  in  a 
challenge.  It  is  not  sufficient  for  counsel  to  say  gen- 
erally that  the  challenge  is  interposed  for  ''implied 
bias.'* — People  vs.  Reynolds,  16  Cal,  p.  130;  People  vs. 
Hardin,  37  Cal.,  p.  25;  see  Sec.  1076,  post.  Such  gen- 
eral challenges  as,  "for  cause,"  **for  actual  bias,**  "for 
implied  bias,"  etc.,  will  not  suffice;  they  must  particu- 
larize.—People  vs.  Dick,  37  Cal.,  p.  277.  Such  are  not 
challenges. 

Subd,  1.— 3  Blackst.  Com.,  p.  363;  3  Whart.  Am.  Cr. 
Law,  p.  465,  Sec.  3016,  and  notes. 

Subd.  2.— Liv.  Crim.  Code,  p.  529,  Art.  3.W,  Subd.  2; 
3  Whart.  Am.  Cr.  Law,  p.  465,  Sec.  3016,  and  notes. 

Subd,  3.— Whart.  Am.  Cr.  Law,  p.  466,  Sec.  3016, 
and  notes. 

Subd.  4. — Id.  et  id. 

Subd.  5.— Liv.  Crim.  Code,  p.  529,  Art  330,  Subd.  4. 

Subd.  6.— Id.  et  id.,  Subd.  5. 

Subd,  7.— Id.  et  id. 

Subd.  8, — People  vs.  Cottle,  6  Cal,,  p.  227;  People  vs. 
Williams,  6  Cal.,  p.  206;  People  vs.  Reynolds,  16  Cal., 
p.  128;  People  vs.  Williams,  17  Cal.,  p.  142;  People  vs. 
Hahoney,  18  Cal.,  p.  180;  People  vs.  Symonds,  22 
Cal.,  p.  348. 

Subd.  9.— People  vs.  Tumor,  2  Cal.,  p.  257;  People 
vs.  Sanchez,  24  Cal.,  p.  17.  In  The  People  vs.  Da- 
mon, 13  Wend.,  p.  351,  it  was  held  that  "  a  person 
whose  opinions  are  such  as  to  preclude  him  from  find- 
ing a  defendant  guilty  of  an.  ofiense  punishable  with 
death,  is  an  incompetent  juror  on  the  trial  of  an  indict- 
ment for  an  offense  subjecting  to  that  punishment.  It  is 
not  the  opinions  on  the  subject  of  the  religious  denom- 
itiatiati  to  which  he  belongs,  which  exclude  him,  but 
his  own  opinions;  and,  therefore,  if  he  entertains  them, 
th<9cigh  he  belongs  to  no  religious  denomination,  he  is 
incompetent  to  serve  as  a  juror.'*  See  usual  and  per- 
missible interrogatories  on  the  examination  of  jurors  on 
their  voir  dire,  3  Whart.  Am.  Cr.  Law,  Sec.  3014,  and 
note,  pp.  463-465. 

1075.     (§  348.)     An  eifemption  from  service  on  a  Exemption 
jury  is  not  a  cause  of  challenge,  but  the  privilege  of  s^ound  of 
the  person  exempted. 

Note. — The  following  sections  of  The  Code  of  Civil 
Procedure  are  applicable  to  qualifications  and  exemp- 
tions of  jurors  in  criminal  cases  as  well: 

46 
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Sec.  1S6.  A  person  u  competent  to  act  as  a  juior  if 
he  be: 

1.  A  citizen  of  the  United  States,  an  elector  of  the 
county,  and  a  resident  of  the  township  at  least  three 
months  before  beinj(  selected  and  returned; 

2.  In  possession  of  his  natural  Acuities  a$ui  not 
decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  language 
in  which  the  proceedings  of  the  Courts  are  had; 

4.  Assessed  on  the  last  assessment  roll  of  his  county 
on  property  belonging  to  him. 

Note. — Under  this  subdivision  the  juror  must  be 
asse$«sed  for  real  or  personal  property,  or  both,  on  the 
assessment  roll. — People  vs.  Thompson,  34  Cal.,  p.  671. 

Sec.  199.    A  person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section; 

2.  Who  has  been  convicted  of  a  felony  or  misde- 
meanor, involving  moral  turpitude. 

Note. — Gamblers  were  formerly  expressly  disquali- 
fied, but  are  not  now,  under  this  Code. 

Sec.  200.  A  person  is  exempt  from  liability  to  act 
as  a  juror  if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States  or  of  the  State  of  California; 

2.  A  person  holding  a  county  office; 

3.  An  attorney  and  counselor  at  law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomi- 
nation ; 

5.  A  teacher  in  a  college,  academy,  or  school; 

6.  A  practicing  physician ; 

7.  An  officer,  keeper,  or  attendant  of  an  almshooae, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  of  a  County  Jail,  or  the  State  Prison; 

9.  Employed  on  board  of  a  vessel  navigating  the 
waters  of  this  State; 

10.  An  express  agent,  mail  carrier,  telegraph  opera- 
tor, or  keeper  of  a  public  ferry  or  toll  gate; 

11.  Ail  active  member  of  the  Fire  Department  of  any 
city,  town,  or  village  in  this  State,  or  an  ^empt  mem- 
ber by  reason  of  five  years*  active  service 

12.  A  superintendent,  engineer,  or  co|ductor  on  a 
railroad. 

Sec.  201.  A  juror  cannot  be  excused  fty  the  Court 
for  slight  or  trivial  cause,  or  for  hardshim  or  inconve- 
nience to  his  business,  but  only  when  mJterial  iigury 
or  destruction  to  his  property,  or  that  <■  the  public 
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entrusted  to  him,  is  threatened,  or  when  hifi  own  health 
^^  ^1?^  yjfa^^y  *^*^  ^^  *  member  of  his  family 


! 


\yiS,     In  a  challenge  for  imnliA/1  K,««  ^plied  bias,  Cwseiof 

*.  ^   t   J    •  J"*P"©a  bias,  one  or    mnr^c,      -iat.!  challenge, 

lie  causes  staked  in  gl074  must  be  aU      /i  •*-^**  ^^st  ^owauted. 

Denge  for  actual  bias,  the  cause  stated  \n^L  *  ^"^  ^  ^'  ^^^  cause 
ii^ion  of  fim  .™.  ^  ^^^J  ^«  ^d    „,8  „„„ 

U  be  disqualified  as  a  inrni.  k«                .    p««oxi  'jtf-.v^       , 

^           ,            r  ^^  ^y  reason  of  havir^  ^  ^^^^Hig^oraL 

aed  or  expressed  an  opinion  ««^     ii_          «»virig  ^><.^ ' 

X      V.         u    -^i  ;i   ,^"^^^  ^pon  the  matter  cw  ^^^ii  or^ 
le    to   be   submitted  to  such  jury   f      i{  a 

lie  rumor,  statements  in  puKlio  l!     "i^  ^     °P<^3i 

t  notoriety^  provided  it  appZiTn  '  **f  "°*'-    I''  '"''^^ 

declaration,  under  oath  StS^T^^^^' °P*^    ot '""?'""  '"* 

-,i  X    -i.!.  i     J-  '*™^"We,  that  he  ea*.      ^'^er  side  Ukes 

.  ^1'  -otw^thstandxBg  such  an  opinion  J  /^^^  '  V^P'e  v^ 
lally  and  fairly  upon  the  matters  to  be  ^^hZn  j  .  "  '"  ^'^^^ood,  20 
.  The  challenge  may  be  oral  bnt  m  f /*'""**<*  ^o  l"aiified  opi„i„n 
lie  minutes  of  the  Conrt  or'of  «.  u  ^'''^'^'i  «•  Cottie.  e  Cai., 
rter-  *^'  Pl>onographi^   •   T'- -t^ntion 

>r,  as  It  u  termed 

":  "„,    ,.  '«e  for  "implied 

bias,''  to  the  cases  meiiucf^.^.-  >..    ^n-. 

»  'V,.  i.u/4,  ante,  in 

which,  when  the  lact  is  established,  the  partiality    f 
the  juror  is  manifest;  and  to  conline  within  the  ch  1 
lenge  to  the  favor,  or,  as  it  is  here  termed,  cietucU  bias 
an  objection  to  the  juror  proceeding  upon  the  forma- 
•  tion  or  expression  of  an  opinion,  or  any  other  ground 
showing  him  to  he  not  impartial.    And  as  another 
object,  to  define  the  kind  of  bias  which  will  justify  the 
triers  in  excluding  the  juror  to  be  the  existence  of  a 
state  of  mind  on  the  part  of  the  juror  in  reference  to 
the  case  or  to  either  party  which  satisfies  the  triers,  in 
exercise  of  a  sound  discretion,  that  he  cannot  try  the 
issue  impartialb',  and  without  prejudice  to  the  substan- 
tial rights  of  the  party  challenging.    To  carry  out 
these  views  and  object*,  Sec.  1084,  ante,  was  originally 
adopted  in  1851,  in  this  State,  and  for  similar  reasons 
was  reported  by  the  Code  Commission  of  New  York 
in  1849.    The  Legislature  of  1867-8  (see  session  Acts, 
P.-704,)  again,  the  liiore-clearly  to  express  this  inten- 
tion, amended  the  original  Sec.  357  (now  Sec.  1084),  so 
as  to  read  as  here  given  in  the  text,  and  incorporated 
the  same  language  with  regard  to  a  hypothetical  opin- 
ion into  original  Section  346— Code  Sec.  1073,  ante. 
These   Sees.   1073   and    1084,  as  originally  adopted 
were  declaratory  of  the  rule  laid  down  in  The  People 
vs.  Bodine,  1  Donio,  pp.  307,  308,  that  "a  fixed  and 
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a1)fio1ute  opinion  may  be  neceBsury  to  sustain  a  chal- 
lenge for  principal  cause  (*  implied  bias  *),  but  not  so 
wh^n  the  challenge  is  for  favor  (*  actual  bias*).     In 
the  tirst  species  of  challenge  the  result  is  the  conclusion 
of  law  upon  ascertained  facts,  but  in  the  latter  the  con- 
elusion  is  a  matter  of  fact  to  be  found  by  the  trien. 
No  certain  rule  can  be  laid  down  for  their  guidance," 
"  They  are  sworn  to  try  whether  the  juror  challenged 
stands  indiffei-ent  (Gra.  Prac,  second  ed.,  p.  307;  Bac. 
Abr.  Juries,  £.,  12,  notes;  1  Trials  Per  Pais,  p.  205; 
Anonymous,  1  Salk.,  p.  152,  pi.  1),  and  this  must  be 
determined  upon  their  conscience  and  discretion,  in 
view  of  the  facts  and  circumstances  in  evidence  before 
them."    In  order  to  find  a  juror  competent  and  quali- 
fied, the  triers  must  be  satisfied,  from  a  careful  exam- 
ination, that   he  will   act  with    entire    impartiality. 
**  They  have  the  right  to  examine  him  fully  and  care- 
fully, and  they  should  exercise  this  right  with  freedom." 
**  No  invariable  rules  are  prescribed  as  tests  of  this 
character"  ("of  impartiality").    "Tlie   triers  must 
judge  by  what  they  can,  in  the  exercise  of  their  ofilce, 
discover  of  the  qualities,  state  of  mind,  m^otives,  and 
relations  of  the  particular  juror,  and  from  this  knowl- 
edge their  decision  must  be  formed;"  and  from  it  there 
is  no  appeal.— People  vs.  Reynolds,  16  Cal.,  p.  137. 


1077.  (§  350.)  The  adverse  party  may  except  to 
the  challenge  in  the  same  manner  as  to  a  challenge  to 
the  panel,  and  the  same  proceedings  must  be  had 
thereon  as  are  prescribed  in  Section  1061,  except  that 
if  the  exception  be  allowed  the  juror  must  be  ex- 
cluded. The  adverae  paity  may  also  orally  deny  the 
facts  alleged  as  the  ground  of  challenge. 

Note. —See  Sees.  1073, 1068, 1076,  ante,  and  notes. 


Challonge, 
how  tried. 


^ 


J       1078.    If  the  facts  are  denied,  the  challenge  must  be 
tried  by  the  Court. 


8rifTn?rfot»nntnnl  niTl^AjiLtr 


Note. — Subd,  1. — Competency  of  a  j 
termincd  by  himself,  but  by  the  Court  fr 
People  vs.  Woods,  29  Cal.,  p.  635. 
thereby  acquiring  a  residence,  it  is  not  1 
rary  absence.  If  it  is  continued  on  retur 
,  petent  juror, — People  vs.  Stonecifer,  6 

0^  1 077-     It  is  no  answer  to  a  chaUenge  for  implied  bias 
in  the  mind  or  thought  of  the  party  challenged,  the  opinion 
fied,  though  in  its  form  of  expression  it  was  unqualified 
mitted  fact  being  that  he  had  unqualifiedly  expressed  his  op: 
the  question  of  the  guilt  or  innocence  of  the  prisoner,  he  w; 
in  iudcrment  of  law  incomoetent  to  servA  ar  a  inrnr.    Vm\ 


iror  is  not  de- 
his  trial. — 
esiding  and 
t  by  tempo- 
he  is  a  com- 
al.j  pj  405. 

say  that 

as  quali> 

The  ad- 

'on  upon 

thereby 
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To  be'  able  to  sit  on  a  jury  without  bias — that  any 
opinion  ho  has  can  be  changed  by  evidence,  and  a 
vrillingness  to  be  governed  by  the  evidence — constitute 
a  good  juror,  if  qualified  in  other  respects. — People  vs. 
McCauley,  1  Cal.,  p.  379.  The  mere  hearing  of  or  read- 
ing about  a  case,  and  even  of  a  Btatcment  of  the  facts, 
does  not  di^ualify  a  person,  but  it  is  the  formation  of  a 
conclusion. — People  vs.  Reynolds,  16  Cal.,  p.  128.  If 
a  person  called  as  a  juror  has  said,  **  The  people  ought 
to  take  the  prisoner  out  of  jail  and  hang  him,"  it  would 
be  error  to  allow  him  to  sit  on  the  jury,  and  the  Court 
would  grant  a  new  trial. — People  vs.  Plummer,  9  Cal.,  . 

p.  298;  but  see  People  vs.  Fair,  January  Terra,  1872. 
Being  a  policeman,  and  having  a  general  bad  opinion 
of  people  charged  with  crime,  is  no  valid  objection 
to  a  person  otherwise  competent  to  sit  on  a  jury. — 
People  vs.  Reynolds,  16  Cal.,  p.  128.  If  a  dit^quali- 
fied  juror  is  once  acceptt^d»  the  objection  cannot  be 
interposed  by  one  who  knew  the  dif^qualiiication  and 
did  not  urge  it  at  the  proper  time. — People  vs.  Stone- 
cifer,  supra,  6  Cal.,  XfrtOo.  As  challenge  for  implied 
bias,  counsel  mnst  allege  one  or  more  of  the  causes  so 
specified.— People  vs.  Hardin,  37  Cal.,  p.  259;  People 
vs.  Reynolds,  16  Cal.,  p.  130.  Hearing  the  purported 
facts  rumored,  but  conversing  with  none  of  the  witnesses, 
and  from  this  forming  an  opinion,  is  not  a  disqualifica- 
tion.— People  vs.  Williams,  17  Cal.,  p.  142.  General  im- 
pressions of  defendant  being  a  bad  man,  from  reading 
papers,  etc.,  not  a  disqualification. — People  vs.  Ma- 
honey,  18  Cal.,  p.  180.  Fixed  conclusions  do,  but 
impressions  do  not,  disqualify'. — People  vs.  Symonds, 
24  Cal.,  p.  17.  And  these  conclusions  must  amount  to 
settled  convictions,  or  they  must  have  been  expressed 
to  disqualify  a  juror. — People  vs.  King;  see  facts  to  be 
found  by  triers,  note  to  Sec.  1076,  ante,  and  People  vs. 
Bodine,  there  cited.  Notwithstanding  the  views  ex- 
pressed in  this  case,  furnishing  a  guide  to  the  discretion 
of  the  triers  upon  a  challenge  to  the  favor  ^^  actual 
biast**  no  rule  which  can  be  safely  enforced  has  been 
established  ii^espect  to  the  degree  of  opinion  neces- 
sary to  sustain  a  p7'incipal  challenge  for  *^  implied 
bias,^'  The  rule  remains  that  the  formation  or  ex- 
pression of  an  opinion  sustains  the  challenge  for  implied 
bias,  and  in  its  practical  application  Courts  have  not 
felt  themselves  safe  in  going  beyond  that  simple  in- 
quiry. It  ought  to  be  borne  in  mind  that  it  would  be 
a  simple  absurdity,  after  the  Court  has  determined  the 
question  of  implied  biasy  and  overruled  the  challenge,  to 
interpose  a  challenge  for  actual  bias,  and  ask  the  triers 
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to  override  the  finding  of  the  Court  by  a  different  find- 
ing on  the  8ame  facts,  wliich  is  sometimes  resorted  to. 
If,  however,  other  evidence  can  be  produced  under  the 
latter  challonge,  it  ought  to  be  interpot^ed.  See  Sec. 
1074,  ante,  for  specification  of  grounds,  and  note. 

Subd.  2. — A  challenge  for  **  actual  bias  **  must  state 
against  whom,  and  if  af^aiuFt  defendant,  it  must  be  so 
stated  to  avail  him.--People  vs.  Dick,  37  Cal.,  p.  279. 
Both  for  the  people  and  the  defendant  the  law  fsiTors  a 
jury  without  bias  or  any  kind  of  prejudice,  and  how 
the  triers  are  to  determine  a  question  of  actual  bias,  see 
People  vs.  Ryan,  5  Cal.,  p.  847.  How  the  judgment 
and  discretion  of  triers  are  to  be  exercised,  with  what 
care  and  what  they  may  consider  in  determining  the 
fact,  see  People  vs.  Re3'^nolds,  16  Cal.,  p.  128.  The 
preceding  note  to  Subdivision  1  furnisher  much  to  guide 
the  conduct  of  triers.    See,  also,  note  to  Sec.  1076,  ante. 


Triers,  how 
appointed. 


Majority 
may  decide 


sons,  not  on 
All  challen 


(§  352.)     The  triera  are  three  impMUai  per- 

)y  the  Court, 
tried  by  three 


panel,  ai 


ictiiaJ 


Oath  of 
triors. 


iU8  appointed,  a  majority  of  whom  may 

Note. — See  note  to  preceding  section. 

[g.     (§  353.)     The  triers  must  be  sworn  gei 
to  inquire'^wfartihoii'  cu:^ot  the  severgiL-'pCfsons  who 
may  be  challengedar^J>i«sc3  a^amstjjie  challenging 
party,  an^,,ie-ti6cide  the  same  truly,  accorJ&ifiLto  the 

Note. — See  note  to  Sec.  1076,  ante,  et  seq. 

Juror  1081.     (§  354.)     Upon  the  trial  of  a  challenge  to 

may  bo       an  individual  juror,  the  juror  challenged  may  be  ex- 
asawitnoss  amiucd  as  a  witness  to  prove  or  disprove  the  chal- 
lenge, and  must  answer  every  question  pertinent  to  the 
inquiry. 

Note. — See  note  tat  Sec.  1076,  ant€,  and  People  vs. 
Reynolds,  16  Cal.,  p.  136.  Triers  have  a  right  to  ex- 
amine the  juror  fully  and  carefully. 


Rules  of  1082.     (§  355.)     Other  witnesses  may  a] 

trial  of        amined  on  either  side,  and  the  rules  of  evid< 

challenge. 

cable  to  the  trial  of  other  issues  govern  the 
or  exclusion  of  evidence  on  the  trial  of  the 

At*    1079*    If  an  objection  is  to  be  made  to  the  appointmel 
in  a  criminal  case,  it  must  be  made  at  the  time,  and  the  gr 
jection  brought  to  the  attention  of  the  Court ;  and  if  the 
overruled,  an  exception  must  be  resePTed  in  the  usual  m< 
V.  VoU,  43  Cal.  166 . 


\o  be  ex- 
ice  appli- 
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1083.     The  Court  must  allow  or  disallow  the  chal-  ^rViTif^d 
lenge,  and  ii^  decision  must  be  entered  in  the  minutes  dourndned 
'     o^  tbe  Court. 
^-^ 335 

Note. — See  note  to  Sec.  1076,  ante,  and  People  vs. 
Bodine,  there  cited. 

084.     (§  857.)     On  Ihe  trial  of  a  challenge  for  inrtrue. 
actuah^as,  when  the  evidence  is  concluded  the  Cmirt  JJlJPof'* 
mast  instrtrtH.  the  triers  that  it  is  their  dyt}'  to  iM  the  t^^^SSi 
challenge  true7TlVs.in  their  opinion,  the  evj^^nce  war- 
rants the  conclusioh*-that  the  juror  hjve  such  a  bias 
against  the  party  challeSgiqg  him/^to  render  him 
not   impartial;   and  that  if,  ^"O^the  evidence,  they 
believe  him  free  from  aji<5n  bia^^^they  must  find  the 
challenge  not  true;  ttwtt  a  hypothetical  opinion,  unac- 
companied with^^jjETalice  or  ill  will,  founo^isLon  hearsay 
or  iuformatkmsupposed  to  be  true,  is  of  itsetPsno  evi- 
dencp/^f  bias  sufficient  to  disqualify  the  juror/^SChe 
Jmirt  can  give  no  other  instruction. 

NoTE.—See  notes  to  Sec?.  1074-1076,  ante.  Actual 
bias  is  that  cau.«e  stated  in  the  second  subd.  of  Sec. 
1073,  ante,  and  referred  to  in  Sec.  1076,  ante.  The 
difference  between  the  two  forms  of  challenge  for 
implied  and  actual  bias  is  that  the  former  is  based 
upon  the  allegation  of  a  fact  which  carries  with  it  evi- 
dent marks  either  of  malice  or  favor ^  and  is  sufficient 
of  itself  to  exclude  the  juror,  without  leaving  anything 
to  the  discretion  of  the  triers  or  of  the  Court;  while  the 
latter,  though  of  the  same  nature,  is  of  inferior  degree, 
and  is  to  be  resorted  to  only  when,  though  the  juror  is 
not  so  palpably  partial  as  to  give  cause  for  a  challenge 
for  implied  bias  or  principal  challenge,  yet  there  are 
grounds  to  suspect  that  he  will  act  under  some  undue 
influence  or  bias,  in  which  case  the  triers,  in  the  exer- 
cise of  a  sound  discretiolt,  may  reject  him.  In  this 
trial  it  is  competent  to  prove  intimacy  of  the  challenged 
juror  and  the  opposite  party;  that  they  are  members  of 
the  same  society,  partners  in  business,  and  the  like; 
also,  the  feelings  of  the  juror — whether  they  amount  to 
positive  partiality,  or  ill  will,  or  not;  whether  his  views 
and  opinions  are  mature,  absolute,  or  hypothetical. 
Indeed,  every  circumstance  or  flEict  from  which  bias, 
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partiality,  or  prejudice  mny  be  inferred,  although  'weak 
in  dogree,  may  be  thoroughly  inquired  into.  The  in- 
quiry should  by  no  means  be  limited  to  the  isolated 
qut»stion  of  a  fixed  and  absolute  opinion  of  the  guilt  ot 
innocence  of  the  prisoner. — People  vs.  Bodine,  1  DeDio, 
p.  307;  People  vs.  Houeyman,  3  id.,  p.  124. 

VoKii.t  o-        f&Sa^  (§  358.)     The  triei-s  must  llirTf.npon  fiinl  iTif 
itsoi:  .t.      oliallcnge  rin]fj^  |]^|i7*^i»iM>f  l^fiir,  iinil  their  decision  is 

ley  find  it  true,  the  jui'or  must 

NoTi:.— Soe  notes  to  Sees.  1074,  1076,  1084,  ante. 

ciwU'nK'os       1080.     (S  "T,;).)     All   challenges  to  an  individual 
dofondant     luror,  0  cc    i  i)eremptory,  must  be  taken,  first  by  the 

Hndthonby    J  '  •        A  I         «/ '  '  -^ 

theucopio.    (leicM.K  ;a,  Hnd  then  b}^  the  people,  and  each  party 

r:r.  ;i  cxhuust  all  his  challenges  before  the  other  be- 

U'lns. 

NoTK. — See  People  vs.  Scoggins,  37  Gal.,  p.  676,  et  seq.' 

ord^rof  .  1087.  (§  360.)  The  challenges  of  either  party  for 
cause  need  not  all  be  taken  at  once,  but  they  mast  be 
taken  separately,  in  the  following  order,  including  in 
each  challenore  all  the  causes  of  challeno^e  belons^inc: 
to  the  same  classk: 

1.  To  the  panel; 

2.  To  an  individual  juror,  for  a  general  disqualifi- 
cation; 

3.  To  an  individual  juror,  for  an  implied  bias; 

4.  To  an  individual  juror,  for  a1)  actual  bias. 

Note. — See  People  vs.  Scoggins,  37  Cal.,  p.  676; 
Taylor,  Adm'r,  vs.  West.  Pac.  R.  R.  Co.,  Oct.  Term, 
1872. 

Per-  1088.     (§361.)     If  all  challenges  on  both  sides  are 

chaiif^ngea    disallowcd,  Cither  party,  fii'st  the  people  and  then  the 

may  be  .  i 

challenges'   ^Ipf'^^^d^J^^'?  ^^7  ^^  ^  peremptory  challenge,  unless 
?n  wh^      the  parties'  peremptory  challenges  are  exhausted. 

Fides  are  I 

exhaufetod.  NoTE. — See  People  vs.  Scoggins,  37  Call  p.  676,  eteeq. 
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CHAPTER  n. 

THE    TRIAL. 

SxcrriON  1003.  Order  of  trial. 

1004.  When  order  of  trial  may  be  departed  from. 

1095.  Number  of  counsel  who  may  argue  the  case  to  the 

jury. 

1096.  Defendant  presumed  innocent  until  the  contrary  is 

provttd.    Reasonable  doubt. 

1097.  When  reasonable  doubt  as  to  degree,  he  can  be  con- 

victed only  of  lowest. 
1096.  Separate  trials. 

1099.  Discharging  one  of  several' defendants  before  verdict, 

that  he  may  be  a  witness. 

1100.  Same. 

1101.  Effect  of  such  discharge. 

1102.  Bules  of  evidence  in  civil  applicable  to  criminal  cases, 

except,  etc. 

1103.  Evidence  on  trial  for  treason. 

1104.  Evidence  on  trial  for  conspiracy. 

1105.  When  burden  of  proof  shifts  in  trials  for  murder. 

1106.  Evidence  on  a  trial  for  bigamy. 

1107.  Evidence  upon  a  trial  for  forging  bank  bills,  etc. 

Experts. 

1108.  Evidence  upon  trial  for  abortion  and  seduction. 

1109.  Evidence  on  a  trial  for  selling,  etc.,  lottery  tickets. 

1110.  Evidence  of  false  ])retenses. 

1111.  Conviction  cannot  be  had  on  uncorroborated  testimony 

of  accomplice. 

1112.  If  the  evidence  show  higher  offense  than  the  one 

charged,  proceedings  to  be  had  thereon. 

1113.  Court  may  discharge  jury  when  it  has  not  jurisdic- 

tion, etc. 

1114.  Pipceedings,  if  jury  discharged  for  want  of  jurisdic- 

tion of  offense  committed  out  of  the  State. 

1115.  Proceedings  in  such  case,  when  offense  committed  in 

the  State. 

1116.  Same.  • 

1117.  Proce^iogs,  if  jury  discharged  because  the  facts  do 

not  constitute  an  offense. 

1118.  When  evidence  on  either  side  is  closed,  Court  may 

advise  jury  to  acquit. 

1119.  View  of  premises,  when  ordered  and  how  conducted. 

1120.  Knowledge  of  juror  to  be  declared  in  Court,  and  he  to 

be  sworn  as  a  witness. 

1121.  Jurors  may  be  permitted  to  separate  during  trial.    If 

kept  together,  oath  of  officer. 
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Sectioh  1122.  Jury  at  each  adjoummenl  must  be  admonished,  etc 

1123.  Proceedings  when  juror  becomes  unable  to  perform 

his  duties. 

1124.  Court  to  decide  questions  of  law  arising  during  trial- 

1125.  On  indictment  for  libel,  jury  to  determine  law  and  fmct- 

1126.  In  all  other  cases  Court  to  decide  questions  of  law. 

1127.  Charging  the  jury. 

1128.  Jury  may  decide  in  Court  or  retire  in  custody  of 

officers.    Oath  of  officers. 

1129.  When  defendant  on  bail  appears  for  trial  he  may  be 

committed. 
1180.  If  District  Attorney  fails  to  attend,  Court  may  appoint, 

1003.  The  jury  having  been  impannelefL  and  vr 
a  the  trial  must  proceed  in  the  following  order^  u| 
c  otherwise  directed  by  the  Court: 

1.  If  the  indictment  be  for  felony,  the  yClerk  must 
read  it,  and  state  the  plea  of  the  defendan^o  the  jury. 
And  in  cases  where  the  indictment  charges  a  previous 
conviction,  and  the  defendant  has  confejfised  the  same, 
the  Clerk,  in  reading  such  indictment,  alnall  omit  there- 
from all  that  relates  to  such  previoiuf  conviction.  In 
all  other  cases  this  formality  may  be/dispensed  with; 

2.  The  District  Attorney,  or  otner  counsel  for  the 
people,  must  open  the  cause  and^i^^ra  the  evidence  in 
support  of  the  indi^mlnt; 

f    3.     The  defendant,  c^^is  cdwfy^ms,j  then  open  the 
idefense,  and  offer  hio/eviaby^fui  support  thereof; 
4.     The  parties  may  th^  respectively  offer  rebutting 


>ftvt^  Citt^  >w^  ^^^J^^^^onj  only,  unless  tile  Court,  for  good  reason,  in 
A^     .  '  '  ^     furtherance  of  justice^enmit  them  to  offer  evidence 


^a^  ^»**«*-^-^pon  their  original 

/Tp.  w   /H^r7*^rv*,4,^^        5      When  the  evidence  is  concluded,  unless  the  case 

>s  submitted  to  the' jury  on  either  side,  or  on  both  sides, 
)vithout  argumeiu,  the  District  Attorney,  or  other 
Counsel  for  the  ^people,  and  counsel  for  the  defendant, 
-xiay  argue  theycase  to  the  Court  and  jury;  Ithe  District 
A.ttorney,  or  /Other  counel  for  the  people,  ppening  the 
i,rgument,  a;id  having  the  right  to  close; 

6.  The  ^udge  may  then  charge  the  ju 
Xo  so  on  any  points  pertinent  to  the  issue, 
^j  either  party;  and  he  may  state  the  testimony  and 
^eclare  the  law.  If  the  charge  be  not  givenlin  writing, 
-,  must  be  taken  down  by  the  phonographic  reporter. 

(Snbd.  5.)     Order  of  argoments  of  coxmael.    People  tI  Fair,  «J  Cal. 

^7.    Discretion  of  Court  as  to  who  to  open .    Id.    When  two      .tisel 

hi  ^  each  Bide  argue  the  case,  they  must  apeak  altematelj§   and, .  i  the 
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Nora. — Stats.  1855,  p.  275.  Bemoyal  of  place  of 
trial  a  matter  over  which  the  Ck>urt  exercises  a  large 
discretion.  If  the  Court  be  satisfied  of  the  fact  that 
the  defendant  cannot  have  a  fair  trial  in  the  county,  a 
chanju^e  of  venue  5?hould  be  pfranted. — People  vs.  Con- 
gleton,  July  T«rm,  1872  (No.  3382.)  There  is  no  limita- 
tion of  time  within  which  one  who  commits  a  murder, 
whfither  in  the  first  or  any  less  degree,  must  be  prose- 
cuted. It  was  not  intended  by  graduating  the  punish- 
ment to  change  the  offense  against  which  the  Statute  of 
Limitation  did  not  run. — People  vs.  Haun,  July  Term, 
1872  (No.  3897.) 

Siibd.  1. — Prisoner  must  bo  present  the  entire  time  f 
which  the  trial  of  a  felony  consumes.    Reading  a  dopo-    ) 
sition  to  the  jury  in  the  absence  of  the  defendant,  either     ^ 
Ikjfore  or  atler  retiring,  is  error  for  which  a  new  trial     \ 
will  be  granted. — People  vs.  Kohler,  5  Cal.,  p.  72. 
Though  the  requirements  of  the  Code  providing  the 
mode  of  trial  in  criminal  cases  should  appear  wholly 
immaterial,  they  ought,  in  justice  to  the  defendant,  to 
be  complied  with;  a  failure  so  to  do  subjects  the  people 
to  the  probability  of  a  new  trial.    This  view  ia  sus- 
tained in  The  People  vs.  Arnold,  15  Cal.,  p.  476. 

Subd.  2. — This  opening  is  a  simple  statement  of  the 
theory  of  the  case  and  the  circumstances  attending  it, 
as  understood  by  the  prosecution,  under  the  discretion 
of  the  Court,  and  without  argument  or  elaboration, 
and  the  introduction  of  the  proofs  deemed  necessary  to 
support  the  allegations  of  the  indictment.  See  People 
vs.  Williams,  Oct.  Term,  1872,  given  in  Subd.  5,  post. 

Subd,  3. — This  is  the  same  on  the  part  of  the  defense 
that  is  indicated  in  the  note  supra  for  the  people — giving 
the  theory  of  the  defense  and  the  proofs  supporting 
such  theory  or  negativing  the  direct  proofs  of  the  peo- 
ple; and  may  consist  in  stating  any  defense  adopted  in 
the  plea  and  the  grounds  thereof. — See  People  vs.  Wil- 
liams, Oct.  Term,  1872,  and  cases  cited  in  note  to  Subd. 
5,  post. 

Subd,  4. — As  examples  of  cases  wherein  the  Court 
should   allow  the  introduction   of   other  testimony: 

1.  When  surprised  by  the  introduction  of  witnesses 
other  than  those  indorsed   on    the   indictment;  and 

2.  When  the  Court  strikes  out  testimony  already  given 
upon  which  the  defense  relied. — People  vs.  Prceland,  6 
Cal.,  p,  96;  People  vs.  Bealoba,  17  Cal.,  p.  889.  Re- 
butting testimony. — See  People  vs.  Kelly,  28  Cal.,  p. 
423;  People  vs.  Henderson,  28  id.,  )>.  465.  See,  also, 
cases  cited  in  note  to  Sec.  1102,  post.  • 

Subd.  ^.—Courts  may  limit  counsel  to  a  proper  and 


372 


Penal  Code. 


?  g*a  §  S  T.  .-s     «  o  ° 

?  8      s  "^  p  fc  s  bi  J  -c  fl 


o 


o  iii   o 

i     mm  Qt 

a    ^  ^    ®   M 

o   ...  o 


^p-  CD      CB      ^1^ 


•  m  2  S  p»      S 


-  'S  -S  '3  3? 

0  0)  2  CO  -a 


S  Si 


o  ^ 


g    a>    «    o 


«    g    g 

a 


5  .3  * 


>.  -•* 


«  3 

®  "^  ,2  M   «  s  > 

a  -s  ^  I  e  »  ^ 


3s 


•    so 


O     OB 


« 


►  ^  ^  I  g  -i  •§ 


5   o 

1     k 


Pi 

o 
Pk 


o 

t 


reasonnble  consumption  of  timo  in  pref^onting  cftses   to 
juries.      This    discretion,  'which  is  ueces&arily  lar^e, 
should  be  carefully,  if  at  all,  exercised  in  capital  ea£>es, 
and  only  then  under  extiaordinary  circum^taneeg^. — 
People  vs.  Keenan,  13  Cal.,  p.  581.    Such  limitation  oi 
time  must  in  no  case  deprive'the  defendant  of  an  oppor- 
tunity to  present  his  full  defense. — Id.  .  It  is  errar  to 
disallow  the  reading  of  law  to  the  jur3'  by  counsol   in 
the  way  of  illustration,  when  it  is  so  stated,  an<l    in 
deference  to  the  instructions  of  the  Court  as  to  vrbiit 
the  law  is. — People  vs.  Anderson,  July  Term,  1872 
(No.  *J655).    The  Court  correctly  refused  to  allow  tho^ 
prisoner's  counsel  to  make  his  argument  upon  the  ca«« 
made  by  the  prosecution,  in  opening  the  case  of  the 
prisoner.    The  argument  is  to  be  made  when  the  evi- 
dence is  concluded. — People  vs.  Williams  (No.  2883), 
April  Term,  1872,  Sup.  Ct.  Cal. 

Subd.  6. — It  is  proper  to  preface  this  note  by  stating 
that  prior  to  1855  this  subdivision  read:  **The  Court 
shall    then   charge  the  jury,   if  requested  by  either 
party.'*    May  7th,  1855,  it  was  amended  by  inserting- 
the  words  **in  writing,"  in  the  sentence.    It  is  hen; 
allowed  to  be  orally  given,  by  mutual  consent.    The 
Judge,  under  this  section,  "may  state  the  testimony  " 
to  the  jurj';   and  this  may  be  done  at  their  request 
on    returning   into  Court   for   that   puri)ose. — People 
vs.  Ybarra,  17  Cal.,  p.  169.      And  when  it  is  done, 
it  is   presumed  to  have  been  done  properly  in  the 
absence  of  any  showing  to  the  contrary.    To  **  etate 
the  testimony  "  is  a  constitutional  provision. — Const., 
Art.  yi,  Sec.  17.    But  to  do  more,  such  as  to  state 
that  **  if  the  evidence  of  one  of  the  witnesses  was  true, 
the  defendants  were  guilty  of  the  offense  charged,"  aa 
was  done  in  People  vs.  Ah  Fimg,  et  al.,  16  Cal.,  p. 
137,  is  error;  and  it  was  so  held  in  the  case  of  Ybarra, 
supra,  by  the  Court  in  commenting  on  that  case,  where 
it  app(>ars  to  have  been  admitted  that  there  was  no  con- 
troversy on  the  point. — See    instructions    in  murder 
case,  People  vs.  "Williams,  Oct.  Term,  1872,  on  capacity 
to  deliberate.    It  is  not  such  irregularity  as  to  authorize 
a  new  trial  for  a  Judge,  other  than  the  one  who  tried  the 
case,  by  consent  to  charge  the  jury  and  fceive  the  ver* 
diet.— People  vs.  Henderson,  28  Cal.,  p.B71.    Nor  is  it 
such  error  for  the  Judge  of  the  district  to  lesume  his  seat 
and  pass  upon  a  motion  without  objectLn. — Id.    The 
presumption  is  always  that  the  Judge!  charge  is  in 
writing,  unless  the  contrary  appears. — Aoplc  vs.  8hu- 
ler,  28  Cal.,  p.  496;  People  vs.  Chung  Kt,  17  Cal.,  p. 
322;  People  vs.  Garcia,  25  Cal.,  p.  531.    fcontradictoty 
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instructions  not  tolerated. — People  vs.  Valencia,  Oct. 
Term,  1872  (No.  3131).  That  the  Court  may  not 
charge  the  jury  orally,  without  express  consent  of  the 
defendant,  is  settled  by  a  uniform  series  of  decisions,  as 
well  as  by  this  section. — People  vs.  Sandford,  January 
Term,  1872;  People  vs.  Kearney,  April  Term,  1872. 
An  instruction  that  "circumstantial  evidence  should 
be  such  as  to  produce  nearly  the  same  degree  of  cer- 
tainty as  that  which  arises  from  direct  testimony.'* — 
People  vs.  Cronin,  34  Cal.,  p.  201;  People  vs.  Padilla, 
January  Term,  1872  (No.  3011);  and  People  vs.  Mur- 
ray, 14  Cal.,  p.  159.  In  the  Padilla  case,  supra,  the 
Court  say:  "The  true  medium  is  that  the  evidence 
ghall  satisfy  the  jury  to  a  moral  certainty,  and  bej'ond 
a  reai»onab]e  doubt — that  they  shall  be  entirely  satis- 
fied— of  the  guilt  of  the  accused."  The  following  is 
erroneous:  "If  the  defendant,  having  charge  of  the 
house,  had  reason  to  believe  that  the  pei*son  trying  to 
enter  the  houee  by  the  window,  at  the  midnight  hour, 
did  so  for  the  purpose  of  committing  a  felony,  or  other 
xtnlaivful  act,  then  the  jury  will  acquit." — ^See  Sec. 
197,  ante  (§  29),  et  al.;  People  vs.  Walsh,  April  Term, 
1872  (No.  2912). 

Okal  Instructions. — For  fifteen  years,  and  in  all 
the  cases  of  People  vs.  Beder,  6  Cal.,  p.  246;  People  vs. 
Pagar,  8  Cal.,  p.  423;  People  vs.  Ah  Fong,  12  Cal.,  p. 
S'to;  People  vs.  Shaw,  26  Cal.,  p.  78;  People  vs.  Trim, 
o7  Cal.,  p.  274,  it  has  been  held,  "  that  cases  are  numer- 
ous and  uniform  to  the  point,  that  the  giving  of  an  oral 
charge  or  instruction  to  the  jury  in  a  criminal  case, 
without  the  consent  of  the  defendant,  is  error,  and  tliat 
his  consent  cannot  be  presumed  from  his  presence  and 
failure  to  make  the  objection  when  the  oral  instruction 
is  given."  In  fact,  in  one  case  Judge  Baldwin  said  an 
oral  instniction  is  per  se  error,  and  an  offer  to  reduce 
it  to  writing  afterwards  would  not  cure  it. — People  vs. 
Sandford,  January  Term,  1872  (No.  2916).  To  same 
point. — People  vs.  Kearney,  April  Term,  1872  (No. 
2123);  People  vs.  Prohpero,  July  Term,  1872  (No. 
3392).  These  decisions  were  all  under  the  amendment 
of  May,  7th,  1855,  which  is  here  changed  again. 

1094.     (§  3b*3.)     AVhen  the  state  of  the  pleadinjscs  when 

requires  it,  or  in  any  other  case,  for  good  reasons,  and  trial  may 

in  the  sound  discretion  of  the  Courts  the  order  pre-  ^'<»™' 
scribed  in  the  last  section  may  be  departed  from. 

NoTK.— stats.  1854,  p.  81,  Sec.  4.  See  note  to  Sec. 
1095,  post.    The  first  proof  of  the  Penal  Code  prepared 
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by  the  Commiission  gave  the  cIofc  of  the  argument  to 
the  deft'iibe.    This  gave  ri$e  to  opposition  and  discu.^ 
siorif  one  of  the  Comm-ission  favoiing  the  section  a?  it 
here  stands^  with  a  fection  requiiing  the^'Maw  officer" 
of  the  people,  the  District  Attorney,  in  "propria  per- 
sona," to  cloi^e,  in  all  cases  whore  there  was  j>at<f  coun- 
sel assisting  the  prosecution ;  but  since  the  control  of 
this  matter  of  opeiiivg  and  closing  was  within   the 
sound  dif^cretion  of  the  Court  in  all  cases,  it  was  &na1>T 
concluded  to  leave  the  statute  in  this  respect  unchanic«^« 
believing  that  in  all  proper  cases  this  power  of  the  Court 
would  be  exercised,  and  not  left  a  dead  letter.    Encoor- 
agement  for  this  hope  is  founded  in  the  case  of  The 
People  vs.  Butler,  8  Cal.,  p.  435,  where  Burnett,  J. 
(Field,  J.,  concurring),  holds  the  following  lang^a^e: 
"The  State  never  a^ks  anything  but  jus'tice.    On  the 
part  of  the  State  the  prosecution  is  but  a  fair  and  ju^t 
inquiry  into  the  guilt  or  innocence  of  the  accused.     She 
ran  have  no  interest  in  convicting  the  innocent  or  in 
releasing  the  guilty.    She  stands  perfectly  impailial  a« 
biitween  the  community  and  the  individual.    Prose- 
cuting attorney's  should,  therefore,  do  their  duty  faith- 
fully, but  no  more.    They  should  never  act  as  employed 
counsel.    No  advantage  should  be  taken  of  temporary 
public  excitement  against  the  prisoner,  or  of  any  preju- 
dice agaiutet  him  arising  from  any  cause  whatever. 
Aiid  if  such  attempt's  are  made,  the  Court  before  whom 
the  prisoner  is  tried  should  put  a  stop  to  them." 
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•  1095.  (§  364.)  If  the  indictment  is  for  an  offense 
])nnisliable  with  death,  twA^uns^ik^eaeh  side  may 
argue  the  cause  to  the  imy.y^yr^  i3  for  any  other 
uilense,  the  Court  may,  in/fts  discretion,  restrict  the 
jirjrument  to  one  counsej^n  each  side. 


"SoTE.-y^i'iB  section,  before  the  adoption  of  the 
Codes,  inter  the  word  "jury,"  at  end  of  lirst  sentence, 
read  i(8  follows:  "in  which  case  they  must  do  so  alter- 
najfely."  The  recent  famous  case  of  Laura  D.  Fair, 
on  the  construction  of  this  original  section,  as  also  upon 
other  points,  was  appealed  to  the  SupAme  Court,  and 
the  Court,  in  an  able  and  elaborate  opilion,  decided,  at 
the  October  Term,  1872,  that  the  beginmng  of  the  argu- 
ment must  be  determined  under  the  twl  preceding  sec- 
tions, and  that  "by  whomsoever  begun  it  should  pro- 
ceed by  alternation  between  the  counseiengaged,"  and 
concluding  also,  that  one  side  should  opoi  and  the  othn 
close  the  argument.    It  was  also  deternftned  under  the 
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language  of  this  original  section  left  undisturbed,  that 
when  demanded  by  the  defense,  two  counsel  should  be 
heard  in  capital  cases,  and  that  in  such  case  they  must 
present  their  arguments  alternately,  so  that  in  all  cases 
the  one  should  open  and  the  other  side  close.  It  will 
be  observed  that  by  the  omission  of  the  latter  portion 
of  the  first  sentence,  supra,  the  order  of  argument  is 
subject  to  the  discretion  of  the  Court  under  Sec.  1094, 
ante. 

1 096.     (§  365.)     A  defendant  in  a  criminal  action  Defendant 

.  T         ,  «     presumed 

IS  presumed  to  be  innocent  until  the  contrary  is  proved,  JJJJJJf^JJ 
and  in  case  of  a  reasonable  doubt  whether  his  guilt  is  —^^7  ^ 
satis&ctorily  shown,  he  is  entitled  to  an  acquittal.  doubtf*  ** 
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Note. — See  "  Presumption,"  note  to  Sec.  1102,  post, 
and  Whar.  Am.  Cr.  Law,  Sec.  707,  et  seq. 

Benefit  of  Doubt.— The  defendant  is  entitled  to 
benefit  of  any  reasonable  doubt,  whether  a  fact  is  shown 
against  him,  while  preponderance  of  evidence  is  suffi- 
cient to  prove  a  tact  in  his  favor. — People  vs.  Milgate, 
5  Cal.,  p..  127.  **  The  h^'pothesis  contended  for  by  the 
prosecution  must  be  established  to  an  absolute  moral 
certainty,  to  tlie  entire  exclusion  of  any  rational  proba- 
bility of  any  other  hypothesis  being  true,  or  the  jury 
must  find  the  defendant  not  guilty.'* — People  vs.  Strong, 
30  Cal.,  p.  154.  'Mr.  Justice  Shaw's  definition  of  reason- 
able doubt  is:  '*  It  is  that  state  of  the  case  which,  after 
the  entire  comparison  and  consideration  of  all  the  evi- 
dence, leaves  the  minds  of  jurors  in  that  condition  that 
they  cannot  say  they  feel  an  abiding  conviction,  to  a 
moral  certainty,  of  the  truth  of  the  charge,  *  *  •  a 
certainty  that  convinces  and  directs  the  understanding, 
and  satisfies  the  reason  lind  judgment  of  those  who  are 
bound  to  act  conscientiously  upon  it." — Coin,  vs.  Web- 
ster, 5  Cush.,  p.  320;  indorsed  in  People  vs.  Ashe,  July 
Term,  1872  (No.  8413),  and  many  other  California 
cases.  Rule  of  reasonable  doubt  is  that  as  against  the 
defendant  facts  must  be  proved  beyond  a  reasonable 
"*  doubt.    In  his  fiaivor  preponderating  proof  only  is  necesr 

sary. — People  vs.  Milgate,  5  Cal.,  p.  127;  the  charge  of 
Chief  Justice  Shaw,  supra,  in  the  famous  Webstercase, 
approved  in  People  vs..  Strong,  80  Cal.,  p.  151;  People 
vs.  Lachanais,  32  Cal.,  p.  433. 

1097.  (§  366.)  When  it  appears  that  the  defend- 
ant has  committed  a  public  offense,  and  there  is  rea- 
sonable ground  of  doubt  in  which  of  two  or  more 


JS  J 

"S  « 

s  ^ 

a   « 

CO  o' 

U3 


^ 


•^ 


Ki 


When 
reasonable 
doabt  as  to 
degree,  ha 
can  be 
convicted 
only  of 
lowest. 


A. 


^  ^ 


S76 


Penal  Codb. 


Separate 
trials. 


Bisohars- 
iog  one  of 
Bevoral 
defendants 
before 
rerdict, 
that  he 
may  be  a 
witness. 


Bane. 


degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest 
of  such  degrees  only. 

Note.— People  vs.  GiliDore,  4  Cal.,  p.  376;  People  * 
ve.  Backus,  5  Cal.,  p.  278;  People  vs.  Apgar,  35  id.,  p. 
891;  People  vs.  Marsh,  6  Cal.,  p.  543;  People  vs.  Mc- 
Nealy,  17  Cal.,  p.  332;  and  sec  note  to  Sec.  1016,  ante, 
Subd.  3,  where  these  cases  aro  cited.  Two  offenses, — 
Ko  conviction  can  be  had  undor  an  indictment  which 
charges  two  offenses,  if  demurred  to.  Burglary  and 
housebreaking  in  the  dny-time  are,  and  were  intended 
to  be,  two  offenses. — People  vs.  Tackctt,  Jan.  Term, 
1872  (No.  3140). 

1098.  (§  367.)  When  two  oj^ore  defendants  are 
jointly  indicted  for  a  {Muy^jd^^t^fenAaut  requiring 
it  must  be  tried  separatel^^Catner  cases  the  defend- 
ants jointly  indicted  maj/be  tried  separately  or  jointly, 
in  the  discretion  of  tire  Court. 

NoTj8>--Defendants  jointly  indicted  may  be  tried 
separately. — People  vs.  McCalla,  8  Cal.,  p.  301.  And 
for  this  purpose  the  plea  of  "  not  guilty  "  is  a  separate 
plea.— See  note  to  Sec.  1016,  ante.  Electing  to  be  tried 
separately,  and  being  so  tried,  one  is  a  witness  for  the 
other. — People  vs.  Labra,  5  Cal.,  p.  183. 

1099.  (§  868.)  When  two  or  more  persons  are 
included  in  the  same  indictment,  th^Court  may,  at 
anytime  before  the  defendan«6\hy^  gP^^  into  their 
defense,  on  the  application  of  tjire  (Di^rict  Attorney, 
direct  any  defendant  to.be  disoBarged  from  the  indict- 
ment, that  he  may  be  a  witjress  for  the  people. 

Note.— Peopli^s.  Bruzzo,  24  Cal.,  p.  41.  Acode- 
fendant  is  a  competent  witness  on  the  trial  of  another, 
notwithstanding  the  objection  of  the  defendant,  and 
may  testify  to  any  facts  in  his  knowledge,  whether  they 
tend  to  criminate  himself  or  not.  He  must  be  informed 
by  the  Court  that  he  need  not  make  aay  statement 
which  would  criminate  himself.  Whethir  he  does  so 
or  not  is  his  own  business.— People  vs.  i|>dundo,  Oct. 
Term,  1872  (No.  3369). 


1100.     (§  369.)     When  twj^  oymore  p< 
included  in  the  same  indictmfentr  an 
opinion  that  in  regard  to  a  pajcic 
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i8  not  sufficient  evidence  to  put  him  on  his  defense,  it 
miist  order  him  to  be  discharged  from  the  indictment 
before  the  evidence  is  closed,  that  he  may  be  a  wit- 
ness for  his  codefendant. 

Note. — "When  tried  separately,  each  may  testify  for 
the  other. — People  vs.  Newberry,  20  Cal.,  p.  430.  A 
separate  trial  may  in  all  cases  bo  had  under  Sec.  1008, 
ante,  and  when  so  tried,  each  is  a  witness  for  the  other. 
People  vs.  Labra,  5  Cal.,  p.  183. 

1101.      (§  870.)     The  order  mentioned  in  the  last  Effector 

^  '  ^        such 

two   sections  is  an  acquittal   of   the   defendant  dis-  discharge. 
charged,  and  is  a  bar  to  another  prosecution  for  the 
same  offense.  • 

Note.— People  vs.  Bruzzo,  24  Cal.,  p.  41. 

11*02.     The  rules  of.  evidence  in  civil  actions  are  Rules  of . 

evidence  m 

applicable  also  to  criminal  actions,  except  as  otherwise  J^I^jji^i,!^ 
provided  in  this  Code.  •  Sl"^'' 

except,  etc. 
NoTB.— See  Code  of  Civil  Procedure,  Part  IV,  "  Of 

evidence;"  *'  Definition  of  terms,'*  Sec.  7,  ante;  **  Con- 
struction,*' Sec.  4,  ant€;  and  Political  Code,  Part  V, 
^  b   a   o  vr^^ff^HP'^^^^^"  ^"^    sources    of  law,  and  effect  of  the 

I  ^d  '^  a  f  I     ^     §    ^^  Evidence.— (Code  Civ.  Pro.,  Sec.  2061.) 

I^WSSflSl     3      §    ntent  must  be  united.— Sec.  20, 'ante.    De-     . 

S*'«S>*S"^'«      ^      *    '^y  ^  *  witness  in  his  own  behalf. — Code 

£S^o**'0      t     t      Sec.  1879,  and  note.    This  modifies  the  rule 

©"g^roiqaj      f     ^     '^®"^  of  the  accused  is  to  be  inferred  from  his 

^^w^S^J^       a      g    anguage,  since  he  may,  by  being  a  witness  in 

^§wSfl*'H      ^2      a     »ehalf,  explain  what  he  meant. — People  vs. 

fl'S'^SSaS-h.'Sa     1  Cal.,  p.  576.     It  was  en-or  to  rule  out  a 

•..g'3»S«    .*'I3  n  regard  to  defendant's  opportunities  for  hear- 

Sffl^flo      ci'Sc'S'^'*  knowing  of  the  dangerous  character  of  the 

"   9*'S*fl  "^^^^'ipO'^'*  *^®  ground  that  the  defendant  could  best 

,  ^  J  .*  5  "2  "*!  '•'2  a,;;  mpelf  on  that  subject,  "  the  defendant  was  not 

,2S^w^•9S§'»«fwnto  offer  himself  to  prove  any  fact  in  the 

<  •S'^  ©.0.*^  ^agcgr  can  any  presumption  be  properly  indulged 

i  §  S  .3  ^  2  -9  «  f  °  fl.'S  "m  for  not  doing  so." — People  vs.  Anderson,  39 

8'^iv!i"'§C?'S.S  SSs:  704.    It  is  not  a  valid  objection  to  the  exami- 

§  «  <  ^«S>r2^gJ®»fa  witness  that  his  name  i?  not  indorsed  on 

||§sJ®^       g5«g'  ctment.     People  vs.  Bonney,  19  Cal.,  p.  426; 

0§'§«®||'fr^l7^'^8.  Symonds,  22  Cal.,  p.  348.    See,  also.  People 

•  '^  5  S  0  «  pS  -^  f  5  g  o*  'lyn,  29  id.,  p.  562.    Any  witness  may  be  exam- 
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ined,  but  if  his  name  is  not  indorsed  on  the  indictment 
Hnd  his  introduction  is  a  surprise,  it  may,  on  a  proper 
showing,  be  ground  for  postponement  for  surprise.— 
People  vs.  Freeland,  6  Cal.,  p.  96.-  The  venue  or  locus 
delicti  must  in  all  cases  be  shown  to  warrant  a  convio* 
tion.— People  vs.  Parks,  July  Term,  1872  (No.  3338). 
If  no  corpus  delicto  is  shown,  there  can  be  no  convic- 
tion of  the  offense. — People  vs.  Jones,  31  Cal.,  p.  565; 
•People  vs.  Long,  January  Term,  1872  (No.  3154). 

.   WlTNESSKS,    AND     THKIB    CoMPBTKKCT. — A    party 

may  show  a  want  of  competency  by  examining  him  on 
his  voir  d/rc,  or  prove  it  by  other  competent  testimony. 
See  People  vs.  Anderson,  26  Cal.,  p.  129,  where  the 
rules  of  such  examination  are  fully  stated ;  see,  also, 
Co.  Civ.  Pro.,  Sees.  1878-1881,  and  notes;  see  on  the 
subject  of  tebtimonj^f  blacks  and  Chinese,  People  vs. 
Howard,  17  Cal.,  p.  63;  People  vs.  Awa,  27  Cal.,  p. 
638;  People  vs.  George  Washington,  36  Cal.,  p.  658; 
and  People  vs.  Brady,  40  Cal.,  p.  207.    A  witness  may 
testify  falsely,  and  do  so  innocently,  or  by  mistake,  in 
which  case  the  rule  that  **  if  false  in  one  particular  false 
in  all  "  does  not  apply.    It  applies  only  when  he  doe* 
so  willfully.— People  vs.  Strong,  30  Cal.,  p.  151.   When 
there  are  circumstances  of  complicity  between  the  pris- 
oner and  his  wife,  her  exclamations  at  the  time  of  the 
killing  are  testimony  if  in  the  presence  or  hearing  of 
the  prisoner. — People  vs.  Murphy,  April  Term,  1872 
(No.  3113);   see,  also,  same  case  and  same  ruling,  39 
Cal.,  p.  66.    The  defendant  may  teiiify  on  his  trioi^ 
but  not  in  a  preliminary  examination  (under  the  statute 
of  April  2,  1866).    A  statement  made  before  the  com- 
mitting magistrate  is  not  authorized  to  be  under  oath, 
but  it  must  be  in  writing.    If  it  is  given  under  oath,  it 
is  error  to  allow  his  statements  thus  made  to  be  iised  or 
given  in  proof  on  his  trial.— People  vs.  Gibbons,  April 
Term,  1872  (No.  3274).    Since  by  the  rules  of  eri- 
dence  (Part  IV,  Sec.  1879,  Co.  Civ.  Pro.)  all  persons 
are  witnesses,  there  is  no  reason  whv  a  defendant  m^ 
not  be  a  witness  on  his  examination,  as  well  as  on  &a 
trial.    Prisoner  may  be  asked  in  cross-examination  a 

• 

question,  though  his  answer  will  not  be  the  best  evi- 
dence in  degree. — People  vs.  Snellie,  ^ril  Term,l872i 
(No.  2959).  A  vyittxess^  though  not  Ln  expert,  «»»/ 
give  hia  opinion  or  impression  of  the  nental  condition 
of  one  dying  from  a  mortal  wound  -eceived  at  the 
hands  of  the  defendant.— People  vs.  Si  idford,  Januaiy 
Term,  1872  (No.  2916).  "It  approa*  les  knowledge, 
and  is  knowledge,  so  far  as  the  imperi 
nature  will  permit." — Judge 'Gaston, 


ction  of  human 
Iredell,  P*'*' 
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Dying  declarations  (id.)  admitted,  though  deceased  had 
Qo  religious  belief.  Const.,  Art.  I,  Sec.  4^  abrogates 
the  common  law  rule. 

Impkacument  of  Witness. — How  far  cross-exami- 
nation may  be  extended  for  that  purpose,  and  in  what 
it  may  consist. — People  vs.  Donovan,  April  Term,  1872  ' 

(No.  8221).  A  proper  foundation  is  laid  to  impeach  the 
credibility  of  a  witness  by  calling  attention  to  the  time, 
place,  and  parties,  and  to  the  testimony  given  previ- 
ously by  witness  before  a  Coroner.  Tlie  testimony  as 
taken  down  and  signed  by  witness  at  the  Coroner's 
inquest  may  be  introduced  to  impeach  the  witness, 
when  taken  as  directed  by  statute. — People  vs.  Devine, 
October  Term,  1872.  To  discredit  a  witness  by  a  con- 
viction, it  is  not  the  best  evidence  in  degree  to  ask  him 
whether  or  not  he  was  so  convicted;  the  record  is  the 
best  evidence,  and  must  be  produced,  when  such  proof 
is  permissible. — People  vs.  McDonald,  39  Cal.,  p.  697; 
also,  People  vs.  Rinehart,  id.,  p.  449.  In  each  of  these 
castes  the  defendant  was  his  own  witness.  So,  also,  in 
Clark  vs.  Reese,  35  Cal.,  p.  96.  A  party  as  a  witness 
drops  the  character  of  party  and  assumes  that  of  wit- 
ness, and  cannot  be  forced  to  answer  questions  which 
tend  to  degrade  his  character. — 1  Greenleaf  Ev.,  Sec. 
457;  2  Phil.  Cr.  C.  E.  &  H.,  notes,  p.  939;  Newcomb 
vs.  Griswold,  24  N.  Y.,  p.  298.  It  is  not  error  to  allow 
witness  to  use  **  plan  '*  of  a  house  to  illustrate  his  evi- 
dence; it  would  liave  been  better  to  have  first  proved 
the  plan,  but  not  being  offered  as  evidence  it  was  not 
necesnary.— People  vs.  Murphy,  39  Cal.,  p.  56.  Privi- 
leged communications. — See  People  vs.  Atkinson,  40 
Cal.,  p.  285;  "VVhar.  Am.  Cr.  Law,  Sec.  773.  How 
character  of  witness  may  be  attacked. — See  1  "Whar. 
Am.  Cr.  Law,  Sees.  814-816.  And  how  contradicted 
or  sustaiiicd. — Id.,  Sees.  817-821.  How  to  impeach  a 
witness  on  statements  made  out  of  C6urt. — See  People 
vs.  Garnett,  29  Cal.,  p.  622. 

Witnesses  Excluded. — In  general  the  Court  will, 
on  the  application  of  either  of  the  parties,  direct  that 
all  the  witnesses  but  the  one  under  examination  shall 
leave  the  Court. — Roscoe's  Cr.  Ev.,  p.  102;  People  vs. 
Duffy,  1  Wheeler's  C.  C,  p.  123.  And  the  right  of 
either  party  to  require  the  unexamined  witness  to  retire, 
may  be  exercised  at  any  period  of  the  case. — Id.  What 
is  sometimes  called  placing  witnesses  under  the  rule,  is 
to  call  them  all  to  the  bar  of  the  Court,  swearing  them, 
and  then  giving  them  the  charge  not  to  remain  in  Court 
while  any  one  is  being  examined,  under  penalty  of  con- 
tempt.   Witnesses  may  be  excluded  while  one  is  being 
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examined,  on  motion,  in  the  sound  discretion  of  the 
Court. — People  vs.  Garnett,  29  Cal.,  p.  622;  see  Sec 
867,  ante.  Should  a  witness  be  present,  in  disobedience 
to  the  order  excluding  him,  it  is  no  ground  for  r^ecting 
him  as  a  witness;  he  is,  however,  thereby  in  contempt 
of  Court. — People  vs.  Bosovitch,  20  Cal.,  p.  436.  Pros- 
ecution cannot  be  compelled  to  introduce  particular  wit- 
nesses.— People  vs.  Jim  Ti,  32  Cal.,  p.  60.  A  defend- 
ant ought  not  to  be  deprived  of  the  personal  presence 
at  the  trial  of  a  witness  which  may  be  had. — People  vs. 
Dodge,  28  Cal.,  p.  445. 

Excluding  Statements. — Statements  made  by  the 
wounded  party  three  or  four  days  after  receiving  the 
wound  not  being  part  of  the  res  gesias  nor  dying 
declaration^^  were  properly  excludi'd. — People  vs. 
McLaughlin,  October  Term,  1872  (No.  1005);  Com. 
vs.  Densmore,  12  Allen,  p.  587  (Mass.);  Com.  vs. 
Hackett,  2  id.,  p.  136;  Rose.  Crim.  Ev..  p.  26;  Stark 
Ev.  (Am.  ed.),  p.  45;  1  Grenl.  Ev.,  Sec.  109.  State- 
ments of  the  injured  party  tending  to  show  innocence 
of  the  prisoner  are  excluded  properly. — People  vs. 
McCrea,  32  Cal.,  p.  100. 

Disability  of  Witness. — A  pardon  which  does 
not  extend  to  the  offense,  but  simply  to  the  ofTender, 
does  not  give  one  convicted  of  an  infamous  crime  the 
right  to  be  believed  under  oath. — People  vs.  Bowen, 
April  Term,  1872  (No.  2023.) 

Evidence  on  former  Trial  may  b;e  used  on 
SECOND,  when. — That  which  a  witness  testificid  to  on 
the  former  trial  of  the  same  case,  and  between  the  same 
parties,  if  since  deceased,  may  be  given  in  evidence  on 
a  second  trial.  The  rule  is  the  same  in  civil  and  crim- 
inal cases.— People  vs.  Murphy,  April  Term,  1872 
(No.  3113);  same  case,  39  Cal.,  p.  56.  The  minutes  of 
such  testimony,  made  at  the  time,  may  be  read  in  evi- 
dence, and  in  the  case  of  Metis  vs.  0*Hara,  4  Binn.,  p. 
110;  approved  in  Cornell  vs.  Green,  10  S.  &  R.,  p.  17, 
the  recollection  of  the  witness,  by  the  aid  of  such  notes, 
was  received.  Recent  cases  relax  the  old  rule  that  the 
precise  language  must  be  used. — Id.  See  Sees.  204^ 
2054,  Code  Civil  Procedure. 

General  rules  for  the  examinatioil  of  witnesses, 
direct  and  cross-examination  defined. — Id.,  Sec.  2045* 
Direc;t  evidence  for  the  prosecution.  In  nl  prosecutions 
two  facta  are  to  be  proved:  1.  The  commission  of  an 
offense.  2.  That  the  defendant  committld  it. — People 
vs.  Jones,  31  Cal.,  p.  565.  Unless  an  ofilnse  is  proved 
no  one  is  or  can  be  guilty  of  the  charge,  aib  in  such  case 
it  is  not  error  for  the  Court  to  instruct  an  acquittal. — ^Id 
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The  intent  mugt  invariably  appear  when  an  unlawful  act 
is  egtablisbcd.  The  law  prcHumos  an  unlawful  intent  pri- 
marily, and  the  defense  must  it^how  justification  or  othor 
excuse. — People  vs.  Harris,  29  Cal.,  p.  678.  Anotln  • 
offense  than  the  one  charged  may  not  be  proved,  nor 
may  evidence  thereof  be  given,  except  as  to  conviction 
of  former  offense  in  connection  with  the  second  offense 
as  permitted  in  this  Code,  ante.  Sees.  666,  667. — See 
People  vs.  Jones,  31  Cal.,  p.  565.  And  if,  in  defend- 
ant*B  examination,  he  is  asked  regarding  such  other 
offense,  he  answers  negatively,  he  cannot  be  contra- 
dicted aliunde, — Id.  Depositions  taken  before  commit- 
ment, or  otherwise  than  as  specially  provided  by  the 
Code,  cannot  be  used  against  a  defendant. — People  v«. 
Garrett,  6  Cal.,  p.  203.  There  may  now  be  used  before 
the  Grand  Jury,  by  Sees.  686-919,  ante,  depositions 
taken  on  an  examination.  In  The  People  vs.  Williams, 
18  Cal.,  p.  187,  the  Court  suggested  that  where  evidence 
is  offered  on  the  part  of  the  defendant  which  is  of 
doubtful  inadmissibility,  it  would  be  better  to  admit  it 
than  chance  a  reversal  on  an  adverse  ruling.  Objec- 
tions to  admissibility  ought  to  specif3''  the  ground  of 
the  objection. — People  vs.  Frank,  28  Cal.,  p.  507. 
Confessions  or  admissions  ought  to  be  very  carefliUy 
considered  before  they  are  permitted  to  be  proved  as 
evidence  of  guilt.  They  are  defined  in  People  vs. 
Strong,  30  Cal.,  p.  151.  Corroboration  of  confession 
may  be  shown. — People  vs.  Jones,  32  Cal.,  p.  80. 
They  must  be  freely  made  at  the  time. — People  vs. 
Jim  Ti,  id.,  p.  60.  But  if  they  are  not  objected  to  as 
evidence  when  offered,  on  the  ground  that  they  were 
not  made  freely,  the  defendant  must  show  duress,  fear, 
9ompulsion,  or  the  like,  to  avoid  it, — People  vs.  Rodri- 
guez, 10  Cal.,  p.  50.  The  admissions  or  statements 
cannot  be  shown  by  memoranda  made  at  the  time, 
though  the  witness  who  made  them  says  they  are  cor- 
rect.— People  vs.  Elyea,  14  Cal.,  p.  144.  It  may  be 
said  to  be  a  ry(c  that  a  confession  alone  will  not  suffi- 
ciently provo  tli(3  commission  of  a  crime,  if  the  crime  is 
proved  alfnjuU\  or  corroborating  circumstances  are 
shown,  tlien  tho  confession  of  the  person  who  com- 
mitted il  is  sufficient. — People  vs.  Jones,  31  Cal.,  p. 
565.  Tlie  admissibility  of  confessions  must  be  passed 
upon  by  the  Court,  and  it  is  the  correct  method  for  the 
Court  to*  hear  proof  on  this  subject  and  determine  the 
fact  without  the  hearing  of  the  jury  before  it  is  given, 
if  objection  is  made. — People  vs.  Ah  How,  34  Cal.,  p. 
218.  Fear  or  coercion  does  not  exclude  confessions  as 
to  where  stolen  property  is  concealed,  etc. — People  vs. 
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Ah  Ki,  20  Cal.,  p.  177.  When  these  indicia  of  guilt 
are  implied  by  acquiescence  (People  vs.  McCrea,  32 
Cal.,  p.  98),  they  are  admissible  as  guilty  conduct 
rather  than  confessions  of  guilt. — Id.  Counsel  may 
admit  facts  with  consent  express  or  implied  by  defend- 
ant in  the  course  of  the  trial,  which  will  be  admitted 
as' evidence. — People  vs.  Garcia,  25  Cal.,  p.  531.  State- 
ments by  the  defendant  while  asleep  not  evidence- — 
People  vs.  Robinson,  19  Cal.,  p.  40.  It  is  error  to 
exclude  statements  of  the  District  Attorney  which  have 
a  material  bearing  for  the  defense,  made  under  circum- 
stances of  peculiar 'relevancy  to  the  case,  and  the  cred- 
ibility of  his  own  witness. — People  vs.  Robles,  34  Cal.« 
p.  591. 

DeCLARATIONB   of   one   in   KXTRKMrS,  OR   IN  ARTI- 

cuLo  MORTIS. — When  made  by  the  victim  are  evidence- 
on  the  trial  for  murder. — People  vs.  Glenn,  10  CaJ.,  p. 
32,  Consult  on  the  question  of  admissibility.— People 
vs.  Lee,H7  Cal.,  p.  76;  People  vs.  Sanchez,  24  CaK,  p- 
17;  People  vs.  Carkuff,  id.,  p.  640;  People  vs.  YbaiTft, 
18  Cal.,  p.  166;  People  vs.  Lawrence,  21  Cal.,  p.  368. 
It  appears  from  these  cases  that,  in  the  language  of 
Lord  Chief  Baron  Eyre,  in  Rex  vs.  Woodcock,  2 
Leach's  Cr.  Cas.,  pp.  267,  566,  "  That  they  are  declara- 
tions made  in  extremity,  when  the  party  is  at  the  point 
of  death,  and  when  every  hope  of  this  worid  is  gaoe; 
when  every  motive  to  falsehood  is  silenced,  and  the 
mind  is  induced,  by  the  most  powerftil  considerations, 
to  speak  the  truth.  A  situation  so  solemn  and  so  awful 
is  considered  by  the  law  as  creating  an  obligation  equal 
to  that  which  is  imposed  by  a  positive  oath  in  a  Court 
of  justice,"  is  to  be  found  the  reason  as  well  as  the  rule 
of  the  law. — Given  in  1  Green  leaf  E  v.",  Sec.  158.  That 
they  must  be  made  "  under  a  sejise  of  impending 
death,**  which  sense  may  be  proved  by  any  of  the 
ordinary  available  means  of  proof,  directly  by  wit- 
nesses, or  otherwise,  from,  controlling  circumstances. 
It  is,  however,  always  to  be  received  with  the  greatest  A 
caution. 

Depositions  as  Evidence.— See  Sec.  1345,  and 
note;  also,  Sees.  1<>49-1362,  post,  and  note,  may  be 
taken  out  of  the  State.  The  case  of  Pelple  vs.  Francis, 
38  Cal.,  p.  183,  is  superseded  by  th|  latter  sections 
referred  to.  .        ^. 

Defendant's  character,  for  peald  an^Quiet,  in 
murder  trials,  is  always  involved;  ani  evidence  that 
his  character  in  this  respect  is  good'  nay  be  given.— 
People  vs.  Stuart,  28  Cal.,  p.  395.  Elidence  on  this 
fiubject  must  not  be  as  to  a  particulal  &ct,  but  with 
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reference  to  the  whole  ease  then  beinj^  tried. — People 
vs.  Milgate,  5  Cal.,  p.  127.  And  it  ought  to  be  con- 
fined to  cases  where  doubt  exist. — People  vs.  Roberts, 
6  Cal.,  p.  214;  1  Whart.  Am.  Cr.  Law,  Sees.  636-7, 
and  824,  and  notes,  where  the  permission  of  this 
character  of  evidence  is  warmly  supported  and  fully 
discussed.  In  continental  Europe,  and  under  the  civil 
law,  it  is  always  resoited  to,  and  here  it  may  be  prop- 
erly done,  though  its  necessity  does  not  so  pertinently 
exist.  The  prosecution  canno(  attempt  to  show  bad 
character;  but  the  defense,  in  all  cases,  may  show  the 
good  character  of  the  defendant.  It  was  held  in  People 
vfe.  Ashe,  July  Terra,  1872  (No.  3413),  that  the  evidence 
of  previous  good  character,  when  evidence  of  guilt  has 
rebutted  the  legal  presumptimi  that  every  one  is 
innocent  until  the  contrary  appears,  may  be  given  and 
considered  by  the  jury. — 2  Kuss.  on  Cr.  and  Mis., 
p.  704. 

Presumption  of  Guilt  from  the  possession  of  stolen 
property  is  not  increased  because  good  character  is  not 
shown.— People  vs.  Ga.sgaway,  23  Cal.,  p.  51.  Evidence 
of  bad  character  of  defendant  may  only  be  given  when 
good  character  is  attempted  to  be  shown;  but  when  the 
evidence  of  the  defense  simply  tends  to  show  good 
character,  or  tends  to  ^•how  that  the  defendant's  char- 
acter had  been  injured  by  relations  with  deceased,  it 
cannot  be  construed  to  authorize  the  prosecution  to 
make  a  direct  assault  upon  defendant's  character;  nor 
is  the  character  of  a  defendant  for  chastity  involved 
in  the  trial  of  an  indictment  for  murder. — People  vs. 
Laura  D.  Fair,  Oct.  Term,  1872. 

Examination  of  Witness  by  opposite  partt. 
Hypothetical  questions  not  supported  by  facts  proved 
are  improper. — People  vs.  Graham,  21  Cal.,  p.  261.  Con- 
tradictory or  confused  statements  of  a  witness,  or  one 
testifying  to  facts  showing  intimate  knowledge  of  all 
the  facts  under  suspicious  circumstances,  authorizes  the 
greatest  latitude  to  the  cross-examination. — People  vs. 
Williams,  18  Cal.,  p.  187.  Disclosing  part  of  a  con- 
versation entitles  opposite  party  to  all. — People  vs. 
Strong,  30  Cal.  p.  26.  Proof  tending  to  prove  guilt  is 
as  much  to  be  rebutted  as  any. — People  vs.  Kelly,  28 
Cal.,  p.  423. 

Correcting  an  Error— In  ruling  out  testimony 
and  .permitting  either  personal  presence  of  the  witness 
giving  it,  or  his  rejected  statements,  as  taken  down,  to 
be  read,  is  not  error  on  which  a  reversal  will  be  had. — 
People  vs.  Henderson,  28  Cal.,  p.  465.  *  How  far  cross- 
examination  may  be  pursued,  where  testimony  has 
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taken  a  wide  range,  and  rebutting  and  re-direct  eziuni- 
nations  pursued  at  length. — See  People  vs.  Dennis,  39  * 
Cal.,  p.  6a5. 

CrRcuMBTAKG£8  AB  Etidskce. — When  relied  on  to 
convict,  they  are  "to  be *'  not  only  " consistent  with 
the  prisoner's  guilt,  but  inconsistent  with  every  other 
rational  conclusion." — People  vs.  Shuler,  28  Cal.,  p.  496; 
1  Greenleaf 's  Ev.,  Sec.  34.    Also,  People  vs.  8tn>ng, 
80  Cal.,  p,  151;  People  vs.  Dick,  32  Cal.,  p.  213.     In 
all  these  cases  the  rule  seems  to  bo  as  above  stated,  and 
though  not  so  conclusive  as  direct  testimony,  yet  equally 
entitles  the  people- to  a  verdict. — People  vs.  Cronin,  34 
Cal.,  p.  191.    Because  occasionally  circumstances  alone 
have  failed  to  point  out  the  perpetrator  of  crime  is  not 
sufficient  reason  to  regard  them  as  invariably  insuffi- 
cient, and  juries  should  be  guarded  by  the  Court  not 
to  attach  more  than  a  due  weight  to  such  exception?. — 
Id.    Each  link  in  the  chain  of  identification  must  be 
shown  **to  a  moral  certainty,  or  beyond  reasonable 
doubt,'*  and  so  must  the  chain  be  shown  to  be  which 
consists  of  .^uch  independent  and  material  facts. — Peo- 
ple vs.  Phipps,  39  Cal.,  p.  383;  3  Greenleaf  Ev.,  Sec. 
30;  Starkie  Ev.,'9th  Am.,  from  4th  Lond.  ed.,  p.  856; 
Burrell  on  Circ.  Ev.,    p.  733;   Sumner  vs.  State,  5 
Blackf.,  p.  579;  Com.  v.  Webster,  5  Cush.,  p.  31S, 
et  seq. 

Conclusions  must  be  drawn  from  thk  Etidexcr. 
Tins  is  the  peculiar  province  of  the  jury,  and  it  must 
not  be  interfered  with  by  the  Court;  neither  prohibited 
nor  aided,  by  the  Court  declaring  what  is  not  and  what 
isprovedy  nor  stating  that  the  weight  of  evidence  is  in 
favor  or  against  a  given  fact.  The  following  cases  may 
be  consulted  on  this  point. — People  vs.  English,  30  CaK. 
p,  214;  People  vs.  Strong,  id.,  p.  151;  People  vs.  Dick, 
32  id.,  p.  213;  People  vs.  Ah  Fung,  17  id.,  p.  377; 
People  vs.  Xing,  27  id.,  p.  507;  People  vs.  Bagnell,  81 
id.,  p.  409.  And  is  aliko  their  province  to  find  malice. 
People  vs.  Boberts,  6  id.,  p.  214.  Identity  of  properly. 
People  vs.  Jim  Ti,  32  Cal.,  p.  60;  also.  People  vs. 
Linn,  23  id.,  p.  150.  Circumstances  producing  them, 
but  not  the  impressions  themselves,  can  be  subject  of 
proof. — People  vs.  Hurley,  8  Cal.,  p.  l90.  Error,  in 
permitting  certain  improper  evidence  tofco  to  the  jury, 
may  be  cured  by  striking  it  out  and  poirledly  instruct- 
ing the  jury  to  disregard  it.— People  vs]  Hoy  Yen,/84 
Cal.,  p.  176. 

Insanity. — On  the  subject  of  insaniA^  and  want  of 

•  a  deliberative  mind  from  intoxication,  lee  People  vs. 

Williams,  April  Term,  1872  (No.  2883,)  aid  the  instnic* 
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tiona  on  the  subject  there  given,  approved  in  People  vs. 
Kpberts,6  Cal.,  p.  217;  People  vs.  Nichols,  34  Cal.,  p. 
211;  People  vs.  Lewis,  36  Cal.,  p.  531;  People  vs. 
Bel'encia,  21  Gal.,  p.  544;  People  vs.  King,  27  Cak,  p. 
607;  see  note  to  Sec.  1016,  ante.  Evidence^  where  the 
plea  of  insanity  or  drunkenness  is  relied  on. — See  note 
to  Sec.  1016,  ante,  plea  of  not  fi^iltj.  As  to  particular 
cases,  see  note  to  Sec.  959,  ante. 

In  Homicide. — If  any  p&rt  is,  all  of  a  confession 
must  be  admitted  in  evidence. — People  vs.  Murphy,  39 
Cal.,  p.  57.  Witness  being  defendant  nnakes  no  differ- 
ence.— See,  also,  People  vs.  Navis,  8»  Cal.,  p.  106.  A 
prior  difficulty  on  the  day  of  the  homicide,  at  which 
deceased  was  not  present,  ih  inadmissible  for  the  pur- 
pose of  connecting  the  two,  etc. — People  vs.  Stonecifer, 
6  Cal.,  p.  405.  .  Otherwise,  if  the  Court  found  the  con- 
nection to  exist. — Id.;  see,  also,  People  vs.  Smith,  26 
Cal.,  p.  665. 

Beputatiok  and  Charactjcr.— See  "  Character," 
supra,  in  this  note.  That  of  the  deceased  must  not  be 
permitted  to  be  shown  except,  perhaps,  in  a  case  where 
there  is  doubt  about  defendant  acting  in  self-defense. — 
People  vs.  Murray,  10  Cal.,  p.  300.  Reputation,  and 
not  character,  is  the  subject  of  inquiry.— People  vs. 
Anderson,  39  Cal.,  p.  704.  The  record  of  the  convic- 
tion of  one  standing  in  the  relation  of  principal  is  n^ 
evidence  for  any  purpose  against  one  charged  with  him 
under  circumstances  which  shows  him  accessory^  as 
these  terms  formerly  were  understood.  People  vs. 
Bearss,  10  id.,  p.  68.  Deeds  or  other  evidence  of  title 
to  land  about  the  possession  of  which  the  homicide 
occurred,  are  not  evidence. — ^People  vs.  Hohnshell, 
id.,  p.  83;  but  see  People  vs.  Castello,  15  Cal.,  p.  350, 
post,  in  this  note. 

Self-Devknss. — It  may  be  shown  what  occurred  and 
wa^said  by  deceased  to  others,  when  possessing  himself 
of  a  deadly  weapon  found  near  his  body  after  the  con- 
flict, though  defendant  was  not  present,  it  being  part  of 
the  res  gestas, — People  vs.  Arnold,  15  Cal.,  p.  476.  See, 
also,  this  case  and  People  vs.  Lombard,  17  Cal.,  p.  316, 
on  the  subject  of  threats  as  a  j ustification.  With  regard 
to  acts  and  words  as  part  of  the  res  gestas,  see  People 
vs.  Wyman,  id.,  p.  70,  where  it  was  held  that  they  must 
be  contemporaneous,  or  so  nearly  so,  with  the  homi- 
cide,  as  to  have  a  bearing  in  illustrating  its  character^ 
etc.  Here  they  were  ruled  out,  but  the  Supreme  Court  • 
say  the  defendant  was  not  injured  by  the  rulings 
because  he  was  found  guilty- of  manslaughter  only. 
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Where  the  homicide  occurred  when  deceased  was  in 
the  act  of  disturbing  the  po«i>espion  and  property  of 
the  defendant  in  a  mining  claim,  it  is  proper  to  allow 
the  defendant  to  show  ownership  as  part  of  the  res 
gestcB  indicating  the  state  of  defendant's  mind  at  the 
time. — People  vs.  Castello,  15  Cal.,  p.  350. 

Malice  is  established  sometimes  by  proof  that  de- 
fendant went  armed,  etc.,  and  similar  acts  are  permit- 
ted to  be  the  subject  of  inquiry.  As  against  this, 
defendant  may  in  explanation  show  why  he  was  armed, 
etc.,  or  the  like.— People  vs.  Williams,  17  Cal.,  p.  142. 
greats  as  evidence  of  malice. — People  vs.  Sco/^gins, 
37  Cal.,  p.  676.  It  is  proper  to  show  that  threats  are 
communicated  to  defendant  which  were  made  by  de- 
ceased.— People  vs.  Lombaid,  17  Cal.,  p.  316.  Exclu- 
sion of  declaration  when  properly  made,  and  no  advan- 
tage of  the  surprise  is  attempted  to  be  taken,  is  not 
error. — People  vs.  Bealoba,  17  Cal.,  p.  389,  When, 
what,  and  under,  what  circumstances  declarations  are 
inadmissible. — People  vs.  Simonds,  19  Cal.,  p.  275.  It 
would  be  no  defense  to  show  that  a  difficulty  had 
occurred  sufficient  time  prior  to  the  homicide  to  allow 
passion  to  cool;  hence,  proof  of  one  six  hours  prior 
thereto  was  held  to  be  inadmissible  in  the  case  of  People 
vs.  Smith,  26  Cal.,  p.  665. 

Intkkt  is  essential,  and  may  be  proved  directly  or 
by  any  circumstances  tending  to  establish  it. — ^People 
vs.  Pool,  27  Cal.,  p.  5T2.  Threats  against  one  other 
than  deceased  may  not  be  shown  to  have  be^n  made 
immediately  prior  to  the  homicide,  nor  will  quarrels  be 
permitted  to  be  proved. — People  vs.  Henderson,  28  Cal., 
p.  465;  People  vs.  Sooggins,  37  Cal.,  p.  677.  Shooting 
one  person  with  the  intent  to  kill  another,  the  shooting 
is  with  murderous  intent. — People  vs.  Torres,  38  Cal., 
p.  141. 

In  Larckny. — Identity  of  the  ^ffoods  and  owner  as 
laid  in  the  hidictment,  if  not  proved,  fatal;  but  in  this 
case  it  was  sufficiently  proved. — People  vs.  Teresa 
Keane,  April  Term,  1872  (No.  3194).  Intent  may  be 
explained. — People  vs.  Stone,  16  Cal.,  p.  369.  Iden- 
tity of  property  and  reasonable  doubt  of. — People  vs. 
Eckert,  19  Cal.,  p.  603.  Unexplainedl possession  of 
stolen  goods  not  of  itself  sufficient  to  colvict. — People 
vs.  Ah  Ki,  20  Cal.,  p.  177.  Jury  to  judgl  of  credibility 
of  witness. — People  vs.  Eckert,  supra.  In  charge,  the 
Court  must  not  assume  a  fact  to  have  blen  proved. — 
People  vs.  Carabin,  14  Cal.,  p.  438.  Lelislature  may 
declare  grand  larceny  the  larceny  of  spelific  property. 
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eople  V8, 
McCrea,  32  Cal.,  p.  98;  jreopie  v».  uy,..^^,  .^.,  p.  80. 

In  Pebjurt.— People  vs.  Quin,  18  Cal.,  p.  122;  Peo- 
ple vs.  Webb,  38  Cal.,  p.  475,  history  of  case. 

In  Forgery  and  CoirNTERFEiTiNa.--Proof  of  cor- 
poration de  facto.  Time,  and  guilty  knowledge.— 
People  vs.  Frank,  28  Cal.,  p.  607.  Having  counterfeit 
coin.— People  vs.  Farrell,  80  Cal.,  p.  816.  Having 
tools,  etc.,  for  counterfeiting.— People  vs.  White,  34 
Cal.,  p.  183. 

In  AflBAULT— With  intent  to  commit  murder.— See 
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People  vs.  English,  30  Cal.,  p.  214;  People  vs.  HobMA» 
17  Cal.,  p.  424. 

In  Burglary.— See  People  vs.  Jenkins,  16  Cal.,  p. 
431;  People  vs.  Winters,  29  Cal.,  p.  658;  and  Sec  459, 
ante,  et  seq.,  and  notes. 

In  Arson. — See  Sees.  447-455,  ante,  and  nott??;  Peo- 
ple vs.  Hughes,  29  Cal.,  p.  257;  People  vs.  Scott,  32 
Cal.,  p.  200. 

In  Inckst. — See  Sec.  285  and  note,  ante,  and  Sec 
785,  post;  People  vs.  Murray,  14  Cal.,  p.  159. 

1 103.  (§§  371,  372.)  Upon  a  trial  for*  treason,  the 
defendant  cannot  be  convicted  Jifiless  upon  the  testi- 
mony of  two  witnereis  to  th^^ame  overt  act,  or  upon 
confession  in  open  Coui-t^^ff^'^  evidence  be  admit- 
ted of  an  overt  act  nol^j^fr^sly  charged  in  the  indict- 
ment, nor  can  th^lefendant  be  convicted  unless  one 
or  more  overt  a^ro  be  expresslj^  alleged  therein. 

NoTc. — Art.  I,  Sec.  2,  State.  Const.,  and  note.  Ap- 
pendix Pol.  Code  Cal. 

1104^  (§  373.)  Upon  a  trial  fop^  conspiracy,  in  a 
case  where  an  overt  act  i^'fc*^cessp<^  to  constitute  the 
offense,  the  46fendant  camoV^f  coim?;ted  unless  one 
or  more  overt  acts  are  expreyfj'  aTOged  in  the  indict- 
ment, nor  unless  one  of  tbe  acts  alleged  is  proved; 
but  other  overt  acts  not  %^ged  in  the  indictment  may 
be  given  in  evidence. 

1105.  Upon  a  trial  for  murder,  the  commission  of 
the  homicide  by  the  defendant  being  .proved,  the  bur- 
den of  proving  circumstances  of  mitigation,  or  that 
justify  or  excuse  it,  devolves  upon  him,  unless  the 
proof  on  the  part  of  the  prosecution  tends  to  show  that 
the  crime  committed  only  amounts  to  manslaughter, 
or  that  the  defendant  was  justifiable  or  exc|sable. 

Note.— Stats.  1850,  p.  229,  Sec.  37. 


Evideooe 
on  a  trial 


1 106.    Upon  a  trial  for  bigamy,  it  is  notlnecessaiy 

for  bigamy,  to  provc  either  of  the  marriages  by  the  rejister,  cer^ 

tificate,  or  other  record  evidence  thereof,  buithe  same 

may  be  proved  by  such  evidence  as  is  adilissible  to 
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proveja  marriage  in  other  cases;  and  when  the  second 
marriage  took  place  out  of  this  State,  proof  of  that 
fsicty  accompanied  with  proof  of  cohabitation  there- 
after in  this  State,  is  sufficient  to  sustain  the  charge. 

Note.— Stats.  1861,  p.  415,  Sec.  1;  see  note  to  Sec. 
281,  ante. 

1 107.  Upon  a  trial  for  forscino:  any  bill  or  note  pur-  EvideDce: 

^  o     &        •^  x-  upon  atrial 

porting  to  be  the  bill  or  note  of  an  incorporated  com-  b^Jn^'iSuf 
pany  or  bank,  or  for  passing,  or  attempting  to  pass,  or  **^ 
having  in  possession  with  intent  to  pass,  any  such  forged 
bill  or  note,  it  is  not  necessary  to  prove  the  incorpora-     ^ 
tion  of  such  bank  or  company  by  the  charter  or  act  of 
incorporation,  but  it  may  be  proved  by  general  repu- 
tation; and  persons  of  skill  are  competent  witnesses  to  Experts, 
prove  that  such  Inll  or  note  is  forged  or  counterfeited. 

NoTK.— Stats.  1850,  p.  229,  Sec.  79;  see  Sec.  470,  and 
note,  ante. 

1108.  Upon  a  trial  for  procuring  or  attempting  to  Eridenco 

^  .    .  .  ,  upon  trial 

procure  an  abortion,  or  aiding  or  assisting  therein,  or  JjJ^ ..  ^ 
for  inveigling,  enticing,  or  taking  away  "an  unmarried  J^action. 
female  of  previous  chaste  character,  under  the  age  of 
twenty-five  years,  for  the  purpose  of  prostitution,  or 
aiding  or  assisting  therein,  the  defendant  cannot  be 
convicted  upon  the  testimony  of  the  woman  upon  or 
with  whom  the  offense  was  committed,  unless  she  is 
corroborated  b^  other  evidence. 

Note. — See  People  vs.  Joselyn,  39  Cal.,  p.  393;  and 
Sec.  1111,  post,  and  note. 

1 1 09.  Upon  a  trial  for  the  violation  of  any  of  the  Bvidance 

on  a  trial 

provisions  of  Chapter  IX,  Title  IX,  Part  I  of  this  Code,  J^J  «®JJijy» 
it  is  not  necessary  to  prove  the  existence  of  any  lot-  ^^^^^^ 
tery  in  which  any  lottery  ticket  purports  to  have  been 
issued,  or  to  prove  the  actual  signing  of  any  such  ticket 
or  share,  or  pretended  ticket  or  share,  of  any  pretended 
lottery,  nor  that  any  lottery  ticket,  share,  or  interest 
was  signed  or  issued  by  the  authority  of  any  manager, 
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or  of  any  person  assuming  to  have  authority  as  man- 
ager; but  in  all  eases  proof  of  the  sale,  furnishing,  bar- 
tering, or  procuring  of  any  ticket,  share,  or  interest 
therein,  or  of  any  instrument  purporting  to  be  a  ticket, 
or  part  or  share  of  any  such  ticket,  is  evidence  tbat 
such  share  or  interest  was  signed  and  issued  according 
to  the  purport  thereof. 

Note.— Stats.  1861,  p.  229,  Sec.  12. 

1110.  (§  376.)  Upon  a  trial  for  having,  with  an 
intent  to  cheat  or  defraud  another  designedly,  by  any- 
false  pretense,  obtained  the  signature  of  any  person  to 
a  written  instrument,  or  having  obtained  from  any  per- 
son any  money,  personal  property,  or  valuable  thing, 
the  defendant  cannot  be  convicted  if  the  false  jiretense 
was  expressed  in  language,  unaccompanied  by  a  false 
token  or  writing,  unless  the  pretense,  or  some  note  or 
memorandum  thereof  be  in  w^riting,  subscribed  by  or 
in  the  handwriting  of  the  defendant,  or  unless  the  pre- 
tense be  proven  by  the  testimony  of  two  witnesses,  or 
that  of  one  witness,  and  corroborating  circumstances; 
but  this  section  shall  not  apply  to  a  prosecution  for 
falsely,  representing  or  personating  another,  and,  in 
such  assumed  character,  marrying,  or  receiving  any 
money  or  property. 

Note.— Stats.  1862,  p.  53,  Sec.  1. 

1111.  (§  375.)  A  conviction  cannot  be  had  on  the 
testimony  of  an  accomplice,  unless  he  is  corroborated 
by  other  evidence  which  in  itself,  and  without  the  aid 
of  the  testimony  of  the  accomplice,  tends  to  connect 
the  defendant  wittitlie  commission  of  the  offense;  and 
the  corroboration  is  not  sufficient,  if  it  me«ly  shows 
the  commission  of  the  offense,  or  the  circ|mstances 
thereof. 

Note.— Founded  upon  Sec.  375  o^  lie  Criminnl 
Practice  Act  of  1851,  which  read  as  followl 

**  Section  375.  A  conviction  cannot  be  Imd  upon  the 
testimony  of  an  accomplice,  unless  he  be  nrroboratel 


A 
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by  8uch  other  evidence  as  shall  tend  to  convict  the  de-  ^ 
fendant  with  the  comraiBsion  of  the  offense;  and  the 
corroboration  8hall  not  be  sufficient,  if  it  merely  show 
the  commission  of  the  offense,  or  the  circumstances 
thereof.'* 
^  In  The  People  vs.  Ames,  39  Cal.,  p.  403,  says  Justice 
Crockett,  speaking  for  the  Court:  "As  we  construe 
,  this  provision,  the  corroborating  evidence  must  of  it- 
self, and  without  the  aid  of  the  testimony  of  the  accom- 
plice, tend,  in  some  degree,  to  connect  the  defendant 
with  the  commission  of  the  offense.  •  •  •  The  pur- 
pose of  Uie  statute  was  to  prohibit  a  conviction,  unless 
there  was  some  evidence,  entirely  exclusive  of  that  of 
the  accomplice,  whicl)  of  itself,  and  without  the  aid  of 
the  accomplice,  tended  to  raise  at  least  a  suspicion 
of  the  guilt  of  the  accused.'*  The  following  leading 
cases  sustain  the  view  taken  by  Justice  Crockett : 
Rex  vs.  Webb,  6"  C.  &  P.,  p.  595;  Rex  vs.  Wilkes,  7 
C.  &^P.,  p.  172;  People  vs.  Davis,  21  Wend.,  p.  313; 
People  vs..Costello,  1  Denio,  p.  87;  People  vs.  Echert, 
16  Cal.,  p.  110.  The  language  of  the  section  is  modi- 
fied so  that  it  may  fully  accord  with  the  construction 
placed  upon  it  by  the  authorities  cited. — See,  also. 
People  vs.  Gamett,  29  Cal.,  p.  622;  People  vs.  Joselyn, 
39  id.,  p.  393.  "  The  corroborating  evidence  may  be 
slight,  and  entitled  to  but  little  consideration,  never- 
theless the  requirements  of  the  statute  are  fulfilled  if 
there  be  any  corroborating  evidence  which  of  itself 
tends  to  commit  the  accused  with  the  commission  of 
^  the  offense."— People  vs.  Melvane,  39  Cal.,  p.  616. 

Feigned  accomplice  as  witness. — People  vs.  Farrell,  30 
Cal.,  p.  316. 

1112.     (§§  379,  380.)     If  it  appears  by  the  testi-  if  the 

,        \  /.  /«  evidence 

mony  that  the  fkcts  proved  conratitute  an  offense  of  a  *^ow 
higher  nature  tliiui  that  changed  in  the  indictment,  JheonV**'" 
the  Court  may  dire^  the  iury  to  h^Cdrscharged,  and  prSceodmga 

n  j«  ^       ^fj*    j_      _Xy  V.       i_        1.^-^  ..^ic^s     to  be  had 

all  proceedings  on  tfteiTidictm»M  to  be  fiKBpero^^ 


and  may  order  the  deftfn^nt  to  We  commi] 
tinned  on,  or  admitted  to  r>^l  to  answef  anyincBct- 
ment  which  may  bf  found  agaih«t  him  for  the  higher 
offense.  If  an  iMdictment  for  theshigher  offense  is 
found  by  d  Gran'Q  Jury  impaneled  within  a  year  next 
thereafter,  he  must  be  tried  thereon,  and  a*  plea  of 
former  acquittal  to  such  last  found  indictment  is  not 
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^  sustained  "by  the  fact  of  the  discharge  of  the  jury  on 

the  first  indictment. 

« 

Note.— See  People  vs.  AVebb,  38  Cal.,  p.  467.  This 
section  was  so  chanf^ed  as  to  obviate  the  difficulties 
which  seemed  to  require  the  rendition  of  the  deciskMi 
in  the  case  here  cited. 


Coart  may 
disohai^ 
jury  when 
it  baa  not 
jurisdic- 
tion, etc 


1113.  (§  381.)  The  Court  may^irect  the  juiy  to 
be  discharged  where  it  auiears>t!llat  it  has  not  juris- 
diction of  the  offense,  or  th;rfM*#iacts  charged  in  the 
indictment  do  not  constifute  Tin  offense  punishable  by 
law. 


Prooeod-  1114.     (§  8?Z.)     If  the  jurv  is  diacharged  because 

ings.lf  jury     -        ^  _     /^  ,      ,    ,.      .^        «     _^r       tv*  -%  ^ 

diseharged   the  Court  hfts  uot  juiisdictf^  o^Wie  offense  charged 
ofoffen*©**"  in  the  indictment,  and  it  aj^fJea^i^hat  it  was  com- 
SSt'o'f'lh?    mitted  out  of  the  jurisdj^nAff  this  State,  the  de- 
fendant must  be  disch 


Proceed- 
ings in  such 
oa<}e,  when 
offense 
committed 
in  the  State 


ged. 


1115.  (§§  383^^84.)  If  the  offense  was  committed 
within  the  exclusive  jurisdiction  of  anotbfer  county  of 
this  State,  the  Court  must  direct  the  defendant  to  be 
committed  for  such  time  as  it  deco^  reasonable,  to 
await  a  warrant  from  the  jirope^^ounty  for  his  ar- 
rest; or  if  the  offense  is  a  misdroieauor  only,  it  may 
admit  him  to  bail  in^n  undmaking,  with  sufficient 
securities,  that  he  wj^wit^n  such  time  as  the  Court 
may  ai)point,  render  hin^el^amenable  to  a  warrant 
for  his  aiTest  from  the  ^jjAfer  county,  and,  if  not 
sooner  arrested  ther^n,  wl  attend  at  the  office  of 
the  Sheriff*  of  the  c^mty  where  the  trial  was  had,  at  a 
certain  time  party^ilarly  specified  in  the  undeii;aking, 
to  surrender  himself  upon  the  warrant,  if  issued,  or 
that  his  bail  mil  forfeit  such  sum  as  the  Clurt  may 
fix,  to  be  mentioned  in  the  undertaking ;  land  the 
Clerk  must  fortliAvith  transmit  a  certified  corny  of  the 
indictment,  and  of  all  the  papers  filed  in  the  Action,  to 
the  District  Attorney  of  the  proper  countylthe  ex- 
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pense   of  which  transmission  is  chargeable   to  that 
comity.  • 

Note.— See   People   vs.  Mellon,  40  Cal.,  p.  648; 
People  vs.  Stake m,  40  Cal.,  p.  597. 

1116.  (§§  885,  386.)  If  the  defendant  is  not  ar-  Samn. 
rested  on  a  warrant  from  the  proper  county,  as  pro- 
vided in  Section  1116,  he  must  be  discharged  from 
c\istody,  or  his  bail  in  the  action  is  exonerated,  or 
money  deposited  instead  of  bail  must  be  refunded,  as 
the  case  may  be,  and  the  sureties  ii^the  undertaking, 
as  mentioned  in  that  section,  must  be  discharged.  If 
he  is  arrested,  the  same  proceedings  must  be  had 
thereon  as  upon  the  arrest  of  a  defendant  in  another 
•  county  on  a  waiTant  of  arrest  issued  by  a  magistrate. 

1117.     (§§  387,  388.)     If  the  jury  is/discharffed  Procoed- 

jf  ^  ings,ifjury        V 

because   the  facts  as  charged   do  not^onstiJBje  an  discharged 

o  ^     ^^4*^  because  the 

offense  punishable  by  law,  the  Cour^miL^^£iWer  that  conAuute^' 
the   defendant,  if  in  custjidy,  b^^ipfcftirged;    or  if  *'^^^®"®®' 
admitted  to  bail,  that  his  fftffbfl^xqfcerated;  or  if  he 
has  . deposited  money  insteadiof  bail,  that  the  money 
be  refunded  to  him,  unless  ifi  its  opinion  a  new  indict;^ 
ment  can  be  fmmed  upoi^rhich  the  defendant  can  be 


legally  convicted,  in  wMch  case  it  mSy direct  that  the 
case  ^e  submitted  to  ime  same  or  another  Grand  Jury; 
and  if  the  Court  directs  that  the  case  be  submitted 
anew,  the  same  proceedings  must  be  had  thereon  as 
are  prescribed  iii  Section  998. 

S'oTB. — As  a  matter  of  course  the  order  and  the 
ground  of  the  order  are  to  be  made  a  matter  of  record. 


\ 


1118.     (§  389.)     If,  at  any  time  after  the  evidence  when 

evidence 

on  either  side  is  closed,  the  Court  deems  it  insufficient  on  either 

'  Fide  ia 

to  warrant  a  conviction,  it  may  advise  the^ury  to  acquit  coiih  may 
the  defendant.    But  the  jury  are  not  bound  by  the  J^I^Vit!'^ 
advice. 

Note. — Sec  history  of  case  in  People  vs.  Webb,  cited 
in  note  to  Sec.  1112,  ante.  ^ 

50 
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Viow  of  1110.     (§  390.)     When,  in  the  opinion  of  the  Court,/ 

ordt?ed  ^^  ^®  jproper  that  the  jury  should  view  the  place  inl 
conducted,  which  the  offense  is  charged  to  have  been  committed,) 
or  in  which  any  other  material  fact  occurred,  it  inay\ 
order  the  jury  to  bQ  conducted  in  a  body,  in  the  cqs-i 
tody  of  the  Sheriff,  to  the  place,  which  must  be  shown  I 
to  them  by  a  pei^son  appointed  by  the  Court  for  that 
purpose;  and  the  Sheriff  must  be  sworn  to  suffer  no 
person  to  speak  or  communicate  with  the  jury,  nor  to 
do  so  himself,  on  fkiy  subject  connected  with  the  trial, 
and  to  return  them  into  Court  without  unnecessary  j 
delay,  or  at  a  specified  time. 

Knowiedflre  1 120.  (§  392.)  If  a  juror  has  any  personal  knowl- 
hfooSrt^^^  /edge  respecting  a  fact  in  controversy  in  a  cause,  he 
J°^^®/°„)must  declare  the  same  in  open  Couii;  during  the  trial. 
a  witness.  \  j^r  during  the  retirement  of  the  jury,  a  juror  declare  a 
fact  which  could  be  evidence  in  the  cause,  as  of  his 
►own  knowledge,  the  jury  must  return  into  Court.  In 
either  of  these  cases,  the  juror  making  the  statement 
/must  be  sworn  as  a  witness  and  examined  in  the  pre^ 
ence  of  the  parties. 


Jurore  may 

pormittod 
to  separate 
during 
trial. 


If  kept 
together, 
oath  of 
otficer. 


Jnry  at 
oacn 
adjourn- 
mont  mast 
be  admon- 
iiihed,  oto. 


1121.  (§  393.)  The  jurors  sworn  t^ry  an  indict- 
ment maj^  at  any  time  before  th^^robmission  of  the 
cause  to  the  jury,  in  the  discr^^fon  of  the  Court,  be 
permitted  to  separateyjf  be  kf^t  in  charge  of  a  proper 
officer.  The  officer  y/msUoe  «^ru  to  keep  the  jurors 
together  until  the  ncxyn^yftlg  of  the  Court,  to  suffer 
no  person  to  speak^in;hem  or  communicate  with  them, 
nor  to  do  so  hini^f,  on  any  subject  connected  with  the 
trial,  and  to  r9*urn  them  into  Court  at  the  next  meet- 
iu^:  thereof.. 

1122.  (§  394.)  The  jury  must  also,  Jb  each  ad- 
journment of  the  Court,  whether  permittid  to  sepa- 
rate or  kept  in  charge  of  officers,  be  admlnished  by 
the  Court  that  it  is  their  duty  not  to  convJrse  among 
themselves  or  with  any  one  else  on  any  silbject  con- 
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nected  with  the  trial,  or  to  form  or  express  any  opin-  ^^^   H 

ion    thereon  until  the  cause  is  finally  submitted  to  i^f^^^ ^y^ 
them. 


1123.     (§  395.)     If,  before  the  conclusion  of  the  Proceed- 

^  '  •  mgs  when 

trial,  a  jaror  becomes  sick,  so  as*to  be  unable  to  per-  JjJ^^^^j^gg 
form   his  duty,  the  Court  may  order  him  to  be  dis-  perfotm^® 
charged.     In  that  case  a  new  juroV  may  be  sworn  and 
the  trial  begin  anew,  or  the  jury  may  be  discharged 
and  a  new  jury  then  or  afterwards  impaneled. 


1>er1 
tis  duties. 


1124.     (§  398.)     The  Court  must  decide  all  ques-  Court  to 
tions  of  law  which  arise  in  the  course  of  a  trial.  Snaif^"* 

Bribing 
NoTK. — An  Act  of  the  Legi«lature,  passed  between    d-jriug 

the  commission  of  the  crime  and  the  death  of  the  per- 
son on  whom  the  crime  was  perpetrated,  which  declares 
all  olienses  then  committed  to  be  punithable  under  the 
law  in  existence  at  the  date  of  the  Act,  is  valid  and  bind- 
\vift,, — People  vs.  Gill,  6  Cal.,  p.  637;  see,  also,  Sees.  3, 6, 
ante;  and  ample  note  to  Sec.  1102,  ante,  and  cases  there 
cited.    The  next  section  makes  libel  an  exception.' 

1125.  (§  397.)     On  the  tr>l  of>n  indictment  for  On 

^^  '  /j    yr  iidictment 

libel,  the  jury  have  the  righ^^irtjiprniine  the  law  r;|;jy*\^®^' 
and  •  the  fact.  /^^^  S£t' 

Note.— State  fl^t.,  Art.  I,  Sec.  9,  Political  Code,   ^^^ 
Appendix. 

1126.  (§  398.)    Xjn  the  trial  of  an  indictment  for  in  another 

^  '  ,  ,  ca.«es  Court 

any  other  offense  than  libel,  questions  of  law  a^  to  be  ^'Jjjfijjjj^ 
decided  by  the  Court,  questions  ofiCict  hj^he  jury;  of^**^- 
and,  although  the  jury  have  the  p6\vei\^fco  tiji^  a  gene- 
ral verdict,  which  includes  question^f  Tfy^  as  well  as 

.  '^  of  fiict,  they  are  bound,  neverthe)^s,  to  receive  as  law 

;  \  what  is  laid  down  as  such  by  the  Couii;. 

NoTB.— See  note  to  Sees.  1093,  Subd.*6,  ante,  and 
1127,''post;  People  vs.  Anderson,  recent  case,  and  cited 
elsewhere  in  this  Chapter,  on  the  question  of  reading 
law  to  jury.— July  Term,  1872  (No.  2655). 

1127.     (§§  -399,  400,  401.)  •  In  charging  the  jury,  charsin* 
the  Court  must  state  to  them  all  matters  of  law  neces- 
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saty  for  their  information.  Either  party  may  present 
to  the  Court  any  written  charge  and  request  that  it  be 
given.  If  the  Court  thinks  it  correct  and  pertinenty 
it  must  be  given;  if  not,  it  must  be  refused.  Ujjod 
each  charge  presented  and  given  or  refused,  the  Court 
must  indorse  and  sign  its  decision.  If  part  be  given 
and  part  refused,  the  Court  must  distinguish,  showing 
•  by  the  indorsement  what  part  of  the  charge  was  gi\'en 

and  what  part  refused. 

Note. — histrttctiona  asked,  having  no  application, 
though  correct,  may  be  refused. — People  vs.  liobert«,  6 
Cal.,  p.  214.    When  instructions  are  refused,  because 
"fi  §*  °  S'  "^  5  !  fimilar  instructions  are  already  given,  the  refusal  may 

^  oT  S  ^*  3*_g  J  mij>lond  the  jury,  unless  the  ground  of  the  refusal  is 

o  ^   ©  O  -^   g,  stated  in  the  hearing  of  the  jury.— People  vs.  Hurley, 

J  a  ^  ^  ^  •  8  Cal.,    p.    390;    see,    also.   People  vs.  Ramirez,  IS 

^   §   ^  «  •!  I  Cal.,  p.  172;  P(H)plB  vs.  King,  27  Cal.,  p.  507.     If  the 

•   o   S  M   ?  —  instruction  askod,  on  a  point  already  included  in  in- 

g  ^   ®     •   *  .g  structions  given,  is  not  in  language  clear  and  erplicit, 

"3  .S  5  ^       -9  CO  the  ground  of   the  refusal  not  being  stated  •  in    the 

2  >  "S  9*  2   "    •  hearing  of  the  jury,  will  not  be  error. — People  vs.  Hob- 

^        9  f^  j^  ci  O  son,  17  Cal.,  p.  424.    Instructions  deemed  nece««arT, 

Jo  3       Prt* •"  • 

—  "S.  -J   «  "S  5h  either  from  the  course -of  the  argument  or  to  prevent 

.   S  S  o  -^        ^  injustice  because  not  offered  prior  to  argument,  may 

©  ^  ^  "S  2  -"^  C  be  given  by  the  Court,  or  those  of  the  Court  alrea5y 

*s  ®   o  P  2  ©  *^ 

§*  :S  fl  5  '^  g  ^  given  may  be  properly  explained. — People  vs.  Sears, 

p^  -g   g  .9  «S   g  jiT  18  Cal.,  p.  635.    Not  error  to  refuse  to  give  such  as  are 

►»  o  .S  5  ®  5  U  already  given.— People  vs.  Kelly,  28  Cal.,  p.  423;  Peo- 

«   OB  -w"  {«  2   o   8  plc  vs.  Strong,  30  Cal.,  p.  151.    Irrelevant  instructions 

S  3  *5  'P   §   §  "i*y  ^  refus<;d  without  error. — People  vs.  Juarez,  28 


J»  o"  jj  ^  *"§   o  .■*»  Cal.,  p.  280.    To  the  same  effect  as  to  others  refused  on 

©   8  '3  §  £  ,2   >  a  iJtoint  already  instructed  on. — See  People  vs.  Williams, 

g  -^  «  S  .t3  ^  32  Cal.,  p.  280.    Unless  clearly  covered  by  those  given, 

^  1   ^  S  S  ^"  ^  22      1  ^^  instruction  on  the  part  of  the  defendant  should  not  be 

21  S   *  :^  £  r^   ®  CO      ^  refused,  nor  should  a  District  Attorney  olject  to  them.* 

'^  f  §^  ©  jd  o   §  People  vs.  Lachanais,  32  Cal.,  p.  433;  see  note  to  Sec, 

1102,  ante,  and  Sec.  1093,  Subd.  6,  and  note,  and 
therein  of  oral  instructions. 


a  2{  .r   2   g 


Jury  may         1 128.     (§  402.)     After  hearing  the  charf  e,  the  jury 

decide  in  o  ■»  «*      .^ 

Court  or  niav  either  decide  in  Court  or  may  retir^  for  delib- 

retire  m  •'  I 

o?ficS?.^°^  eration.      If  they  do  not  agree  without  aBtiring,  an 

officera.  officer    must    be    sworn   to    keep  them   Agether  in 

some  private  and  convenient  place,  and  nol  to  permit 
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person  to  apeak  to  or  communicate  with  them, 
to  do  80  himself,"  unless  by  order  of  the  Court,  or 
c  them  whether  they  have  agreed  upon  a  verdict, 
to   return  them  into  Court  when  they  have   so 
ed,  or  when  ordered  by  the  Court. 


1129.     (§403.)     When  a  defendant  who  has  riven  whon 

^  \  .  .  .  defendant 

l>a.i]    appears  for  trial,  the  Court  may,  in  its  discretion,  o°  ^aii 
at    any  time  after  his  appearance  for  trial,  order  him  fema/ be 
to    "be   committed  to  the  custody  of  the  proper  officer  ®**™™'"®^ 
of  tlie  county,  to  abide  the  judgment  or  further  order 
of  tlie  Court,  and  he  must  be  committed  and  held  in 
custody  accordingly. 

Note. — And  this  may  be  done,  notwithstanding  bail 
may  have  been  taken,  or  directed  to  be  taken,  by  the 
Supreme  Court,  oi^  Justice  thereof.  This  note  is  8U|<- 
gested  by  the  recent  Tip  McLaughlin  case,  in  the  Sixth 
District  Court,  for  Sacramento  County.  It  would  seem 
to  be  the  proper  course  to  pursue  in  all  cases  whero 
there  is  affixed  a  capital  punishment  to  the  crime  for 
which  the  defendant  is  about  to  be  tried.  It  would 
appear  strange  for  a  defendant  to  be  able,  by  the  for- 
feiture of  bail,  to  avoid  the  extreme  penalty  of  the  law. 
If  payment  of  the  bail  bond  would  suffice,  the  very  rich 

a-      Upon  a  tnal  for  larcer!!?!^'^  ^^'^'  "^  *"'°^,  **  " "™- ' 
,y,  bank  notes,  certificates  of  stock         '"f*  °'  '™'^  ""*  ^^"^  SSl?„^. 
rities,  the  allegation  of  the  indictol  7       "*^^^  '"^^  °"  '"''^  ^-'^ 
rds  the  description  of  the  property  i^L?  -^^  *' 
jflfender  be  proved  to  have  embe2zled<r!T     '' 
yjr,  bank   notes,  certificates  <iij^     ^  ^^  ^^1 
rity/ although  the  rtQy^l§J^fc^      ^\  valuable 

,,  certificates  of  ^"^^CZ^yJ^^      ^^  of  bank 

La  •  and  upon  ft'^nal/WfeLk    \  *®<"inty,  be  not 

ea,  »""       J  >'\^^^"TP^l>ezzlement  \i  ix.        fs  submitted 

er  be  prove^  have  em^ed  anvl"       *^  ^'- 

ier  monerTany  bank  note,  certifi  J     .    °^  ^'oin 

fcble  oej>*&ity,  although  such  piece T      '*^*''''  «'  ^^^  "**'  "^'"^ 

^,  o*4uch  bank  note,  certificate  of  steT  ''  '*«^  toother. 

^ecimty.  may  have  been  deUvered  te  h^!'  ''  ''^''' '  "'«'»• 

some  part  of  the  value  thereof  should  K    "*  "^^^^ 

^  party  dehTenng  the  same,  and  8„1     ^""^^^ 

.  |,^n  returned  accordingly.  P*^  shalj 
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What 
papers  the 
jury  may 
take  with 
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Section  1138.  If  after  retirement  may  return  into  Court  for  informa- 
tion. 
•  •     1139.  If  juror  after  retirement  become  sick,  etc,  jury  to  be 
discharged. 

1140.  Not  to  be  discharf^ed  for  any  other  cause,  unless  there 

is  no  reasonable  probability  that  they  can  ttfrree. 

1141.  When  jury  discharged  or  prevented  from. giving  a 

veidict,  caupe  to  be  again  tried. 

1142.  Court  may  adjourn  during  absence  of  jury,  but  deemed 

open  for  all  purposes  connected  with  cause. 

1143.  Final  adjournment  discharges  jury. 

1136.  (§  404.)  A  room  must  be  provided  hy  the 
Supervisors  of  each  county  for  the  use  of  the  jary, 
upon  their  retirement  for  deliberation,  with  suitable 
furnitufe,  fuel,  lights,  and  stationery.  If  the  Super- 
visors neglect,  the  Couil;  may  order  the  Sheriff  to  do 
so,  and  the  expenses  incurred  by  him  in  carrying  the 
order  into  effect,  when  certified  by  the  Court,  are  a 
county  charge. 

Note. — See  "  Other  county  charges,**  Political  Code 
Cal.,  Sec.  4344,  Subd.  8. 

1 1 36.  (§  405.)  While  the  jury  are  kept  together, 
either  during  the  progress  of  the  trial  or  after  their 
retirement  for  deliberation,  they  must  be  provided  by 
the  Sheriff,  at  the  expense  of  the  county,  with  suitable 
and  sufficient  food  and  lodging. 

1137.  (§§  406,  407.)  Upon  retiring  for  delibera. 
tion,  the  jury  may  take  with  them  all  papers  (except 
depositions)  which  have  been  received  as  evidence  iu 
the  cause,  or  copies  of  such  public  records  or  private 
documents  given  in  evidence  as  ought  not,  in  the 
opinion  of  the  Court,  to  be  taken  from  the  person 
having  them  in  possession.  They  may  aLI>  take  with 
them  the  written  instructions  given,  and  lotes  of  the 
testimony  or  other  proceedings  on  the  trill,  taken  by 
themselves  or  any  of  them,  but  none  talien  by  any 
other  person. 

Note. — It  heretofore  rested  in  the  dLcretion  of  the 
Court  to  permit  the  jury  to  take  the  inltnictions  with 
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them  to  the  jury  room.    It  was  frequently  cause  for 
their  return  to  inquire^  in  regard  to  the  instructions; 
hence  the  necesaitv  and  propriety  of  the  change^  ^ 

If  aftor 

1138.     After  the  jury  have  retired  for  deliberation,  if  >  retirement 
there  be  anj  disagreement  between  them  as  to  the  testi-  '  |t»^£r 
mony,  or  if  they  desire  to  be  informed  on  any  point  of '  maUon, 
law  arising  in  the  cause,  they  must  require  the  officer  to; 
conduct  them  into  Court.     Upon  being  brought  into; 
Court,  the  information  required  must  be  given  in  the! 
presence  of,  or  after  notice  to,  the  District  Attorney ,{• 
and  the  defendant  or  his  counsel,  or  after  they  have|p 
been  called. 


•^  a 


present  on  all  such  occasions,  and  his  attorney  should 
be  present  or  have  notice  to  appear.  The  notice  should 
also  be  given  in  cases  of  misdemeanor. — See  Sec.  1148, 
and  note  to  Sec.  1181,  post,  Subd.  1.  It  is  a  fatal  error 
for  a  juiy  to  return  into  Court  and  receive  instructions 
in  the  absence  of  defendant's  attorney,  or  without  proof 
of  notice  to  him  of  their  return,  when  they  have 
retired,  under  instructions  of  the  Court,  to  deliberate 
upon  their  verdict. — People  vs.  Trim,  37  Cal.,  p.  274. 
And  tnis  is  so  though  the  defendant  was  present  in 
person. — Id. 

11 39.  (8  409.)    If,  after  the  retirement  of  the  jury,  if  juror 

after 

one  of  them  be  taken  so  sick  as  to  prevent  the  con-  roUremont 

tinuance  of  his  duty,  or  any, other  accident  or  cause  j^Jry'tob; 

occur  to  prevent  their  being  kept  for  deliberation,  the  *^"«***'^«<^ 
jury  may  be  discharged. 

1 140.  (§  410.)     Except  as  provided  in  the  last  sec-  Not  to  be 

^  ^  r  r  discharged 

tion,  the  jury  cannot  be  discharged  after  the  cause  is  %J°y 
submitted  to  them  until  they  have  agreed  upon  their  J*^||^ 
verdict  and  rendered  it  in  open  Court,  unless  by  con-  ieaJonaWe 
sent  of  both  parties,  entered  upon  the  minutes,  or  un-  that  they 

can  agree. 

less,  at  the  expimtion  of  such  time  as  the  Court  may 
deem  proper,  it  satisfactorily  appears  that  there  is  no 
reasonable  probability  that  the  jury  can  agree. 

Note. — Under  the  ruling  of  the  Supreme  Court  in 
the  case  of  The  People  vs.  Webb,  88  .Cal.,  p.  467,  it 
was  claimed  in  The  People  vs.  Tip.  McLaughlin,  on 
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Final  ad- 
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habofls  corpus  (not  yet  published,  but  decided  in  the 
year  1871),  that  a  discharge  of  the  jury  again&t  the 
objection  of  the  defendant  operated  as  an  acquittal; 
but  the  Supreme  Court  did  not  so  hold.  They,  bow> 
ever,  admitted  the  defendant  to  bail,  and  subsequently 
the  Court  below,  on  the  conviction  of  the  def<a)dant. 
declined  to  commit  Mm  because  the  Supreme  Coort 
had  admitted  him  to  bail.  This  latter  act  was  cer- 
tainly error. 

1141.  (§  411.)  In  all  cases  whepe^jury  are  dis- 
charged or  prevented  fi'om  givin^a  verdict  by  reason 
of  an  accident  or  otLeflteaus^^ceD^where  the  defend- 
ant is  discharged  frDi^^ne^.iiJu^^  during  the 
progress  of  the  trialo^ftein!i^cause  is  submitted  to 
them,  the  cause  jriay  be  again  tried  at  the  same  or 
another  term. , 

Note. — See  note  to  Sec.  1181,  post. 

1142.  (§  412.)  AVhile  the  jury  are  absent  the 
Court  may  adjourn  from  time  to  time,  as  to  other  busi- 
ness, but  it  must  nevertheless  be  open  for  every  pur- 
pose connected  with  the  cause  submitted  to  the  juij' 
until  a  verdict  is  rendered  or  tb^  jury  discharged. 


1143.     (§413.) 
discharges  the  jury. 


urnm^nt  of  tlM  Court 


CHAPTER  IV. 


THE   VERDICT. 

SSCTIOK  1147.  Return  of  jury. 

1148.  Appearance  of  defendant. 

1149.  Manner  of  takinjj^  verdict. 

1150.  Verdict  may  be  general  or  special. 

1151.  General  verdict. 

1152.  Special  verdict. 

1153.  Special  verdict,  how  rendered. 

1154.  Form  of  special  verdict. 

1155.  Judgment  on  special  verdict. 

1156.  When  special  verdict  defective,  new|rial  to  be  ordered. 

1157.  Jury  to  find  degree  of  crime. 
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fixcnoK  1156.  Jury  may  find  upon  charge  of  preTious  conviction. 

1159.  Jury  may  convict  of  lesser  oifense,  or  of  attempt. 

1160.  Verdict  as  to  some  defendants,  and  another  trial  as  to  V 

others. 

1161.  In  what  cases  Oourt  may  direct  a  reconsideration  of 

the  verdict. 

1162.  When  judgment  may  he  given  on  informal  verdict. 

1163.  Polling  the  jury. 

1164.  Recording  the  verdict. 

1165.  Defendant,  when  to  be  discharged  or  detained  after 

acquittal. 

1166.  Proceedings  upon  general  verdict  of  conviction  or  a 

Special  verdict. 

1147-  (§  414.)  When  the  jury  have  agreed  upon  lutumof 
their  verdict  they  must  be  conducted  into  Court  by 
the  officer  having  them  in  charge.  Their  names  must 
then  be  called,  and  if  all  do  not  appear,  the  rest  must 
be  discharged  without  giving  a  verdict.  In  that  case 
the  action  may  be  again  tried  at  the  same,  or  another 
term. 

1 148.  (§  415.)    K  indicted  for  a  felonw^he  defend-  Appear 

^^^^  ^^«^  ance  of 

ant  must,  before  the  verdict  j^<Afcep»€f(!Qippear  in  per-  defendani, 
son.    If  for  a  misdemeanor^th^^jdim  may  be  ren- 
dered in  his  absence.    ^,0^        " 

1149.  (§  416.)     when  the  jury  appear  they  must  Manner  of 
be  asked  by  the  Court,  or  Clerk,  whether  they  have  ▼•nUet. 
agreed  upon  their  verdict,  and  if  the  foreman  answers 

in  the  aflirmative,  they  must,  on  being  required,  de- 
clare the  same. 


\ 


1150.    (§  417.)     The  jury 
verdict,  or,  when  they  are  iri 
eflfect  of  the  fects  proved, 
indictment  for  libel,  fig^sKa  special  verdict. 


a  general  Ve^diet 

—  ma]^  ]be 

to   the    ICffal  general  or 
o        speoiaL 

except  upon  an  | 


L: 
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1151.    A  general  verdict  upon  a  plea  of  not  guilty  is  ^^^     ^ 
either  **  guilty  "  or  *'  not  guilty,"  which  imports  a  con- 
viction or  acquittal  of  the  offense  charged  in  the  in- 
dictment. L  Upon  a  plea   of    a  former  conviction  oi 
•  acquittal  of  the  same  offense,  it  is  either  ''for  the 
people  "  or  '*  for  the  defendant."    When  the  defendan 
is  acquitted  on  the  ground  that  he  was  insane  at  th' 
time  of  the  commission  of  the  act  charged,  the  verdic 
^.  niiiflt  be  **not  guilty  by  reason  of  insanity."    Whe 
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between  the  indictment  and  the  proof,  the  verdict  mi 
^  be  "not  guilty  by  reason  of  variance  between  indiiC 

/^^^i^  /^^l  ment  and  proof." 

KoTX. — If  a  general  verdict  of  guilty  is  rendered,  it 
is  a  conviction  on  every  material  allegation  charged  in 

•^  the  indictment,  and  if  the  indictment  is  for  murder,  so 

is  the  verdict;  hut  if  the  jury  intend  a  conviction  of  a 
lesser  offense  than  the  principal  offense  charged  bat 
necessarily  included  in  it,  the  offense  of  which  the  jury 
so  intended  to  find  the  defendant  guilty  must  be  fpeci- 
^v  fied. — People  vs-  March,  6  Cal.,  p.  643.    On  an  indict- 

ment for  murder,  the  verdict  must  specify  whether  it  is 
of  the  first  or  second  degree,  and  if  it  does  not  the  Cuart 
ought  to  order  the  jury  to  make  the  specific  finding.— 
People  vs.  Marquis,  15  Cal.,  p.  38.  A  recommendatioa 
to  mercy  is  improperly  stated  in  the  verdict,  as  it  is 
addressed  to  the  Court;  hut  being  no  part  of  the  ver- 
dict does  not  vitiate  it,  and  it  is  not  error  for  the  Court 
to  direct  the  verdict  without  the  recommendation,  to 
be  recorded.— People  vs.  Lee,  17  Cal.,  p.  16.  It  is  the 
duty  of  the  jury  to  determine  the  degree  of  guilt,  and, 
though  the  indictment  charge  murder  in  the  second 
dcgrtte,  it  was  held  that  the  juiy  might  find  a  verdict 
of  guilty  of  murder  in  the  first  degree. — People  vs. 
Nichol,  34  Cal.,  p.  211.  Under  an  indictment  for  *^aa 
assault  with  intent  to  commit  murder,"  a  verdict  of  the 
jury  "  guilty  of  an  assault  with  intent  to  do  bodily 
injury,"  is  a  conviction  of  a  simple  assault  only.— 
People  vs.  Yanard,  6  Cal.,  p.  662;  but  see  People  ^ra. 
English,  30  Cal.,  p.  214,  where  it  was  held  that  a  Judg- 
ment tor  a  felony  was  sustained  by  such  a  verdict,  with 
the  addition  in  the  verdict  that  the  assault  was  *^  with  a 
deadly  weapon."  Verdict  does  not  cure  the  defects  of 
V  an  indictment. — People  vs.  Wallace,  9  Cal.,  p.  30.    A 

A     .   *\  verdict  is  conclusive  as  to  the  venue  having  been  proved 

when  it  reads  **  gyiUy  as  charged  in  the  indictment," 
and  the  indictment  charges  the  place. — People  vs. 
Magallones,  15  Cal.,  p.  426.  Verdict  acquitting  defend- 
ant of  forging  and  uttering  indorsement  on  an  instra- 
ment  is  not  an  estoppel  upon  any  matter  a/tttiKle.— 
People  vs.  Frank,  28  Cal.,  p.  507.  ToHnd  one  g^uilty 
who  is  not  named  in  the  indictment  is  knding  the  one 
named  not  guilty. — People  vs.  Ah  Ye,Bl  Cal.,  p.  451. 
But  entitling  the  cause  in  the  case  as  olginally  named 
in  the  indictment,  when  the  true  namedEvas  discovered 
and  used  on  the  trial,  is  not  vital  errorland  judgment 
is  sustained  against  the  true  defendant.-IPeople  vs.  Ah 


•«*• 
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Kim,  34  Cal.,  p.  189.  If  defendant  ir  not  present  when 
verdict  is  rendered,  but  enters  immediately  after  it,  and 
before  the  jury  is  discharged,  unless  his  rights  are 
prejudiced  it  will  not  be  held  to  be  vital  error. — People 
vs.  Miller,  33  Cal.,  p.  99. 

1 152.  {§  419.)     A  special  verdict  is  that  by  which  Special 

^  "^  verdict 

tlie  jury  find  the  facts  only,  leaving  the  judgment  to 
the  Court.  It  must  present  the  conclusions  of  feet  as 
established  by  the  evidence,-  and  not  the  evidence  to 
prove  them,  and  these  conclusions  of  fact  must  be  so 
presented  as  that  nothing  remains  to  the  Court  but  to 
draw  conclusions  of  law  upon  them.  / 

Note. — A  Court  may  not  direct  a  jury  to  find  a  cer-     //^ 
tain  verdict,  either  special  or  general,  but  may,  on 
request,  instruct  them  as  to  their  right  to  find  either. — 
People  V8.  Antonio,  27  Cal.,  p.  404. 

< 

1 153.  (§  420.)     The  special  verdict  must  be  re-  Spedai 

-■■I  ......  ...  verdict, 

daced  to  wntmg  by  the   jury,  or  in  their  presence  how  • 
entered  upon  the  minutes  of  the  Court,  read  to  the 
jury  and  agreed  to   by  them,  before   they  are  dis- 
charged. 

Note.— See  note  to  Sec.  1151,  ante,  and  1181,  post, 
and  notes. 

1154.  (§421.)     The  special  verdict  need  not  be  Form  of 

,  spooial 

in  any  particular  form,  but  is  sufficient  if  it  present  verdict, 
intelligibly  the  facts  found  by  the  jury. 

1 156.     (§  422.)     The  Court  must  give  judgment  judgment 
upon  the  special  verdict  as  follows:  vewUct! 

1.  K  the  plea  is  not  guilty,  and  the  facts  prove  the  . 
defendant  guilty  of  the  offjense  charged  in  the  indict- 
ment, or  of  any  other  oflfense  of  which  he  could  be 
convicted  under  that  indictment,  judgment  must  be 
given  accordingly.  But  if  otherwise,  judgment  of 
acquittal  must  be  given. 

2.  K  the  plea  is  a  former  conviction  or  acquittal  of 
the  same  ofi'ense,  the  Court  must  give  judgment  of 
acquittal  or  conviction,  as  the  facts  prove  or  fail  to  { 
prove  the  former  conviction  or  acquittak 
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Note. — Siibd.  1. — See  note  to  Sec.  1 151,  ante,  aatS 
cases  there  cited.    See,  aUo,  note  to  Sec.  1016,  ante, 
Subd.  2,  and  cases  there  cited.    A  defendant  maj  be 
found  guilty  of  any  offense  necessarily  includi-d  withia 
that  charged  in  the  indictment.    As  an  example,  man- 
slaughter in  an  indictment  for  murder. — People  ts. 
English,  30  Cal.,  p.  214.    See  cases  cited  elsewhere  in  tJie 
preceding  chapter,  and  note  to  Sec.  1102,  ante.     Of  an 
assault  with  a  deadly  weapon  with  the  intent  to  do 
great  bodily  harm,  under  an  indictment  for  an  asi^aQlt 
with  a  deadly  weapon  with  intent  to  do  murder. — ^Peo- 
ple vs.  Congleton,  July  Term,  1872  (No.  3382);  People 
T8.  Jacobs,  29  Cal.,  p.  579;  Peoplp  ts.  DaTid^on,  3 
Cal.,  p.  133;  Ex  Parte  Ah  Cha,  40  id.,  p.  426;  People 
vs.  Vanard,  6  Cal.,  p.  562;  People  vs.  English,  30  CaU 
p.  214.    A  verdict  **  guilty  of  an  assault  with  a  deadly 
weapon  with  intent  to  do  bodily  harm  on  the  person  of 
A.  F.  Murphy,"  is  equivalent  to  the  language  of  the 
statute,  "assault  with  a  deadly  weapon    »    ♦    ♦    witi 
intent  to  inflict  on  the  person  of  another  a  bodily  in«  - 
jury."— Sees.  217,  220,  ante  (old  J  50).    "  To  do  bodily 
harm  upon  the  person  of  another,"  is  certainly  to  "in- 
flict upon  the  person  of  another  a  bodily  injury."    The 
modes  of  expression  are  of  the  same  import, — People 
vs.  Congleton,  July  Term,  1872  (No.  8382J. 

Subd,  2.^See  Sec.  1016,  ante,  Subd.  .3  and  nots, 
with  cases  there  cited. 

When  1156.     (§  423.)     K  the  jury  do  not,  in  a  special 

verdict  verdict,  pronounce  affirmatively  or  negatively  on  the 

to  be*"*^'  facts  necessary  to  enable  the  Court  to  give  judgment, 

ordarod.  ^^  •£  ^j^^y  gj^^  ^.j^^  evidence  of  facts  merely,  and  not 

the  conclusions  of  feet,  from  the  evidence,  as  estab- 
lished to  their  satisfaction,  the  Court  must  order  a  new 
.    trial. 

Jury  to  find       1157.     Whenever  a  crime  is  distinguished  into  de- 

docroo  of 

orimo.        grccs,  the  jury,  if  they  convict  the  defendant,  must 
find  the  degree  of  the  crime  of  which  he  i|  guilty. 

Note.— Stats.  1856,  p.  219,  Sec.  2.  m  The  People 
vs.  Campbell,  October  Term,  1870  (40  cil.,  p.  137),  the 
Court  say:  **  On  the  trial  the  jury  ren«red  a  verdict 
finding  him  guilty  of  the  crime  chargcdlin  the  indict- 
ment," and  recommended  him  to  thekiercy  of  the 
Court,  but  did  not  specify  the  degree  |>f  murder  of 
which  they  found  him  guilty.    The  defwdant  moved 
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an  arrest  of  judgment,  on  the  p^und  that  the  verdict 
was  insufficient,  on  account  of  its  omission  to  specify 
the  degree  of  murder.  "I  think,"  says  Justice* Tem- 
ple, **that  the  objection  was  well  taken,  and  that  the 
Court  should  have  set  aside  the  verdict/'  Justice 
Crockett  rendered  a  supplemental  opinion,  in  which 
all  concurn^,  and  say  the  true  rule  is  laid  down  in 
People  vs.  Schwartz,  32  Cal.,  p.  160. 

DiFFKKKKT  CoUNTS. — Prosecution  cannot  be  required 
to  select  which  of  several  counts,  charging?  the  same 
crime,  the  defendant  shall  be  tried  upon. — People  vs. 
Shotwell,  27  Cal.,  p.  394.  Where  burglary  and  lar- 
ceny are  commingled  in  an  indictment,  and  a  trial  is 
hft'd  for  burglai7|  without  demurrer,  it  would  be  error 

that  they  might  find  the  defendant. 
People  vs.  Gamett,  29  Cal.,  p.  622. 

a.     Whenever  the  fact  of  a  Dreinn„  ous  conviction  Jury  may 

er  oflfense  is  charefi/l  iV  «    •  ^7^^"^  conviction  i  -x-  *u      ^  ^       ^S^  ^^? 
i^A  ■!•         ™"  ^^  *n  uidietmo,.*  ly   '^"oniif  they  find  a  charpof 

md  a  verdict  of  ffnilfi,  ^/  ^  *""'c™ent,  the  jurv  ,  ,      prevfoas 

bnits  the  charge,  S&T'  ''  ^'  defe„h^«*^« 
such   previous  conrfMa^^'  "®*  ^^  ^  suf  ^^  ^^^'  ^'  ^' 

find  the  ch^of  p„C  ^^"^«faon  r^j  y^  ^ 

imi  ihe^h&ige  of  miwi..^    ""'^^ction  true  "  «,  the  defendant  Jury  mar  c>^ 

»iivictloi..  ™  »'  I*  not  mft^^e  i,  charged  "•  ■«^"- 

o  commit  the 


0.    Where  "^le  indictment  charges  an  m«»  u    •         "    " 

i,  ^th  intent  to  do  mnrder,  and  the      ,.        *  ^^  a  deadly  '"*^»  '^'^^  ^^*®  *®  Subd. 

«ii  made  with  the  intent  to' do  bodilJLj!  ?^  ^^®  "*^t  to  o^*  ante. 

nly  included  in  the  charge    PeoijL^^®  °*'*^ '°nad  is 

let  of  assault  "to  do  bodily  hB^^'  ^'^'^''^  ^  Cal,  93.  t  against  several,    Verdict  .8 

tdict  of  assault  "  to  inflictiZni.  ^^^    is  eqniraUn*  .   .        .       i ,    .1.         ^  «>°>« 

»    Tfl      A  v^T^inf  4J  ^^^^^"*^®  Person  of  anntt,  '     .       *  vet  as  tO  all,  they    defendants. 

Id.    AveTdictlbdiiifadefendAiif««i  '°®'»Milv  *°d 

odily  harm,  is  a  v^for  a  misde^l^^  °'  ?  "^"^^  ^  do     ^^^^^'^  *^  ^^om   -ot»>-^ 
*imprisomnent  in  the  State  Prison.   &  ^^u  ^l "^^ '^^  »ot  .«lust  be  entered   "'*^'"- 

^iw^  Mack,  44  Cal  579  .,  , 

accoruuigi^,  t*.*^  .  "'''•e   others  may  be 

tried  by  another  i*<^'. 

1161.     (§§  426,  427.)     When  there  is  a  verdict  of  in  what 
conviction,  in  whi(^h  it  appears  to  the  Court  that  the  D^^dir^t 

ft  recoDBid* 

jury  have  mistaken  the  law,  the  Court  may  explain  «j*ti<>nf/ 
the  reason  for  that  opinion  and  direct  the  jury  to  recon- 
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When 
jadgment 
may  be 
^vei)  on 
informal 
verdict. 


Polling  the 
jury. 


Recording 
the  verdict. 


Bider  their  verdict,  and  i^  after  the  reconsideration, 
they  return  the  same  verdict,  it  must  be  entered ;  bat 
when  there  is  a  verdict  of  acquittal,  the  Court  cannot 
require  the  jury  to  reconsider  it.  If  the  jury  render 
a  verdict  which  is  neither  general  nor  special,  the 
Court  may  direct  them  to  reconsider  it,  and  it  cannot 
be  recorded  until  it  is  rendered  in  some  form  from 
which  it  can  be  clearly  understood  that  the  intent  of 
the  jury  is  either  to  render  a  general  verdict  or  to  find 
the  facts  specially  and  to  leave  the  judgment  to  the 
Court. 

NoTK. — See  note  to  Sec.  1151,  ante,  and  cases  therf 
cited. 


1168.  (§  428.)  If  the  jury  persist  in  finding  an 
informal  verdict,  from  which,  however,  it  can  be  clearly 
understood  that  their  intention  is  to  find  in  favor  of 
the  defendant  upon  the  issue,  it  must  be  entered  in  the 
terms  in  which  it  is  found,  and  the  Court  must  give 
judgment  of  acquittal.  But  no  judgment  of  convic- 
tion can  be  given  unless  the  jury  expressly  find  against 
the  defendant  upon  the  issue,  or  judgment  is  given 
against  him  on  a  special  verdict. 

1163.  (§  429.)  When  a  verdict  is  rendered,  and 
before  it  is  recorded,  the  jury  may  be  polled,  at  the 
request  of  either  party,  in  which  case  they  must  be 
severally  asked  whether  it  is  their  verdict,  and  if  any 
one  answer  in  the  negative,  the  jury  must  be  sent  out 
for  further  deUberation. 

1164.  (§430.)  When  the  verdict  given  is  sucli 
as  the  Court  may  receive,  the  Clerk  must  immediately 
record  it  in  full  upon  the  minutes,  read  it  to  the  jury, 
and  inquire  of  them  whether  it  is  their  ^rdict.  If 
any  juror  disagree,  the  fact  must  be  enterel  uj.>on  the 
minutes  and  the  jury  again  sent  out;  but  If  no  disa- 
greement is  expressed,  the  verdict  is  confclete,  and 
the  jury  must  be  discharged  from  the  case.' 


wiio^fi    Jl^e   rregulanty  of  receiving  a  verdict  in  a  crilinal  case 

defendant  if  the  jury  were  all  present  and  had  agreed     PelnllT^ 
iuudo.  44  Cal.  538.  "greea.    i'e|pl6  v.  Bo^ 


-I^L" 


Penal  Code* 

1 165.  (§  431.)  If  judgment  of  acaj>rf£al  is  given 
a  general  verdict,  and  the  defend^m  is  not  detained 
'for  any  other  legal  cau|^  he  mxT^  be  discharged  as 
soon  as  the  judgment  is^ilven^^cept  where  the 
Acquittal  is  because  of^k^^igg|{epetween  the  proof 
SiXkd  the  indictment^jfmch  may  be  obviated  by  a  new 
izidictment,  the  Cdurt  may  order  his  detention,  to  the 
end  that  a  mw  indictment  may  be  preferred,  in  the 
Ba.ine  lu&umT  and  with  like  effect  as  provided  in  Sec- 
tion 1117. 

Note. — Where  the  variance  is  of  such  a  character 
that  a  conviction  is  impossible,  the  defendant  has  not 
been  in  "jeopardy,"  and  may  be  tried  again. — People 
vs.  McNealey,  17  Cal.,  p.  332.  See  as  to  variance,  Peo- 
ple vs.  Prank,  28  Cal.,  p.  507;  People  vs.  Wilson,  9 
Cal.,  p.  259;  People  vff.  Hughes,  29  Cal.,  p.  257. 

1166.  (§432.)  If  a  general  verdict  is  rendered 
against  the  defendant,  or  a  special  verdict  is  ^ven,  he 
must  be  remanded,  if  in  custody,  or  if  on  bail  he  may 
be  committed  to  the  proper  officer  of  the  county  to 
await  the  judgment  of  the  Court  upon  the  verdict. 
When  committed  his  bail  is  exonerated,  or  if  money 
is  deposited  instead  of  bail  it  must  be  refunded  to  the 
i     defendant. 

^uomoned  from  tL  ■         "'*       .  -.-».  - 
'Whether  iTdta"'*  ""'  *^ ^^T*" 

f  i«^ho  testified  on  the^  ,  »'*»«««i  to  U 
Ifrect  the  District  AttonSto  1^"^  ^  ' 
mi  counsel  may  appear  t.f"^'"^'*  **Pr. 
*  »ay  direct  the  Sh^^to  '  "''.***''^^^ 
»  ^  in  custody  rmm.!'  ***«  ***  d^e-..^^ 

^-'«"  be  diachar^ed'^  ^"^  ^"<^  tie  df/e^^^« 
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Defendant, 
when  to  be 
diacharsed 
or  detained 
after 
aoqaittaL 


/^ 


Proceed- 
ings upon 
genoral 
verdict  of 
conviction 
or  a  special 
verdict 


acquittal  OB 
°^y  order  a 


\^  lich  may^he 
iiich  may  be 


how 


406 


Ib  what 
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'  111   '0.     (§  433.)     On  the   trial  of  an  in  .qs  it.    ^ 

»e  tai    Hons  may  be  taken  by  the  defendant  \    our      3- 

1-     « the  Court  upon  a  matter  of  law,  in  i  I  of      le 

'^^y»  '     is:  cases:  5 

2.    3    ^ 

of  a  ch& 


•rr 

•     9 


disallowing  a  challenge  to  the  p£    **^^  *" 

to  an  individual  juror,  for  impliei.  . 

^.     '     ^j    .^.  .     ,.  .^  decKli 

admitting  or  reiectinff  witnesses  or  i 

any  q  o  j         o  n    or  m 

.ehargi     '^^S^^S  t^e  triers  on  the  trial  of  a  ch      ^^  ^^^ 
trial  ot     f^^  actual  bias; 

Wher^  -i  admitting  or  rejecting  witnesses  or  te 
admit     deciding  any  question  of  law  not  a  mattcj 

•on,  or  in  charging  or  insti'ucting  the  jn 

law  on  the  trial  of  the  issue. 


newer* 


poini 
Gal. 


art  to 

Uy  re- 

m  the 

•d,  43 


When  to  be 
■etUedaud 
signed. 


NoTB.— iSuftd.  1.— See  See*.  1055-1068,  ante,  and 
notes;  particularly  Sees.  1055  and  1074,  and  notes. 

Subd.  2.— See  Sees.  1078,  1073,  and  1102,  ante,  and 
notes. 

Subd,  8.— See  Sees.  1102,  1003,  Subd.  6;  Sec.  1127, 
ante,  and  notes. 

Generally.— See  Sec.  1068,  ante.  •▼»«'  «'*♦•  ~ 

(1434.)  AH,:,. -^^.tr::;^ 


must  be"*9eHl^da"^  sig^ 
with  the  Clerk  wit 
cause,  unless  further  time 
by  a  Justice  of  the  fcaprei 


Ezeeptions 
not  taken 
on  the  trial,   -^q 
bat  which 
may  be 
taken  by 
both 
parties. 


tenaer  the  bill  of  e  ^  "'•' "       ,     ,.     r-i^    Wla  I«<^ 

additional  time  as  (^ of  the Co«r<  "J ""«  ""^  j^„^ 

1172.     Exception,  .a,  ^t.bj«^"f,7 

a  decision  of  the  Coui-t  i»^^  ^^  upon 
law: 


NoTE.—This  8e< 
Lee,  14  Cal, 
tender  the  bill 
additional  tim< 
If  a  lailure  to  do 
heard,  and  the  bil 


matter  of 


1.  In  granting  or  refusing   a  motion  i: 
judgment; 

2.  In  granting  or  refusing  a  motion  for 

3.  In  making,  or  refusing  to  make,  an 


arrest  of 

inew  trial; 
[er  after 
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» 

judgment^    affecting  the    substantial    rights   of  the 
parties. 

'NoTE^—Subd,  1.— See  Sees.  1185-1188,  and  notes, 
post, 

Subd.  2.— See  Sees.  1179-1182,  post,  and  notes. 
Subd.  3.— See  Sec.  1237,  Subd.  3,  post,  and  note. 

j      1 1 73.     Exceptions  may  be  taken  by  the  defendant  Exceptions 
\to  a  decision  of  the  Court  upon  a  matter  of  law:  on  the  trial. 

'  ^  but  whieh 

Y    1.  In  refusing  to  gmnt  a  motion  for  a  change  of  the  gKn^'by  " 

(     place  of  trial;  defendant 

^      2.  In  refusing  to  postpone  the  trial  on  motion  of  the 
defendant. 

^  lo  Sec.  1034,  ante. 
1052,  ante. 


ennt o7^^?x. ''  P*^  ^««i'e8  to  We  tJ,«  mentioned  B«.pu„™ 

«afaoned  m  the  la«t  two  seoUo^ZJ^'^^^on^^  J"dge>  »i», 
l^pbons.  the  draft  of  a  biU  ZT^r.  *"  *  ^"^  «  ^^'^  ^^^^  ^— <* 

ptwd  presented,  upon  notice  of  at  wfrP*'^  b*rT««Uf.  7^^ 
myeise  party,  to  the  Judge  L    ^*  *''*'  d*J8 1-   p     , 

k  aays  after  the  order  or'^t  "^r*'  ^^^C^Zt^l] 

'"'ss farther  time  is  gra£T?i*'"*^  **'  ^  '^"^*''^  *° 

— -— ^^i^^2lZ?^«>  cSe.  who  must 

oi  the  bupreme  Court  orwifl.-^  '      ^P'«  '^-  ^««' 
^t  be  delivered  to  the  CWk    f      *P' 

';i,«^T^?  '•^'^^i^ed  bjthe  Clerk   r/'ions  «i"8t  wh.tbin 
tne  Judge    or  fm^o    v  •      ^^^'  ^^e  n  ofexcep- 

dpracticfble    whe?  J*/^  ^'^"^  ^t  "'""'^'^  -^" 
•      the  Judge  LamelXt'  'r^  '"'  "^'^  '"T 
-  Judge  in  any  c  JrS^tet  at''  °'  T"  V'' 
'ordance  with  the  facts  th  '''  ^"  ^    ^^  *^^ 

.  id  may  apply  bv  r,^*.*'         P^'"'^'  desiricontained 

F  .„  ii        '^^  •'  °J  petition  to  th^  « 

f  e  the  same,  the  aonliV.  +•  '^"prei: 

f  ad  manner,  and  unTt?   ,"  '"''''  ''^  ma?'"-'*'-'''  "»*«» 

•'  -   iS  r r ^^  -^  '^«  bn  s^"-  VpX.: 

a  with  f      nf  ?^  *'*  ^^i«f  Jnstice  a,  P'^^'-i-nanded  by 

d  1    ;  ^^''^  °^  *^«  Court  in  Xr..     """*'  «'^'-  '»'->d 

f  settled  by  the  Judge  who  Z  ^   ,     *"'''«  «°d  effe( 

J«  ^ho  presided  Jtl^t^''"^  '^'  «-«««.    « "l.^^e  been  WHujn 

^^  t  e  bill  is  tendered  or^S, ST  "^  '^^^^  '■-"«-^"  "^^'^  --"- 
^«  «  such  bill,  or  the  part  m^x      ""^  '•^^•*rt^'«- 
^ction,  apDlv  to  fl,^  jji'^'^'y  may,  as  provi\l«,i  •  \ 

^  PPiy  to  the  Supreme  Coiirf  A  ^'^^  «n  tions  which  \ 

!  **  prove  the    the  charge     \ 

'  whwu  tne  couii  iiiaj  J,--  ■■■  Hart,  44         '^ 

:    "jCal.  598. 
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Same.  hpch  taken  down  by  the  Reporter,  the  questions  pre- 
sented in  such  charges  need  not  be  excepted  to  or 
embodied  in  a  bill  of  exceptions,  but  the  written 
charges  or  the  report,  with  the  indorsements  showing 
the  action  of  the  Court,  fonn  part  of  the  record,  and 
any  error  in  the  decision  of  the  Court  thereon  may  be 
taken  advantage  of*  on  Appeal,  in  like  manner  as  if 
presented  in  a  bill  of  exceptifmS/\  •* - 

Note.— It  is  evident  that  So<*.  438  (Code  Sec  1176) 
^nd  462  (Code  Sec.  1207)  refer  to  tR^  written  charges 
or  iiifttructions  whichkeither  party  may  present  and  a»k 
*^  to*  be  ffiven,  in  accordance  with  Sees.  400  and  401  (Code 
Sec.  1127).  They  are  not  by  statute  made  a  part  of  tfa< 
judgment  roll,  as  they  should  be,  for  this  Court,  of 
its  own  motion,  to  notice  error  in  them. — People  vs. 
Hart,  October  Term,  1872  (No.  3426).  But  see  Subd.8 
of  Soc.  1207,  post,  and  note,  where  they  are  made  part 
of  the  judgment  roll  by  the  Code. 

Bills  or  Exception. — Rulings  upon  by  the  Cali- 
fornia Supremo  Court:  "Where  there,  w^as  exceptioa 
shown  to  be  taken  to  the  exhibition  of  burglarious  tools 
only,  it  will  be  presumed  that  the  necesj^ary  evidence 
was  shown  upon  which  to  base  such  introduction.— 
People  vs.  Winter,  29  Cal.,  p.  658.  Objections  to  the 
drawing  and  impaneling  the  jury  come  too  late  on  a 
motion  for  a  new  trial.  They  are  deemed  to  be  waived 
if  not  taken  at  the  proper  time. — People  vs.  Coffman, 
24  Cal.,  p.  230;  People  vs.  Fair,  January  Term,  1872. 
In  order  to  entitle  errors  complained  of  to  review,  they 
must  be  set  out  in  a  settled  bill  of  exceptions,  properly 
signed. — People  vs.  Ferguson,  34  Cal.,  p.  309.  It  is 
not  sufficient  sinii)ly  to  object  that  defendant  was  not 
present  at  times  when  acts  can  only  be  done  in  his 
presence;  he  must  prove  his  absence.  —  People  vs. 
.    Stuart,  4  CaH,  p.  218." 


CHAPTER  VL 


NEW   TRIALS. 


Section  1179.  New  trial  defined. 

1180.  Its  effect. 

1181.  In  what  cases  it  may  be  granted. 

1182.  Application  for,  when  madet 


< 
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1 179.     (§  439.)     A  new  trial  is  a  reexamination  of  Newtnji 
the  issue  in  the  same  Court,  before  another  jury,  after . 


defined. 

irt,  before  another  jury,  after . 
a  verdict  has  been  iriven. 


O' 


>t. 


1180.  The  granting  of  a  new  trial  places  the  parties 
in  the  same  position  as  if  no  trial  had  been  had.  All 
the  testimony  must  be  produced  anew,  and  the  former 
verdict  cannot  be  used  or  referred  to  either  in  evidence 
or  in  argument,  or  be  pleaded  in  bar  of  any  conviction 
which  might  have  been  had  under  the  indictment. 

1181.     {§  440.)     When  a  verdict  has  been  rendered  in  what 

'  cnsesit 

against  the  defendant,  the  Couit  may,  upon  his  appli-  "JJJ^^^ 
cation,  grant  a  new  trial,  in  the  following  cases  only: 

1.  When  the  trial  has  been  had  in  his  absence,  if 
the  indictment  is  for  a  felony; 

2.  When  the  jury  has  received  any  evidence  out  of 
Court  other  than  that  resulting  from  a  view  of  the 
premises; 

3.  When  the  jury  has  separated  without  leave  of  the 
Court,  after  retiring  to  delibenite  upon  their  verdict, 
or  been  guilty  of  any  misconduct  by  which  a  fair  and 
due  consideration  of  the  case  has  been  prevented;  " 

4.  When  the  verdict  has  been  decided  by  lot,  or  by 
any  means  other  than  a  fair  exjiression  of  opinion  on 
the  part  of  all  the  jurors; 

5.  When  the  Court  has  misdirected  the  jury  in  a 
matter  of  law,  or  has  erred  in  the  decision  of  any  ques- 
tion of  law  arising  during  the  course  of  the  trial; 

6.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at  the  trial. 
When  a  motion  for  a  new  trial  is  made  upon  the 
ground  of  newly  discovered  evidence,  the  defendant 
must  produce  at  the  hearing,  in  support  ihereof,  the 
affidavits  of  the  witnesses  by  whom  such  evidence  is 
expected  to  be  given,  and  if  time  is  required  by  the 
defendant  to  procure  such  affidavits,  the  Court  may 
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postpone  the  hearing  of  the  motion  for  such  lengfli  of 
time  as,  under  all  the  circumstances  of  the  case,  may 
seem  reasonable. 

NoTB.— Stats.  1863,  p.  158,  Sec.  17.  The  case  of  The 
People  vs.  Plummer,  9  Cal.,  p.^298,  which  held  "that 
tfm  objection  to  the  competency  of  a  juror  might  be  made 
by  the  prisoner  for  the  first  time  after  verdict,"  wm 
overruled  in  People  vs.  Laura  D.  Fair,  January  Term, 
1872  (No.  2988).  When  the  statute  undertakes  to  enn- 
morate  the  grounds  upon  which  the  judgment  may  W 
arrested,  the  intention  to  exclude  all  others  is  apparent 
Id.;  see,  also,  People  vs.  Ck)ffman,  24  Cal.,  p.  230. 

Subd,  1.— Defendant  must  show  his  absence.— Peo- 
ple vs.  Stuart,  4  Cal.,  p.  218;  People  vs.  Trim,  37  Cal.. 
p.  274.    In  the  latter  case  it  was  held  to  be  fatal  error. 

Subd,  2.— If  witness  had  spoken  to  juror,  when  cut    \ 
of  Court  to  view  the  premises,  on  the  subject  of  the  case,  y 
it  would  have  been  error.— See  note  to  Sec.  1102,  ante-X. 
"Where  the  case  of  a  witness  conversing  with  one  or 
more  jurors  on  the  facts  of  fhe  case,  when  out  of  Court 
to  view  the  premises,  considered. — People  vs.  VoU, 
April  Term,  1872  (No.  2596.) 

Subd.  3.— To  separate,  so  that  a  juror  may  be^im- 
properly  influenced,  unless  under  permission  of  the 
Court,  is  error.— People  vs.  Backus,  5  Cal.,  p.  275. 
Defendant's  counsel  consenting  does  not  authorize  it- 
Id.  It  is  not  ground,  under  this  subdivision,  for  setting 
aside  a  verdict,  that  jurors  lifted  up  a  fainting  witness 
and  retired  with,  her,  the  Deputy  Sheriff  being  with 
them.— Pet»ple  vs.  Lee,  17  Cul.,  p.  76.  Nor  is  sepa- 
rating for  a  very  short  time  and  going  to  a  privyi 
under  care  of  a  Deputy  Sheriff,  and  not  conversing, 
good  cause  or  ground  under  this  subdivision.— Peopte 
vs.  Bonney,  19  Cal.,  p.  426.  In  this  case  the  rule  in 
the  case  of  Backus,  supra,  is  said  to  be  stated  very 
strongly.  In  People  vs.  Boggs,  20  Cal.,  p.  432,  mm 
trivial  circumstances — of  absence  from  the  jury  by 
Deputy  Sheriff,  some  one  speaking  to  jury  in  his 
absence,  but  it  not  appearing  of  what,  and  so  forth— was 
held  not  to  entitle  defendant  to  new  trialk  These  occu^ 
renccs  ought  to  show  that  a  substantiil  or  materiftl 
violation  of  defendant's  rights  either  haJ  happened  or 
that  an  opportunity  for  such  to  occur  halbeen  pennit- 
ted.  If,  however,  there  is  a  direct  violaticli  of  a  rule  not 
to  separate,  it  is  such  an  irregularity  as  toen title  the  de- 
fendant to  a  new  trial,  unless  the  proseculon  show  that 
the  defendant  was  not  prejjudiced.— Peopl  As.  Branigan, 
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21  Oal.,  p.  337;  see,  also,  as  to  rebuttin^f  the  presumption 
of  prejudice  to  defendant,  arising  from*  the  unpermitted 
separation  of  the  jury,  People  vs.  Symonds,  22  Cal., 
p.  348.  Passing  remarks  are  not  supposed  to  be  of 
sufficient  import  to  grant  a  new  trial  therefor. — Brani- 
gan's  case,  supra.  Judgment  will  not  be  reversed 
because  the  jury  were  not  charged  by  the  Court,  as  pro- 
vided by  Sec.  1122,  ante,'unles8  it  is  shown  that  defend- 
ant sustained  some  injury. — ^People  vs.  Colmere,  23 
Cal.,  p.  631.  Presumptions  are  in  favor  of  jurors  per- 
forming their  duty. — People  vs.  Williams,  24  Cal.,  p. 
81.  An  improper  discharge  of  a  jury  does  not  operate 
as  an  acquittal  of  the  defendant. — People  vs.  Shotwell, 
27  Cal.,  p.  2d4;  People  vs.  Tip  McLaughlin,  on  habeas 
corpus,  not  reported,  referred  to,  ante.  The  affidavit  of 
a  juror  that  his  own  verdict,  with  that  of  his  cojurymen, 
was  not  a  fair  expression  of  opinion,  does  not  success- 
fully impeach  the  verdict. — People  vs.  Wyman,  15  Cal., 
p.  70.  Nor  will  such  affidavit,  disclosing  the  fact  that 
he  had  previously  formed  and  expressed  an  opinion 
before  the  trial,  justify  a  new  trial. — People  vs.  Baker, 
1  Cal.,  p.  403;  see,  also,  People  vs.  Laura  D.  Fair, 
January  Term,  1872  (No.  2988);  overruling  People  vs. 
Plummer,  9  Cal.,  p.  296..  In  the  Fair  case  it  is  held 
that  the  question  of  competency  of  the  juror  cannot  be 
raised  after  verdict  for  the  first  time. 

Subd.  4. — Affidavit  of  a  juror  cannot  impeach  his 
verdict  by  declHring  it  not  to  be  a  fair  expression. — 
People  vs.  W3'man,  15  Cal.,  p.  70,  It  will  not  be  per- 
••  '^  2  *^  55  ^  ►k^  •  ^^*^*^  ^  ^  shown  that  one  or  more  of  the  jurors 
•^  o  *^  Sf  ®  ^  «  S  gTeed  to  the  verdict  under  the  impression  that  the 
;  &  S  S  ^  g  .^  .g*  ^ourt,  and  not  the  law,  fixed  the  punishment. — People 
3  *  *  :3  M  o  o  ^  ;8.  Lee,  17  Cal.,  p.  76.  For  decision  and  verdict  arrived 
}  fl  S  '•^  >.  j§  50  '^  it  by  lot  or  chance,  see  Boyce  vs.  Cal.  Stage  Co.,  25 
'tZ-'l^  i3  Cal.,  p.  460. 
I  2  jS  "E«  "^  ^-  ®    ^       Subd.  5.— See  note  ti  Sec.  1102,  ante,  on  this  point. 
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©   a*  '2  "^  g  -J    Error  will  not  be  presumed  has  been  so  repeatedly  held 


*§  Qc    -  '^   ►  ^  .2    appear. — Id.    On  the  ground  that  the  evidence  is  insuf- 
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•g  **  tc  -    cj  *^  §*  *^  ^^  ^"'^  necessary  to  refer  to  the  last  case  in  support  of 

«  «2  -9  V  2   *  {£    '^*8  rule. — People  vs.  McAuslin,  January  Term,  1872 

'r  0  £   es  ^'^  ^        (No.  3021).    The  judgment  and  orders  below  will  not 

a"?  >   ^[S'S  cfbe  disturbed  here  unless  error  is  in  some  way  made  to 

I*  cs  2  s  '1.  'q  'a  licient  to  justify,  if  a  new  trial  is  granted,  a  reversal 
'^  ".3  «•  •*-•  S  o  ^  can  only  be  had  on  showing  enor,  "  and  even  then  it 
C  -S^  ^  :S  ©     would  probably  but  rarely  be  disturbed  here,"  for  the 

p4  vQ  ^i-  ®     u 

°  5?  .S  5  5  a  views  of  the  Court  below,  formed  as  they  are  on  per- 
^  M  C  "  «  §  3  sonal  observation  of  the  manner  and  general  demeanor 
<&fl(x4'H'^'3^     of  the  witnesses,  are  entitled  to  the  utmost  considera- 
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tion. — People  vs.  Woods,  January  Term,  1872  (No. 
3141). 

Subd,  6. — Insufficient  evidence  to  warrant  the  ver- 
dict.— See  People  vs.  Juan  San  Martin,  2  Cal.,  p.  4St. 
Want  of  sufficient  evidence  must  bo  not  only  appHrent, 
but  there  mut^t  be  such  strung  evidence  again>tthc  ver- 
dict as  to  produce  the  inrerence  that  it  was  rendered 
under  the  influence  of  passion,  or  prejudice,  or  other 
bias. — People  v.«.  Vance,  21  Cal.,  p.  40().  A  veidict  in 
a  criminal  ca.<e  will  not  be  disturbed  or  interfered  with 
unless  there  is  such  want  of  evidenoi^  against  or  pre- 
ponderance for  him  as  to  warrant  it — People  v$-  Ah 
lioy,  10  Cal.,  p.  301.  Nor  will  an  appeal  be  considered 
from  an  order  on  motion  for  new  trial  unless  accom- 
panied with  a  bill  of  exceptions  or  statement,  tattled 
and  certilled.  A  long-hand  copy  of  a  »-hort-hand 
report  of  the  notes  of  the  official  Reporter  was  not 
intended  to  be  such  statement  or  bill  of  exceptions. — 
See  on  this  subjiKit,  People  vs.  Thompson,  28  Cal.,  p. 
218;  People  vs.  Martin,  32  Cal.,  p.  91;  People  vs.  Fer- 
guson, 34  Cal.,  p.  309;  People  vs.  Tiim,  37  Cal.,  p.  i74; 
People  vs.  Tetherow,  40  Cal.,  p.  286. 

JSubd.  7. — When  newly  discovered  evidence  is  the 
ground  of  the  motion,  and  set  out,  sufficient  of  the  cir- 
cumstanccs  should  also  be  stated  to  show  its  materiality 
and  admissibility;  paiticularly  should  this  be  done 
when  the  evidence  is  of  exceptional  character. — People 
vs.  Voli,  April  Term,  1872  (No.  2o9(»). 


Appiica-  1182.     (§  441.)     The  application  for  a  new  trial 

when  made  must  be  made  before  judgment. 


Motion  in 
arrevl  of 
judgment 
defined. 


CHifPTER  VII. 

ARREST   OF  JUDGMENT. 

Section  1185.  Motion  in  arrest  of  judgment  defined.    Upon  what 

defects  founded,  and  when  made. 

1186.  Court  may  arrest  judgnient  without  Dt>tion. 

1187.  Effect  of  arresting  judgment. 

1188.  Defendant,  when  to  be  held  or  discharl 


1 185.     (§§  442,  444.)     A  Jjiption  i 
ment  is  an  application  on  yie  p 
that  no  judgment  be  rendejwu  tn  &• 


J8t  of  judg- 

of/tiil  defendant 

r  verdict  of 
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guilty,  or  on  a  verdict  against  the^/dMendant,  on  a  Upon  what 
plea  of  a  former  conviction  or  aieiquittal.     It  may  be  |J*^"J*^®^' 
founded  on  any  of  the  ^fec^(*''mtflfe  indictment  men-  ^^^enmade 
tioned  in  Section  \Q^^^(I^^!^JI^\I^^  objection  to  the 
indictment  has  beejj<^aived   by  a  failure  to  demur, 
and  must  be  ma^iebefore  or  at  the  time  the  defendant 
is  called  for  judgment. 

Note.— 'People  vs.  Shotwell,  27  Cal.,  p.  408.  Motion 
in  arrest  of  judgment,  based,  us  in  this  section  pro- 
vided, on  the  defects  of  the  indictment  mentioned  in 
Sec.  1004,  must  specifically  set  out  the  defects  to  entitle 
the  point  to  consideration  in  the  Supreme  Court. — Peo- 
ple vs.  Dick,  37  Cal.,  p.  277.  Formal  defects,  not  affect- 
ing material  rights  of  the  defendant,  do  not  authorize 
or  justify  an  arrest  of  judgment. — Id.  Criminal  plead- 
ings are  tested  by  Sees.  243,  246,  ante;  id.;  and  People 
vs.  Murphy,  39  Cal.,  p.  52.  A  motion  in  arrest  of 
judgment  may  .be  made  on  any  of  the  grounds  of 
demurrer,  and  the  action  thereon  had  may  be  re- 
viewed on  appeal. — People  vs.  Turner,  39  Cal.,  p. 
370.  If  offense  is  not  committed  in  the  county  where 
the  indictment  was  found  the  Court  should,  on  its 
own  motion,  arrest  the  judgment. — People  vs.  Hodges, 
27  Cal.,  p.  340.  But  when  the  acts  constituting  the 
offense  are  committed  partly  in  one  county  and  partly 
in  another,  and  are  one  transaction,  see  People  vs. 
Townsle^',  39  Cal.,  p.  405.  At  the  October  Term,  1872 
(filed  November  20th),  in  the  case  of  The  People  vs.* 
Wooley  (No.  1002),  the  defendant  havii^g  been  con- 
victed of  the  crime  of  arson  in  the  second  degree,  it  was 
objected  that  the  indictment  was  insufficient,  because 
it  does  not  sufficiently  show  that  the  alleged  offense  was 
committed  at  a  place  within  the  jurisdiction  of  the  Court. 
The  charge  in  the  indictment  is  that:  '>The  said  John 
Wooley,  on  or  about  the  26th  day  of  January,  A.  D. 
1872,  at  the  county  and  State  aforesaid,  then  and  there 
being,  then  and  there  did  willfully,  maliciously,  delibe- 
rately, and  feloniously  burn  and  cause  to  be  burned  the 
dwelling  house  of  one  Thomas  J.  Keeton."  By  Sees. 
87,  88  of  the  Criminal  Practice  Act  (Code  Sees.  781, 
782,  ante),  it  is  provided  that  when  an  offense  is  com- 
mitted in  part  in  one  county  and  part  in  another,  or  the 
acts  or  effects  thereof  constituting  or  requisite  to  the 
consummation  of  the  offense  occur  in  two  or  more  coun- 
ties, or  when  it  is  committed  on  the  boundaiy  of  two  or 
more  counties,  or  within  five  hundred  yards  thereof, 
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jurisdiction  shall  he  in  either"  comity.     By  Sec.  246 
(Code  8(H%  959,  ante),  it  is  declared  that  an  iDdictment 
shall  he  sufficient,  if  it  can  be  understood  therefrom, 
among  other  things,  that  the  offense  was  committed  at 
some  place  within  the  jurisdiction  of  the  Court.    It 
appears  from  this  indictment  that  the  defendant  then 
and  there  being  in  the  county  in  which  the  indictment 
was  found,  then  and  there  burned  the  dwelling  house  of 
Keeton.    If,  as  is  contended,  the  defendant  may  hare 
been  in  one  county,  and  the  house  in  another,  and  more 
than  five  hundred  yards  distant  fh}m  the  boundary 
thereof,  still  the  act,  the  effects  of  which  were  seen  in 
the  burning,  must  have  been  committed  in  the  county 
in  which  he  was.    But  if  this  were  so,  the  offense  was 
committed  in  part  in  that  county,  and  the  Court  had 
jurisdiction.    We  think  the  indictment  in  the  respect 
named  sufficient,  and  that  the  demurrer  was  properly 
overruled.    A  variance  in  the  name  of  the  insurance 
company  given  in  the  indictment  for  arson,  to  defraud, 
and  that  proved,  is  not  ground  for  arrest  of  judgment.— 
People  vs.  Hughes,  29  Cul.,  p.  257;  People  vs.  Schwarti, 
32  Cal.,  p.  165. 


Ooart  may 

arrest 

jadcmen^ 

without 

motion. 


Effect  of 

arrestinff 

Judgment 


1186.  (§  443.)  The  Court  may  also,  on  its  own 
view  of  any  of  these  defects,  arrest  the  judgment  with- 
out motion. 

Note. — As  an  instance  wherein  the  Court  will  act  of 
its  own  motion,  see  the  case  of  The  People  vs.  Hodges, 
27  Cal.,  p.  340,  cited  in  preceding  note.  An  cider 
granting  a  motion  in  arrest  of  judgment  on  account  of 
alleged  defects  in  the  indictment,  after  judgment,  is 
not  an  appealable  order. — People  vs.  Ah  Kim,  Oct. 
Term,  1872  (No.  3278);  People  vs.  Clark  (No.  3101), 
Jan.  Term,  1872. 

1187.  (§  445.)  The  effect  of  allowing  a  motion 
in  arrest  of  judgment  is  to^pfc^  th^^irtSnSTaut  in  the 
same  situation  in  which  he  was<'«t^ocMhe  indictment 
was  found. 


Defendant, 
when  to  be 
held  or 
discharged. 


1 188.     (§  446.)    Ij^^om  the  evKj«nc^ 
there  is  reason  to  believe  the  de^radant 
new  indictment  can  be  framejj^ippn  whic] 
convicted,  the  Court  may  Qrofimfm  to  be 
to  the  oificer  of  the  projfer  county,  or  ad] 
anew,  to  answer  the  i^w  indictment.    If 


on  the  trial, 
[uilty,  and  a 
he  may  be 
^committed 
itted  to  bail 
le  evidence 


1 1 87.  The  effect  of  an  order  arresting  a  judgment,  is  to  place  the 
defendant,  as  nearly  as  other  controUing  rules  of  law  will  permil  in  the 
same  situUiou  in  which  he  was  before  the  indictment  waslfound. 
Upon  Its  entry,  he  must  ba  discharged,  unless  detained  bv  bohL  other 


)^ 
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shows  him  guilty  ©f  another  offense,  he  must  be  com- 
mitted or  held  thereon,  and  in  neither  case  shall  the 
verdict  be  a  bar  to  another  p^ecution  or  indictmeijt. 
3?ut  if  no  e\'idence  wpn<efrfrs  sufficient  to  charge  him 
-with  any  offense,  hejafms^Hj^^w  custody,  be  discharged; 
or  if  admitted  t^nbail,  \M  bail  is  exonerated;  or  if 
raoney  has  h^n  deposited  instead  of  bail,  it  must  b6 
refunded  t^he  defendant;  and  the  arrest  of  judgment 
shall  OMTate  as  an  acquittal  of  the  charge  upon  which 
-the  incTictment  was  founded. 


TITLE  VIII. 

OF  JUDGMENT  AND  EXECUTION. 

Chapter  I.   The  judgment. 
11.   21ie  execution. 


CHAPTER  I. 

THE  JUDGMENT. 


SECTION  1191.  Appointing  time  for  judgment. 

1192.  Upon  plea  of  guilty,  Court  must  determine  degree. 

1193.  Presence  of  defendant. 

1194.  When  defendant  in  custody,  how  brought  before  the 

Court  for  judgment. 

1195.  How  brought  before  the  Court  when  on  bail. 

1196.  Bench  warrant  to  issue. 

1197.  Form  of  bench  warrant. 

1198.  Warrant,  how  served. 
•    1199.  Arrest  of  defendant. 

1200.  Arraignment  of  defendant  for  judgment. 

1201.  What  cause  may  be  shown  against  the  judgment. 

1202.  If  no  cause  shown,  judgment  to  be  pronounced. 

1203.  Court  may  summarily  inquire  into  circumstances  in 

Aggravation  or  mitigation  of  punishment. 

53 
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Sjbction  1204.  Proof  of  former  conviction,  or  of  facts,  etc.,  in  mitigft^ 

tion,  etc.,  how  made.  . 

1205.  Duration  of  imprisonment  on  judgment  to  pay  a  fine. 

1206.  Judgment  to  pay  a  fine  constitutes  a  lien. 

1207.  Entry  of  judgment  and  judgmezft  rolL 

1191.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver- 
dict against  the  defendant  on  the  plea  of  a  former  con-  ' 
viction  or  acquittal,  if  the  judgment  be  not  arrested  or  ' 
a  new  trial  granted,  the  Court  must  appoint  a  time  for  ^ 
pronouncing  judgment,  which,  in  cases  of  felony,  must  i 
be  at  least  two  days  after  the  verdict,  if  the  Court  in-  e 
tend  to  remain  in  session  so  long;  but  if  not,  then  at  as  s 
remote  a  time  as  can  reasonably  be  allowed.  ^ 

The  statute  does   not  require  that  judgment  must  of  necessity  be  X 
j  pronounced  at  the  same  term  at  which  the  verdict  was  found.    People 

V.  Felix,  45  Cal.  163. 

J* GTE.— People  vs.  Thompson, 4  Cal.,  p.  238;  People 
vs.  Noll,  20  id.,  p.  164(  People  vf.  King,  28  id.,  p.  265. 
The  Court  may,  in  the  absence  of  the  defendant,  set  a 
day  for  pronouncing;  sentence. — People  V8.  Galvm,  9 
Cal.,  p.  115. 

Upon  plea  1102.  Upon  a  plea  of  guilty  of  a  crime  distin- 
Court  must  oruished  or  divided  into  decrees,  the  Court  must,  before 
degrea.        passing  Sentence,  determine  the  degree. 

Note. — See  Sec.  189,  ante.  It  is  not  necessary  that 
the  determination  of  the  Court  should  be  expressed 
in  any  particular  form. — People  vs.  Noll,  20  Cal.,  p. 
164.  The  proceeding  under  this  section  is  not  a  trial, 
nor  has  the  defendant  any  right  to  have  the  ques- 
tion involved  determined  by  a  jury.  Nor  is  it  neces- 
sary, in  this  proceeding,  that  the  examination  of  wit- 
nesses should  be  on  the  same  day  as  the  entry  of  the 
plea;  nor  that  any  time  should  elapse  between  the 
deteimination  and  judgment. — People  vs.  Noll,  20 
Cal.,  p.  164.  In  Be  Brown,  32  Cal.,  p.  48,  the  defend- 
ant had  pleaded  guilty  to  an  indictment  for  moider, 
which  did  not  specify  the  degree.  *Ae  Court  imposed 
a  sentence  of  confinement  in  the  Stae  Prison.  J7elcf, 
that  the  judgment  was  not  a  nullitylfor  the  presump- 
tion was  that  the  Court,  by  testimouf,  ascertained  the 
degree. 


Presence  of 
defendant. 


1 1 93.     (§  449.)     For  the  purpose  od  judgment,  if 
the  conviction  is  for  felony,  the  defendadtlmust  be  per- 
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aonally  present;  if  for  a  misdemeanor,  judgment  may 
be  pronounced  in  his  absence. 

Note. — Upon  a  conviction  for  felony,  it  is  necessary 
that  the  defendant  should  be  present  when  judgment  is 
pronounced;  but  the  Court  may,  in  the  absence  of  the 
defendant,  fix  the  day  for  pronouncing  judgment. — 
People  vs.  Galvin,  9  Cal.,  p.  115.  A  Judge  who  did 
not  preside  at  the  trial  may,  if  legally  presiding  at  the 
time  Rxedf  pronounce  the  judgment. — People  vs.  Hen- 
derson, 28  Cal.,  p.  465. 

1 104.     (§  450.)     When  the  defendant  is  in  custody,  When 
the  Court  may  direct  the  officer  in  whose  custody  he  jn^castody, 
is  to  bring  him  before  it  for  judgment,  and  the  officer  bofor*?the 

J    J  Court  for 

must  do  so.  ^  judgment. 

1195.  (§451.)     If  the   defendant  has  been  dis-  How  ^ 

^  9  ^  ^  ^  brought 

charged  on   bail,   or  has    deposited   money  instead  ^®„°/t®^^J^ 
thereof^  and  does  not  appear  for  judgment  when  his  o"*>"i- 
personal  appearance  is  necessary,  the  Court,  in  .addi- 
tion to  the  forfeiture -of  the  undertaking  of  bail,  or  of 
the  money  deposited,  may  direct  the  Clerk  to  issue  a 
bench  warrant  for  his  arrest. 

1196.  (§452.)     The  Clerk,  on  the  application  of  Bench 

''  warruit  to 

the  District  Attorney,  may,  at  any  time  after  the  order,  jmuo- 
whether  the  Court,  be  sitting  or  not,  issqjj  a  bench 
.warrant  into  one  or  more  counties. 

1197.  (§453.)     The  bench  warrant  mflist  be  sub-  Form  of 

.  ^  jr  bench 

stantially  in  the  following  form:  yr  warrant 

County  of 
The  People  of  the  State  of  Galifory{a^  to  any  Sheriffs 
Constable^  Marshal^  or  PoUcern/an  in  this  State: 

A.  B.,  having  been  on  the      /  day  of ,  A.  I). 

eighteen  hundred  and  -vy-,yauly  convicted  in  the 

County  Court  (or  District  .-Cc^^  m-  Municipal  Court, 

as  the  case  may  be)  of  thfe  GouVit^  of* ,  of  the  crime 

of  — —  (designating  it  groerajy),  you  are  therefore 

commanded  forthwith  to  sw^rest  tne  above  named  A.  B., 

and  bring  him  before  *nat  Court  for  judgment;  or  if 

the  Court  has  adjournoa  for  the  term,  that  you  deliver 

him  into  the  custody  of  the  Sheriff  of  the  County 
of  ^  ^ 


420 


Pexal  Code. 


Warrant, 
how  served 


Arrofft  of 
defendant. 


Given  under  mv  hand,  with  t\}4  seal  of  said  Court 

affixed,  this day  of  — — ,  A/ D.  ciirhteen  huudj*ed 

and .  ^^ 

By  order  of  tlie  Court. 

[seal.]  /  E.  F.,  Clerk. 

Note.— Stirts.  1863,  p.  ICl,  Sec.  18. 

• 

1 108.  (§  454.)  The  bench  warrant  may  be  served 
in  any  county  in  the  same  manner  as  a  warrant  of 
arrest,  except  that  wlien  served  in  another  county  it 
need  not  be  indoraed  by  a  magistrate  of  that  county. 

1190.  (§  455.)  Whether  the  bench  warrant  is 
served  in  the  countj-  in  wdiich  it  was  issued  or  in  an- 
other cBunty,  the  officer  must  aixest  the  defendant  and 
bring  him  before  tlie  Court  or  conynit  him  to  the 
officer  mentioned  in  the  wan^ant,  according  to  the  com- 
mand thereof. 


What 
caase  may 
be  shown 
against  the 
judgm<mt. 


1200.  (§  456.)     When  the  defe^*^nt  appears  for 

the  Court,  or  by  the 

Clerk,  under  its  direWmi,  oL^e  Bjiture  of  the  indict- 
ment and  of  his  plea,  and^icrt^^mict,  if  any  thereon, 
and  must  be  asked  whonier  he  has  any  legal  cimse  to 
sliow  why  judgmcnt^iould  not  be  pi-onounced  against 
him.         ^ 

1201.  (§  457.)  He  may  show,  for  cause  against 
tlie  judgment': 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the 
Court,  there  is  reasonable  ground  for  believing  him  to 
be  insane,  tlie  question  of  insiinity  must  be  tried  as 
provided  in  Chapter  VI,  Title  X,  Part  U  of  this  Code. 
If,  upon  the  trial  of  that  question,  the  jury  find  that 
he  is  sane,  judgment  must  be  i)ronounced,l)ut  if  they 
find  him  insane,  he  must  bo  committed  tl  the  State 
Lunatic  Asylum  until  he  becomes  siine;|and  when 
notice  is  given  of  that  fact,  as  provided  in  Siction  1372, 
he  must  be  brouglit  before  tjie  Court  for  jillgmeut; 

2.  That  he  has  good  cause  to  offer,  eithlr  in  arrest 
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of  judgment  or  for  a  new  trial;  in  which  case  the  Coiii-t  I 
may,  in  its  discretion,  order  the  judgment  to  he  de-  [ 
ferred,  and  proceed  to  decide  upon  tlie  motion  in  arrest 
of  judgment  or  for  a  new  trial. 

1202.     (§  4r)8.)     If  no  sufficient  cause  is  alles^ed  or  if  no  cause 
api:)ear3  to  the  Court  why  iud^-ment  should  not  he  pro-  judtrment 

*  A  ^7  J       o  -^^  to  be  pro- 

nouiiced,  it  must  thcreu[>on  he  rendered.  nouncod. 

Note. — After  pcuteiicfs  hut  bfiloro  the  judgment  ia 
jaii^iH'd,  it  may  h<<  amtMKh'd  by  shortening  the  time. — 
Pc(>i)le  vs.  Thomp-on,  4  Cnl.,  p.  238.  If  the  indict- 
nuMit  fhjirgcs  more  than  one  offi-nse  in  sef>rtr«te  counts, 
and  the  vejdict  is  general,  the  pre:?umption  wiU  be  that 
the  Judge  who  tried  the  cn^Ci  pronounced  judgment  for 
the  offense  to  which  the  evidence  wa-*  directed. — People  N. 
vs.  Shotwell,  27  Cal.,  p.  394.  A  judgment  that  the 
defendant  be  imprisoned  for  a  jipecified  term,  **to  com- 
mence at  the  expiration  of  previous  sentences,"  is 
valid. — PtH>ple  vs.  Forbes,  22  Cal.,  p.  13j>.  So,  too,  is  a^^^<^ 
judgment  "that  the  defendant  be  imprisoned  in  the 
State  Prison  for  the  t<'rm  of  three  yearf^  from  the  date 
of  hi:i  incarceration." — Peoj>lo  v?.  King,  28  Cal.,  p.  /^ 
2<J5.  Or  that  th(»  d'iendant  '*  be  impri.-oned  four  years 
from  the  time  of  hi<«  delivery  to  the  Warden,"  etc. — 
People  vs.  Hughes,  211  Cal.,  p.  257,  An  error  which 
will  render  a  judgment  voidable  only  is  the  want  of 
adherence  to  sonic  preseri^id  mode  of  procc»eding  in 
Conducting  the  action  or  defense.  An  error  which  ren- 
ders a  judgment  vot'd  is  sueli  an  illegality  as  ij*  contrary 
to  Ihe  principles  of  law  a-^  di.-tinguished  from  rules  of 
procedure. — Kx  Parte  Gib-on,  31  Cal.^p.  619.  A  judg- 
ment upon  a  conviction  of  misdemeanor  which  adjudges 
the  dtjfendant  to  be  inipiisoned  in  the  State  Piison,  is 
void.— Kx  Parte  Cha,  40  Cal.,  p.  420.  Judgments  of 
inf(Mior  criminal  Courts  are  not  required  to  be  in  a 
diff.Mvnt  form  from  those  of  like  Courts  of  general 
juri.•^diction. — People  vs.  Forbes,  22  Cal.,  p.  135. 

1203.     After  a  plea  or  verdict  of  guilty,  where  a  court  may 
discretion  is  conferred  upon  the  Court  a^  to  the  extent  inquire 

^  into  oir- 

ot  the  punishment,  the  Court,  upon  the  oral  suggestion  cumstances 
of  either  party  that  there  are  circumstances  which  nuugation 
niay  be  properly  taken  into  view  either  in  aggravation  mont."****' 
or  mitigation  of  the  puni?»1iment,  may,  in" its  discretion, 


' 


422 


Penal  Code. 


Proof  of 
former  oon- 
▼iction  or 
of  facts, 
etc. ,  in 
mitigation, 
etc.,  now 
made. 


( 


Duration  of 
inipri«on- 
ment  on 
judgment 
to  pay  a  fine 


[ 


\ 


hear  the  same  summarily,  at  a  specified  time,  and  upon 
such  notice  to  the  adverse  i)arty  as  it  may  direct 

NoTK. — The  provisions  of  this  and  the  succwfding 
section  are  intended  to  refi^ulate  the  prMCtice  in  relation 
to  the  subject  embraced  therein,  and  sufficiently  explain 
themselves.  They  also  perfoim  another  (»ffice.  A  vio- 
lation of  either  section  is  x>uni$-hed  as  a  nii.^dt'meanor 
(Sec.  160,  Subd.  8,  of  this  Code),  and  thereby  all  exin 
judicial  influences  prevented. 

1204.  The  circumstances  must  be  presented  by 
the  testimony  of  witnesses  examined  in  open  Court, 
except  tliat  when  a  witness  is  so  sick  or  infirm  as  to 
be  unable  to  attend,  his  deposition  may  be  taken  bj'  a 
magistmte  of  the  county,  out  of  Court,  upon  such 
notice  to  the  adverse  party  as  the  Court  may  direct. 
No  affidavit  or  testimony,  or  representation  of  any 
kind,  verbal  or  written,  can  be  otFered  to  or  received 
by  the  Court,  or  a  Judge  thereof,  in  aggravation  or 
mitigation  of  the  punishment,  except  as  ijroNnded  in 
this  and  the  preceding  section. 

Note. — See  note  to  preceding  section,  and  also  Sec. 
166  of  this  Code. 

1205.    A  judgment  that  the  defendant  pay  a  fine 
I  may  also  direct  that  he  be  imprisoned  until  the  fine  b< 
t  satisfied,  specifying  the  extent  of  imprisonment,  whicfc: 
c  must  not  exceed  one  day  for  every  dollar  of  the  fine. 

C      For  the  crime  of  an  assault,  the  defendant  may  be  fined  not  cxc 
ing  five  hundred  dollars,  and  may  be  adjudged  to  pay  the  costs, 
may  be  imprisoned  for  the  fine,  butnot  for  the  costs.    Petty  t.  Co. 
of  San  Joaquin,  45  Cal.  245.    ThTf^oTa  reporter  are  not  to  be  U« 


as  costs.    Id. 


vncu  uajr  itK3  'iKijr  iciiKitx  111  |/i i.-uii,  itiiu  may  at  any 
time  pay  the  sum  remaining  due  and  claim  hb  dif- 
chaigo.— Ex  Partfi  Kelly,  28  Cal.,  p.  414. 


Judgment        1206.     (§  461.)     A  judgment  that  tl 

to  pay  a 

flnecon^ti-   pay  a  fine  constitutes  a  lien,  in  like  mam 

tateealion.    ^    ''  ^ 

ment  for  money  rendered  in  a  civil  actioi 


Entry  of 
judgment 
and  judfr> 
ment  rolL 


jujclgment  upo] 


is  rendered,  the  Clerk  must  enter  the  sa 


5  defendant 
r  as  a  judg- 

a  conviction 
e 
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5or< 


file  the  following 

the  action :        d 
(e  minates  of  the  »r 

d 


15207.  When  judgment  upon  a  conviction  is  tendered, 
the  clerk  must  enter  the  same  in  the  mimtxes,  stating 
briefly  the  offense  for  which  the  conyipoon  was  had, 
and  the  fact  of  a  prior  conviction  (if/one),  and  must, 
wi&in  five  days,  annex  together  5 
papers,  which  will  constihtv  a  , 

1.  The  indictment  an^^ft^iEJp¥'6 
plea  or  demurrer;  y"*^   *^yy 

2.  A  copy  of  the  mimnes  of  tne  trial ; 

3.  The  charges  gi^pen  or  refused,  and  the  indorse- 
lents  thereon;  and 

4.  A  copy  of  th^  judgment. 

This  8ection  referr^to  written  charges  or  iustmctioiiH  which  either 
rty  may  presen^tnd  aak  to  be  given,  and  not  to  the  charge  which     ' 
e  Coort  may  gyfe  on  its  own  motion.    People  v.  Hart,  44  Cal.  598. 

'copy  of  the  minutes  of  the  trial; 
S.^Tkeopy  of  the  minutes  of  the  judgment; 
6/Thel5tW*«€,..exception8,  if  there  be  one; 

7.  The  writtencBltrgoo  .aaked  of  the  Court,  and 
refused,  if  there  be  any; 

8.  A  copy  of  all  charges  given  and  of  Qi^'^tftdDrse- 

ments  thereon. 

NoTK^— Form  of  Judgment.— The  judgment  entered 
in  the  minutes  is  sufficient,  if  it  states  of  what  offense 
the  defendant  was  finally  convicted  and  the  penalty 
imposed.  It  need  not  recite  the  facts  contained  in  the 
other  papers  constituting  the  record  in  the  action.— In 
Re  Edward  Ring,  28  Cal.,  p.  247.  The  judgment  is 
not  void  because  it  does  not  state  the  offense  of  which 
the  prisoner  was  convicted,  if  it  shows  that  he'  was 
indicted  for  some  offense  and  tried  and  convicted,  and 
that  the  sentence  passed  on  him  was  one  which  the 
Court  had  j  urisdiction  to  pronounce  for  some  offense  of 
which  he  might  have  been  convicted  under  this  indict- 
ment.—Ex  Parte  Gibson,  31  Cal.,  p.  619.  Under  Sec- 
tion 462  of  the  old  Criminal  Practice  Act,  the  charges 
given  by  the  Court  Aid  not  form  part  of  the  judgment 
roll._-People  vs.  Hart,  October  Term,  1872. 


1-   Same. 

f 
1 

f 
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CHAPTER  II. 

THE   EXECUTION. 

Section  1213.  Authority  for  the  execution  of  a  judgment,  other  than 

of  death. 

1214.  If  for  tine  alone,  execution  to  issue  as  in  civil  cases, 

1215.  Judgment  of  tine  and  imprisonment,  by  whom  and 

how  executed. 

1216.  Duty  of  Sheriff  on  receiving  copy  of  judgment  of 

imprisonment. 

1217.  Warrant  of  execution  upon  judgment  of  death.  Time 

of  execution. 

1218.  Judge  to  tranr^mit  statement  of  conviction  and  testi- 

mony to  Governor. 

1219.  Governor  may  require  opinion  of  Justices  of  Supreme 

Court,  etc.,  thereon. 

1220.  Judgment  of  death,  when  suspended. 

1221.  If  reason  to  suppo^e  del'endant  insane,  jury  to  inquire 

into  it;  how  and  by  whom  ordered. 

1222.  Duty  of  District  Attorney  upon  inquisition. 

1223.  Inqui>ition,  how  certified  and  tiled. 
Ik24.  Proceedings  upon  finding  of  jury. 

1225.  Proceedings  when  female  is  supposed  to  be  pregnant, 

1226.  Proceedings  upon  the  finding  of  the  jury. 

1227.  Proceedings  when  judgment  of  death  remaining  in 

force  has  not  been  executed. 

1228.  Punij-hment  of  death,  how  inflicted. 
12*29.  Execution,  where  to  take  place  and  who  to  be  present. 
1230.  lleturn  upon  death  warrant.  ' 

Authority         1213.     (§  463.)     AVhen  a  jnclOTieiit,  other  than  of 

for  the  dx©-  . 

cutionofa    death,  has  been  ])ronounced,  a  certified  copy  oLlhe 

judgment,  '  ^  '     -  —         i  .^w-^ 

of^death?"  ^eutrythereof  upon  the  minutes  must  befoij^hwith  fiir- 
nished  to  the  officer  whose  dutv  it  is  to  execute  the 
judgment,  and  no  other  warrant  or  authority  is  nece^ 
'  sary  to  justify  or  require  its  execution. 

NoTK. — No  other  authority  for  the  detention  of  a 
prisoner  is  required  than  a  certified  copy  of  the  judg- 
ment rendered  against  him. — In  Re  Brilvn,  32  Cal.,  p. 
48;  In  Ke  Ring,  28  Cal.,  p.  247;  Ex  pirte  Gibson,  31 
Cal.,  p.  619.  A  commitment  which  doci  not  contain  a 
copy  of  the  judgment  entered  in  thel  minute«,  but 
merely  recites  the  hl^tory.  of  tlie  actio!  and  the  pro- 
ceedings therein,  is  not  sufficient  aut  ority  for  the  ., 
detention  of  a  prisoner. — Ex  Parte  I^b;  )n,  31  Cal.,  p.  y  j 
497;  Ex  Parte  Gibson,  31  Cal.,  p.  619. 


Q/'^ 
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1214.  (§464.)     If   the    juds^ment    is  for   a  fine  if  for  fine 
alone,  execution  may  be  issued  tliereon  as  on  a  ludff-  ?"t»^n  to 

'  *'  ti       o     issue  as  in 

ment  in  a  civil  action.  civil  ca^es. 

NoTK.— stats.  1851,  p.  212;   see,  also,  Sec.  1206  of 
this  Code. 

9 

1215.  (§  465.)     If  the  iudjyment  is  for  imprison-  Judgment 

,  ^      .  .  ^  ^  of  tine  and 

ment,  or  a  line,  and  imprisonment  until  it  be  paid,  the  impn^on- 

'  '  *  -^         '  iu«nt.  by 

defendant  must  forthwith  be  committed  to  the  custody  how"**"^ 
of  the  proper  officer,  and  by  him  detiiined  until  the  ®*®^"*^®<^ 
judgment  is  complied  with. 

Note. — See  Sec.  1205  of  this  Code,  and  note. 

/1216.     If  the  iudij;ment  is  for  imprisonment  in  the  Putyof 

.    ,  Sheriff  on 

State  Prison,  the  Sherift"  of  the  county  must,  upon  receiving 
receipt  of  a  certified  copy  thereof,  take  and  deliver  {^f  ^i°^^^^^^ 
the  defendant  to  the  Warden  of  the  State  Prison.    He  ^^';"'^'^^- 
must  also  deliver  to  the  Warden  the  certified  copy  of 
the  judgment,  and  take  from  the  Warden  a  receipt  for 

the  defendant. 

■ 

Note.— Stats.  1856,  p.  226,  Sec.  2;  see  note  to  Sec. 
1213  of  this  Code. 

1217.     (§466.)     When  judgment  of  death  is  ren-  Warrant  of 

..  exoculion 

,  dered,  a  warrant,  8i2:ned  by  the  Judije,  and  attested  uponjudg- 

'  '       o  •/  O    '  ment  of 

by  the   Clerk  under  the  seal  of  the  Court,  must  be.  *^*-*^^' 
di'awn  and  delivered  to  the  Sheriff.     It  must  state  the  Time  of 
conviction  and  judgment,  and  appoint  a  day  on  which 
the  judgment  is  to  be  executed,  which  must  not  be 
less  than  thirty  nor  more  than  sixty  days  from  the 
time  of  judgment. 

Note. — The  practice  of  designating,  in  a  judgment 
of  death,  a  day  for  carrying  it  into  effect,  is  not  in 
keeping  with  this  provis^ion.  The  day  should  be  dc.>iig- 
rnxUxd  in  the  warrant,  but  not  in  the  judgment. — People 
vs.  Bonilla,  38  Cal.,  p.  699;  People  vs.  Murphy,  April 
Term,  1872.  If  the  judgment  of  death  be  not  executed 
on  the  day  appointed,  it  is  competent  for  the  Court 
rendering  the  judgment  to  appoint  another  day  for 
carrying  it  into  execution. — People  vs.  Bonilla,  38 
Cal.,  p.  699. 

1^2 1*7.  Th©  day  for  carrying  into  effect  the  sentence  of  death 
ynld  not  be  designated  in  the  judgment,  bnt  in  the  warrant  for  the 
>ontion.    People  v.  Murphy,  45  Cal.  137. 
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Judge  to  12ia     (§  467.)     The  Judge  of  the  Court  at  which 

transmit 

statement     a  convictioii  requirino:  iudffment  of  death  is  had,  masL 

of  convio-  ^  o  J       o  —1-7 

Swtinumj^^  immediatelj  after  the  conviction,  transmit  to  the  Gov- 
toQover  or  g^j^^j.^  j^y  jj^j^^jj  ^^  otherwise,  a  statement  of  the  con- 


>^ 


y 


Governor 
may 
require 
opinion  of 
JustJcoR  of 
Supreme 
Court,  etc., 
thoroon. 


Jndjinnent 
of  dnath, 
when 
Buspondod. 


If  reason  to 

8UppO«f) 

defendant 
insane, 
jury  to 
inquire  into 
it;  how  and 
by  whom 
ordered. 


Duty  of 

District 

Attorney 

upon 

inquisition 


yiction  and  judgment,  and  of  the  testimony  given  at 
the  trial. 

1219.  (§468.)  The  Governor  may  thereupon  re- 
quire the  opinion  of  the  Justices  of  the  Supreme  CJourt 
and  of  the  Attorney  General,  or  any  of  them,  upon 
the  statement  so  furnished. 

1220.  (§  469.)  No  Judge,  Court,  or  officer,  other 
than  the  Governor,  can  suspend  the  execution  of  a 
judgment  of  death,  except  the  Sherift",  as  provided  in 
the  six  succeeding  sections,  unless  an  appeal  is  taken. 

1221.  (§  470.)  If,  after  judgment  of  death,  there 
is  good  reason  to  suppose  that  the  defendant  has  he- 
come  insane,  the  Sheriff  of  the  county,  with  the  con- 
currence of  the  Judge  of  the  Court  hy  which  the 
judgment  was  rendered,  may  summon  from  the  list  of 
juroi'S  selected  by  the  Supervisoi's  for  the  year  a  jury 
of  twelve  persons  to  inquire  into  the  supposed  in- 
sanity, and  must  give  immediate  notice  thereof  to  the 
Distj'ict  Attorney  of  the  county. 

1 222.  (§  471.)  The  District  Attorney  must  attend 
the  inquisition,  and  may  produce  witnesses  before  the 
jury,  for  which  purpose  he  may  issue  process  in  the 
same  manner  as  for  witnesses  to  attend  before  the 
Grand  Jury,  and  disobedience  thereto  may  be  punished 

in  like  manner  as  disobedience  to  process| issued  by 

* 

the  Couii;. 


Inquisi- 
tion; how 
certi'iod 
and  filed. 


1223.     (§  472.)    A  certiticate  of  the 
must  be  signed  by  the  jurors  and  the  Sherif 
with  the  Clerk  of  the  Court  in  which  the 
was  had. 


iquisition 
and  iiled 
onviction 
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1224.  (§§  473,  474.)     If  it  is  found  by  the  inquisi-  Proceed- 

^  '  ./  X  jugj,  upon 

tion  that  the  defendant  is  sane,  the  Sheriff  must  execute  p^^^'^^e  of 

jury. 

the  judgment;  but  if  it  is  found  that  he  is  insane,  the 
Sheriff  must  suspend  the  execution  of  the  judgment 
until  he  receives  a  wa^^iult  fj*om  the  Governor  or  from 
the  Judge  of  the  Court  by  which  the  judgment  was 
rendered  directing  the  execution  of  the  judgment.  If 
the  inquisition  finds  that  the  defendant  is  insane,  the 
Sheriff  must  immediately  transmit  it  to  the  Governor, 
who  may,  when  the  defendant  becomes  sane,  issue  a 
warrant  appointing  a  da^^  for  the  execution  of  the 
judgment. 

1225.  (§  475.)     If  there  is  good  reason  to  suppose  Proceed- 
that  a  female  against  whom  a  iud^ment  of  death  is  female  is 

o  o       o  supposed 

rendered  is  pregnant,  the  Sheriff  of  the  county,  with  ^re^ant 
the  <;oncurrence  of  the  Judge  of  the  Court  by  which 
the  judgment  was  rendered,  may  summon  a  jury  of 
three  physicians  to  inquire  into  the  supposed  preg- 
nancy. Immediate  notice  thereof  must  be  given  to 
the  District  Attorney  of  the  county,  and  the  provisions 
of  Sections  1222  and  1223' apply  to  the  proceedings 
upon  the  inquisition. 

1226.  (§§  476,  477.)     If  it  is  found  by  the  inqnisi-  Proceed- 
tion  that  the  female  is  not  prescnant,  the  Sheriff  must  the  finding 

'■      °  '  ofthej'iry. 

execute  the  judgment;  if  it  is  found  that  she  is  preg- 
nant, the  Sheriff  must  suspend  the  execution  of  the 
judgment,  and  transmit  the  inquisition  to  the  Governor. 
When  the  Governor  is  satisfied  that  the  female  is  no 
longer  pregnant,  he  may  issue  his  warmnt  appointing 
a  day  for  the  execution  of  the  judgment. 

1227.  (§§  478, 479.)     If  for  any  reason  a  judgment  Proceed- 
of  death  has  not  been  executed  and  it  remains  in  force,  jndumont 

of  death 

the  Court  in  which  the  conviction  was  had,  on  the  r®™«""?^ 

'  in  force  dm 

application  of  the  District  Attorney,  must  order  the  S^Lfutod. 
defendant  to  be  brought  before  it,  or,  if  he  is  at  large, 
a  warrant  for  his  apprehension  may  be  issued.    Upon 
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the  defendant  beinif  bronsflit  before  the  Court  it  must 
inquire  into  the  facts,  andjf  no  legal  reasons  exist 
against  the  execution  of  the  judgment,  luust  make  an 
order  that  the  Sheriff  execute  the  judgment  at  a 
specified  time.  The- Sheriff  must  execute  the  judg- 
ment accordingly. 

Punish-  1228.     (§  480.)     The  punishment  of  death  must  be 

fuiUctod.^'^  inflicted  by  hanging  the  defendant  by  the  neck  until 
he  is  dead. 

Note.— stats.  18.31,  p.  i:i2. 

Execution.        1229.     A   iudi^nient  of  death   must  be  executed 

whoro  to  ^       ^  "^       ^ 

tiiKopiftco    within  the  walls  or  yard  of  a  iail,  or  some  convenient 

and  tvho  to  .     •/  J       ^ 

bo  preseLt.  pn yatc  placc  iu  tlio  couiity.  The  Sheriff  of  the  county 
must  be  i»resent  at  the  execution,  and  must  invite  the 
presence  of  a  i)hysician,  the  District  Attorney  of  the 
county,  and  at  least  twelve  reputable  citizens,  to  be 
selected  by  him;  and  he  shall,  at  the  request  of  the 
defejidant,  jjcrmit  such  ministers  of  the  gospel,  not 
exceeding  two,  as  the  defendant  may  name,  and  any 
persons,  relatives  or  friends,  not  to  exceed  five,  to  be 
present  at  the  execution,  together  with  such  peace 
officers  as  he  may  think  expedient,  to  witness  the 
execution.  But  no  other  persons  than  those  mentioned 
in  this  section  can  be  [U'osent  at  the  execution,  nor  can 
any  person  under  age  be  allowed  to  witness  the  same. 

Note. — Founded  upon  '1k'  Aci.  io  auoIUh  public  exe- 
cutions.   (SiUcs.  looS.  p.  \i%  Sec.  1.) 

Roturn  1230.     After  the  execution,  the  Sheriff  must  make 

upon  uoath  i  i         i  i  •  i  • 

warrant.  a  rcturu  upou  tlic  death  warrant,  showing  the  time, 
mode,  and  manner  in  which  it  was  executed 

:Note.— Stats.  18C8,  p.  192,  Sec.  3. 


^^^^^^^^^W^— ^^Fi^"™W"         •       «       111"!™"™  iM  iMI    ,   > 
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TITLE  IX.    . 

OF  APPEALS  TO  THE  SUPREME  COURT. 

Chapter    I.  Appeal^  when  allowed  and  how  taken, 

and  the  effect  thereof. 
ft.  Disniis.nnr/  an  appeal  for  irregulariti/. 

III.  Arr/ume7it  of  the  appeal, 

IV.  Judgment  Zfpofi  appeal. 


CHAPTER  I. 

APPEALS,     WIIEX     ALLOWED    AND     HOW     TAKEN,     AND     THE 

EFFECT    THEREOF. 

Section  1235.  Who  ««ay  appeaL    Appeal  to  be  taken  on  qaostions 

of  law  alone. 
123C.  Parties,  how  designated  on  appoal. 

1237.  In  what  cases  an  appeal  may  be  taken  by  the  defend- 

ant. 

1238.  In  what  cases  by  the  people. 

1239.  Ajjpeala,  within  what  time  to  be  taken. 

1240.  Appeal,  how  taken. 

1241.  When  notice  may  bo  served  by  publication. 

1242.  Effect  of  an  appeal  by  the  people. 

1243.  Eifect  of  an  appeal  by  the  defendant. 

1244.  Same. 

1245.  3ame. 

1246.  Duty  of  Clerks  upon  appeal. 

1235.  (§§  481,  482.)     Either  party  in  a  criminal  who  may 
action  amountiiiic  to  a  felony  may  appeal  to  the  Su-  Appeal  to 

^  .  •;  ^       Ll  botnkenon 

preme  Court,  on  questions  of  law  alone,  as  prescribed  g}' ^;\\j"°* 
in  this  Chapter.  .  «^*^°^- 

NoTK. — As  to  the  jurisdiction  of  the  Supreme  Court 
on  appeal  in  criminal  ca.^es,  see  note  to  Sec.  44  of  the 
Code  of  Civil  Procedure. 

1236.  (§  483.)     The  paity  appealing  is  known  as  parties, 

DOW 

the  appellant,  and  the  adverse  party  as  tlie  respondent,  designated 
but  the  title  of  the  action  is  not  changed  in  conse- 
quence of  the  appeal. 

ISbwr.  .*a  order  of  a  County  Court,  directing  that  a  criminal 
jtrge  ignored  by  one  Grand  Jury  be  submitted  to  another,  ia  not  an 
:>ealable  order.  People  v.  Clark,  42  Cal.  623.  Any  error  committed 
the  Court  in  setting  aside  or  modifying  an  erroneous  order,  may  be 
^ewed  in  a  proper  case  upon  appeal,  but  cannot  be  questioned  unon 
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In  what 
ca<^e9  an 

appeal  may  defendant: 

be  taken 
by  the 
defdndanL 


1237.     (§  481.)     An  appeal  may  be  taken  by  the 


1.  From  a  final  judgment  of  conviction; 

2.  From  an  order  denying  a  motion  for  a  new  trial; 

3.  From  any  order  made  after  judgment,  affecting 
the  substantial  rights  of  the  party. 

Note.— See  note  to  Sec.  1238  of  this  Code. 


:rial; 


In  what  1238.     (§  481.)     An  appeal  may^e  taken  by  the 

the  people,    people:* 

1.  From  a  judgment  for  the  dirfend^nt  on  a  demur- 
rer to  the  indictment;      (/ 

2.  From  an  order  grantin^Jil 
^       3.  From  an  order  arredlingljuclgnient; 

I  4.  From  any  order  jrfade  after  judgment,  affecting 

the  substantial  rightjrof  the  people. 

No*™-— People  vs.  Ah  Kim,  April  Term,  1872.  Thii 
ChnwCer  is  founded  upon  Sections  481-492,  incluMve,  of 
thor  Criminal  Practice  Act  of  1851,  and  the  amend- 

fents  thereto-of  1858,  1862,  and  1863  (Stats.  ISiS,  p. 
217;  1862,  p.  536;  1863,  p.  158);  but  has  been  fzamt^ 
so  as  to  iliclude  only  appeals  to  the  Supreme  Court, 
appeals  to  the  County  Court  being  provided  'for  in 
Title  XI,  Chapter  II.  By  the  tertns  of  the  stiatut«,  as 
it  stood,  the  right  of  appeal  was  as  broad  in  favor  of 
the  people  as  o^  the  defendant,  in  a  criminal  action. 
The  validity  of  these  provisions  were  involv(id  in  the 
decision  of  the  case  of  The  People  vs.  Webb,  38  CaU, 
p.  467.  The  defendant  had  been  indicted  and  tried  for 
peijury.  Upon  the  trial  in  the  Court  below,  the  people 
offered  in  evidence  the  recoi'd  of  the  proceedings  in 
which  the  alleged  perjury  was  committod.  The  Court, 
upon  the  objection  of  the  defendant,  improperly  ex- 
cluded the  record.  As  it  constituted  the  foundation  of 
the  people's  proofs,  its  exclusion  ended  their  case,  and 
the  defendant  was  acquitted.  From  the  judgment  of 
acquittal  the  people  appealed,  assigning  Ithe  erroneous 
ruling  as  error,  and  it  would  have  tbllowll,  if  the  temu 
of  the  statute  were  to  be  the  guide,  thatlthc  judgment 
must  be  reversed  and  the  cause  remarlled  for  a  new 
trial.  In  the  appellate  Court  the  defencmnt  confessed 
the  error,  but  invoked  the  aid  of  the  conaitutional  pro- 
vision, that  **No  person  shall  be  subject  tl  be  twice  put 
in  jeopardy  for  the  same  offense."    JuAice  Sprague, 
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delivering  the  opinion  of  the  Court  (Sanderson ,  J., 
expres^!ing  no  opinion,  though  it  is  not  so  stated  in  the 
reported  case),  after  an  able  and  elaborate  view  of  the 
authorities,  said:  "We  are  therefore  of  opinion  that 
under  our  Constitution,  which  protects  a  party  from  a 
second  jeopardy  of  life,  limb,  liberty,  or  property,  for 
the  same  public  offense,  whatever  its  grade,  a  person 
once  placed  upon  his  trial  before  a  competent  Court  and 

jury,  charged  with  his  case  upon  a  valid  indictment,  is 

« 

in  jeopardy  in  the  sense  of  the  Constitution,  unless 
such  jury  be  discharged  without  rendering  a  verdict, 
from  a  legal  necessity,  or  for  cause  beyond  the  control 
of  the  Court,  such  as  death,  sickpess,  or  insanity  of 
some  one  of  the  jury,  the  prisoner,  or  the  Court,  or  by 
consent  of  the  prisoner;  and  if  such  jury  render  a  ver- 
dict, or  be  discharged  before  a  verdict,  without  such 
legal  necessity,  controlling  cause,  or  consent,  the  pris- 
oner is  forever  protected  from  a  retrial  upon  the  same 
or  any  other  indictment  for  the  same  offense,  unless,  at 
his  instance,  the  verdict  be  set  aside,  or  judgment 
be  reversed;  and,  Airther,  that  the  correct  interpreta- 
tion of  our  statute,  giving  to  the  prosecutor  a  right  to 
his  bill  of  exceptions  and  appeal,  when  construed  with 
reference  to  this  provision  of  the  Constitution,  must  bo 
understood  to  have  reference  to  such  errors  only  as  may 
occur  in  the  proceedings  before  the  legal  jeopardy 
attaches.  With  thene  vieSf  s,  it  follows  that  a  reversal 
of  the  judgment  in  the  present  case  would  be  vain  and 
useless,  as  we  are '  not  authorized  to  direct  or  order  a 
retrial."  The  Commissioners  have  modified  the  lan- 
guage of  the  provisions  in  question,  to  accord  with  this 
authoritative  construction.  No  appeal  lies  from  an 
order,  directing  a  charge,  once  ignored,  to  be  resubmit- 
ted to  another  Grand  Jury.  The  only  orders  from 
which  appeals  lie  are  orders  made  after  final  judgment; 
orders  before  that  are  only  reviewed  on  appc^al  from  a 
final  judgment,  or  an  order  granting  or  refusing  a  new 
trial. — People  vs.  Clarke,  January  Term,  1872  (No. 
3101.)  No  appeal  lies  from  an  order  of  a  Judge,  ad-  ^ 
mitting  a  party  to  bail  under  the  provisions  of  the 
.  Title  relating  to  habeas  corpus  (Sec.  1490  et  seq.,  post.) 
People  vs.  Schuster,  40  Cal.,  p.  627.  An  order,  sus-  f 
taining  a  demurrer,  is  a  final  judgment  from  which  an  /  ^•^ 
appeal  will  lie.— People  vs.  Ah  Own,  39  Cal.,  p.  604.     / 

1230.     (§  485.)     An  appeal  from  a  judgment  must  Appeals. 
be  taken  within  one  year  after  its  rendition,  and  from  whattimo 

■I  .-,  •.        .    .      J  /!L       '^  •  J  to  bo  taken. 

an  order,  within  sixty  days  after  it  is  made. 


h 
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Appeal, 
how  taken. 


When 

notice  may 
bo  served 
by  publica- 

UOD. 
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1 240.  (§§  486,  487,  488.)  An  appeal  is  taken  by 
filing  with  the  Clerk  of  the  Court  in  .which  the  judg- 
ment or  order  appealed  from  is  entered  or  filed,  a 
notice  stating  the  appeal  from  the  same,  and  serving 
a  cojjj  thereof  uj)on  the  attorney  of  the  adverse  jmrty. 

NoTK, — This  pection  is  such  a  depart urp  from  Sec. 
4»S8  of  the  Criniiiml  Practice  Act  as  vill  avoid  the  nile 
laid  down  in  People  vs.  Wallace,  23  Cal.,  p.  9S. 
'When  no  notice  of  appeal  is  given,  or  no  record  that 
any  was  given,  appears  to  the  yupreme  Court,  the  case 
wijl  bo  stricken  fiom  the  cafendar,  tliere  }xi\ng  no 
appeal  taken. — People  vs.  Pico,  January  Term,  1872 
(No.  3017;. 

1241.  (§§  488,  489.)  If  personal  service  of  the 
notice  cannot  be  made,  the  Judge  of  the  Court  in 
which  the  action  was  tried,  ui>oh  proof  thereof,  may 
make  an  order  for  the  jjuhlication  of  the  notice  in 
some  newspaper  for  a  period  not  exceeding  thirty 
days;  such  puhlication  is  equivalent  to  personal 
service. 


Effect  of  an       1242.     (§  490.)     An  appeal  taken  by  the  people  in 

thopeopie.    no  casc  stays  or  affects  the  operation  of  a  judgment 

in  favor  of  the  defendant,  until  judgment  is  revereed. 


appeaiV  •  1243.  An  appeal  to  the  Supreme  Court  from  a  iudfr- 
defendant,  ^iit  of  convlction  stays  the  execution  of  the  judgment  ' 
Jill  capital  cases,  and  in  all  other  cases,  upon  filing  ^ 
Jo^the  Clerk  of  the  Court  in  which  the  conviction  ^ 
liu,J,  a  certificate  of  the  Judge  of  such  Court/ o>^ot»-\/ 
stice  of  the  Supreme  Court,  that,  in  his  opinion,  ^^ 
^  Id  probable  cause  for  the  appeal,  but  not  other- 


^  m 


n- 


miSv<ioncrs  incorporated  in  the  Code,  at  tie  suggestion 
of  Justice  Wallace.  Prior  to  the  adoptiol  of  the  Code 
the  judgment,  unless  it  imposed  a  fine  oMy,  might  be 
executed  ponding  an  appeal;  and  perham  save  in  the 
case  mentioned,  and  upon  a  judgment  En  a  capital 
case,  there  was  no  powcir  in  the  Court  to  Itay  the  exe- 
cution of  a  judgment  pending  the  appeal, Im less  in  the 
ca»cs  in  which  bail  might  be  taken  and  tic  defendant 
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had  the  ability  to  ffive  it.  Said  Justice  Wallace,  in 
£x  Parte  Hoge,  on  habeas  corpus  (a  decision  which  has 
never  been  publiiihed  save  in  this  Code — see  note  to  Sec. 
1272,  post):  "  The  right  to  appeal  to  the  Supreme  Court 
is  guaranteed  by  the  Constitution,  and  is  as  sacred  as 
the  right  of  trial  by  jury.  It  is  one  of  the  means  the 
law  has  provided  to  determine  the  question  of  his  guilt 
or  innocence.  Upon  such  an  appeal  the  ultimate 
qu^tion  is  nearly  always  as  to  the  validity  of  the 
judgment  under  which  the  prisoner  is  to  suffer;  and 
it  is  certainly  not  consonant  to  our  ideas  of  justice,  if 
it  can  be  prevented  by  legal  means,  that  even  while 
the  question  of  guilt  or  innocence  is  yet  being  agitated 
in  the  fomi«of  an  appeal,  the  prisoner  should  be  under- 
going the  very  punishment  and  suffering  the  very 
infamy  which  it  was  the  lawful  purpose  of  the  appeal 
to  avert,*  It  would  be  somewhat  akin  to  a  practice  of 
punishing  the  accused  for  his  alleged  offense  while  the 
jury  was  delibei^ting  upon  the  verdict.''  Hoge's^caso 
illustrates  the  evil  of  the  rule  existing  prior  to  the 
Code.  Ko  Court  could  have  stayed  the  execution  of 
the  sentence.  Yet  upon  the  appeal  the  judgment 
was  reversed  from  the  bench.  The  defendant  was  ad- 
mitted to  bail  pending  the  appeal,  and  thus  the  punish- 
ment was  averted;  but  whether  it  could  be  averted  or 
0  not  depended  solely  upon  his  ability  or  non-ability  to 

give  bail.  The  law  discriminated  in  favor  of  the  rich 
and  influential,  and  against  the  poor  and  friendless. 
Under  the  provisions  of  Sees.  1243,  1244,  and  1245 
every  appeal  taken  in  good  faith  will  have  the  effect 
of  8U.«pending  the  judgment  pending  the  appeal,  the 
prisoner  remaining  in  the  custody  of  the  Sheriff  in 
cases  in  which  the  offense  is  bailable,  or  in  which,  if 
bailable,  the  prisoner  is  unable  to  give  bail. 

1244.  K  the  certificate  provided  for  in  the  preced    ^«me. 
in^  ow^tA.a  18  nled,  the  Sheriff  must,  if  the  defendant 

be  in  his  custody,  upon  being  served  with  a  copy 
thereof,  keep -the  defendant  in  his  custody  without 
executing  the  judgment,  and  detain  him  to  abide  the 
judgment  on  appeal. 

NoTB.— See  note  to  Sec.  124:1  of  this  Code. 

« 

1245.  If,  before  the  granting  of  the  certificate,  the  Sam^. 
judgment  has  commenced,  the  further  execution  thereof 

is  suspended,  and  upon  service  of  a  copy  of  such  cer- 

55  • 
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Datyof 
Clerlu 
apon       /^ 
appeal.  M 


tificate  the  defendant  must  be  restored,  by  the  officer 
in  whose  custody  he  is,  to  his  original  custody. 

NoTB.— 8ee  note  to  Sec.  1248  of  thU  CoSe. 


within  ten  days  therea 
the  Clerk  of  the  ap 
of  appeal  and  of  the 


elli 


1246.     (§  492.)     Upon  the  appear  being  taken,  the 
Clerk  with  whom  the  hptice  o^ppeal  is  filed  must, 

I  without  charge,  transmit  to 
Lte  iZfourt  a  cojty  of  the  notice 
y,  and  of  all  bills  of  excep- 
tion, instructions,  and  i^orsements  thereon;  and  upon 
the  receipt  thereoJ^lfne  Clerk  of  the  appellate  Court 
must  file  the  sana^nd  perform  tte  same  service  as  in 
civil  cases,  without  charge.  • 

Note. — People  vs.  Myere,  20  Cal.,  p.  76. 

Transcript  ok  Appkal.— People  vs.  Martin,  S2 
Cal.,  p.  91.  After  the  transcript  on  appeal  has  been 
filed  in  the  Supreme  Court,  it  will  not  be  sent  back  in 
order  that  the  statement  or  bill  of  exceptions  may  be 
changed  by  resettlement,  except  upon  proof  or  admis- 
sion of  the  mistake  or  omission. — People  vs.  Romero, 
18  Cal.,  p.  89. 


CHAPTER  n. 


DISMISSING  AN   APPEAL   FOR   IRREGULARITY. 


how  dj^imssed. 


6EcnoK  1248.  For  what  irregularity,  and  how 
1249.  Dismissal  for  want  of  a  retui 

Fopwha^V-v^  1248.  (§  493.)  K  theVpn^l  is  irregular  in  any 
iwityU^  Bubstaatial  particular/but^m><f  otherwise,  the  appellate 
dismiaied.  CJourt  may,  on  anyMay  in  term,  on  motion  of  the 
^  respondent,  upon  five  days  notice,  accompanied  with 
copies  of  the  papers  upon  which  the  moticp  is  founded, 
order  it  to  be  dismissed. 


i  — « 


\ 


1249.     (§  494.)     The  Court  may  alsf,  upon  like 

is  not  made 
go<fi  cauJBe  they 


DismiMod 

of  a  return,  motion,  dismiss  the  appeal,  if  the  retur 


as  provided  in  Section  1246,  unless  for 
enlarge  the  time  for  that  purpose. 


dfftl 
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CHAPTER  HI. 

ARGUMENT   OF   THE   APPEAL. 

Skction  1252.  Appeals,  when  to  be  heard  and  determined. 

1253.  Judgment  may  be  affirmed,  but  cannot  be  reversed 

without  argument. 

1254.  Number  of  counsel  to  be  heard. 

1255.  Derepdant  need  not  be  present. 


352.     (§  495.)     All  Apjreals  in  criminal  cases  must  Appeals, 

W       T  "ii-i^^       I A  when  to  bo 

i     De  heard  and  determmifli^it  the  first  term  of  the  appcl-  5°f^^  *.°**j 
late  Court  after  the  Teaord  is  filed. 


1253.  (§  496.)  yrhe  judgment  may  be  aflBlrmed  if  Judgment 
the  a{)pellant  fail  t(o  appear,  but  can  be  reversed  ynlv  bJ/Jllj};^^ 
after  argument,  though  the  respondent  fail  to  appear.  wiiEmT"^ 

1254.  (§497.)     Upon  the  argument  of  the  appeal,  Number  of 
if  the  offense  is  punishable  with  death,  two  counsel  be  heard. 


must  be  heard  on  each  side,  i^they  require  it.  In  any 
oEher  case  the  Court  may,  in  its  discretion,  restrict  the 
argument  to  ouq  counsel  on  each  side. 

Note.— State.  1854,  p.  81,  Sec.  5. 

1255.     (§  498.)     The  defendant  need  not  peMonally  Defondant 

^  ^  r    w  ^     need  not  be 

appear  in  the  appellate  Court.  preBent. 


CHAPTER  IV. 

JUDGMENT   UPON   APPEAL. 


Section  1258.  Court  to  give  judgment  without  regard  to  technical 

errors. 

1259.  What  may  be  reviewed  on  an  appeal  by  defendant 

from  a  judgment. 

1260.  May  reverse,  affirm,  or  modify  the  judgment,  and  order 

new  trial. 

1261.  New  trial,  where  to  bo  had. 

1262.  Defendant,  when  to  be  discharged  on  reversal  of  judg- 

ment. * 

1263.  Judgment  to  be  executed  on  affirmance; 
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Court  to 

give 

judgment 

without 

regard  to 

technical 

errors. 


What  may 
be 

reviewed 
on  an 
appeal  by 
derendant 
from  a 
judgment. 


May 
reverse, 
affirm,  or 
modify  the 
judgment, 
and  order 
new  trial. 


y 


Section  1264.  Judpcmentofappellate  Court,  howcntcred  and  remitted 
1265.  Jurisdiction  of  appellate  Court  ceases  after  judg-ment 
remitted. 

1258.  (§  499.)  After  hearing  the  appeal,  the  Coart 
must  give  judgment  without  regard  to  teelinical  en'ore 
or  delects,  or  to  exceptions,  which  do  not  affect  the 
substantial  rights  of  the  parties. 

Note. — A  judgment  will  not  oe  disturbed  on  accoant 
of  an  erroneous  instruction  which  was  not  applicable  to 
the  facts  of  the  cnfie. — People  vs.  March,  6  Cal.,  p.  543. 
A  judfifment  will  not  be'revei-sed  by  reaj^on  of  errors 
which  do  not  affect  the  substantial  rights  of  the  parties. 
People  vs.  Cronin,  34  Cal.,  p.  191;  People  vs.  Dick,  2SL 
Cal.,  p.  213. 

1259.  (§  484.)  Upon  an  appeal  taken  by  the  de- 
fendant from  a  judgment,  the  Court  may  review  any 
intermediate  order  or  ruling  involving  the  merits,  or 
which  may  have  affected  the  judgment. 

Note. — People  vs.  Clark,  January  Term,  1872.  Mo- 
tions for  continuance  arc  subject  to  review  on  an  appeal 
from  the  judgment. — People  vs.  Diaz,  6  Cal.,  p.  24S. 

1260.  (§  600.)  The  Coui-t  may  revei^e,  affirm,  or 
modify  the  judgment  or  order  appealed  from,  and  may 
set  aside,  affirm,  or  modify  any  or  all  of  the  proceed- 
ings subsequent  to,  or  dependant  upon,  such  judgment 
or  order,  and  may,  if  proper,  order  a  new  trial. 

Note. — Erbok  must  affirmatively  appear,  or 
the  Court  will  not  reverse  the  judgment. — ^People  vs. 
King,  27  Cal.,  p.  507;  People  vs.  Levison,  16  Cal.,  p. 
98;  People  vs.  Bonney,  19  Cal.,  p.  426;  People  vf- 
Connor,  17  Cal.,  p.  214;  People  vs.  Robinson,  17  CaU 
p.  363;  People  vs.  Bealota,  17  Cal.,  p.  389;  People  vi. 
Lafuente,  6  Cal.,  p.  202. 

Error  in  Instructions.— Errors  in  instructions 
.will  not  be  reviewed,  unless  the  inst  jctlons  are  em- 
bodied in  a  bill  of  exceptions,  or  the  u  is  an  indorse-. 
mcnt  thereon,  signed  by  the  Judge  sh  »wing  the  action 
of  the  Court.— People  vs.  Thompson  28  Cal.,  p.  214; 
People  V8.  Tetheron,  40  Cal.,  p.  286  see,  also,  cases 
cited,  supra.  A  mere  want  of  persj  cuity  in  an  in- 
struction which  does  not  injure  the  j  isoner  will  not 
authorize  a   reversal  of  the  judgme  it. — ^People  v». 
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Moore,  8  Cal.,  p.  90.  If  the  Court  below,  in  the 
instructions,  assumes  a  certain  state  of  facts,  which 
facts  show  the  applicability  of  the  instructions,  the 
appellate  Court  will  review  the  action  of  the  Court 
below,  without  any  evidence  being  embodied  in  the 
record. — People  vs.  Dick,  32  Cal.,  p.  213.  And  so, 
too,  when  the  action  of  the  Court  below  is  erroneous 
undc*r  any  possible  state  of  facts. — People  vs.  Dick,  32 
Cal.,  p.  213.  The  record  of  the  trial  need  not  affirma- 
tively show  that  the  instructions  were  given  in  writing; 
the  presumption  is  that  they  were  so  given. — People 
vs.  Chung  Lit,  17  Cal.,  p.  320. 

ArPKALS    FIH)M    OUDKRS     GRANTING    OR    REFUSING 

New  Trials. — The  question  whether  a  defendant  in  a 
criminal  ca.^'e  is  entitled  to  a  new  trial,  on  the  ground 
that  tlie  verdict  is  contrar3'  to  evidence,  is  one  of  law, 
and  not  one  of  fact,  within  the  meaning  of  Sec.  4  of 
Ai  tide  VI  of  the  State  Constitution. — People  vs.  Jones, 
ol  Cul.,  p.  o(i5.  The  general  rule  is  that  the  Court  will 
not  review  on  appeal  an  o:der  refusing  a  new  trial, 
moved  for  on  the  ground  that  the  verdict  is  against 
evidence,  un]e.NS  the  rec<nd  contains  a  statement  setting 
loith  the  material  poitions  of  the  testimony.  But  if 
the  record  states  that  it  gives  "  in  substance  all  that 
was  pi  oven  on  the  part  of  the  State,"  it  is  sufficient. 
The  faots  as  proved  beirtg  given  obviates  the  necessity 
of  setting  out  the  testimony. — People  vs.  York,  9  Cal., 
p.  4)11,  If  a  verdict  linding  the  accused  guilty  is  not 
clearly  su  jtained  by  the  evidence  the  judgment  will  be 
reversed. — People  vs.  Lewis,  36  Cal.,  p.  531.  On  an 
appeal  from  an  order  granting  a  new  trial  the  a[)pellate 
Court  is  conrlned  to  a  review  of  the  procetKlings  between 
issue  jointid  and  the  rendition  of  the  verdict. — People 
vs.  Turner,  39  Cal.,  ]>.  370. 

Points  raiski>  VkjH  tiik  first  time.— If  the  record 
disc!o>es  the  fact  that  a  written  instrument  introduced 
in  evidoncts  in  the  Couit  below  was  a  forgery,  the  jJoint 
may  lie  rai-ed  for  the  first  time  in  the  Siipix-me  Court. — 
Puller  ys.  Kurgeson,  20  Cal.,  p.  540.  Objections  to  an 
indictment  on  the  ground  of  omis^ion  of  certain  words, 
or  of  uncertainty  in  the  form  of  an  indictment,  cannot 
be  laised  for  the  lir^t  time  in  the  Supreme  Court. — 
People  vs.  Gatewood,  20  Cal.,  p.  146. 

Gknkrally. — The  appellate  Court  will  not  reverse  a 
judgment  1)3*  reason  of  an  alleged  error  in  a  procetjding 
had  on  the  trial  by  expre^;s  agreement  of  the  defendant 
and  his  counsel,  unless  bound  so  to  do  by  some  con- 
trolling  rule  of  law. — People  vs.  Henderson,  28  Cal.,  p. 
465.    Ye  Cow  is  indicted;   Ah  Cow  arraigned.    £y 
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Chow  demands  a  separate  trial,  and  the  verdict  is 
against  Ah  Cow.  Held,  that  the  record  is  wantin/^  in 
certainty. — People  vs.  Ah  Cow,  17  Cal.,  p.  101.  In  a 
criminal  case,  on  appeal,  the  stipulatiuns  of  the  attor- 
neys cannot  he  fiubstituted  for  the  certificate  of  the 
Judge  to  the  bill  of  exceptions. — People  vs.  Trim,  37 
Cal.,  p.  274.  The  action  of  the  Court  below  on  motion 
to  set  aside  the  indictment,  or  on  demurrer,  can  only 
be  reviewtid  on  an  appeal  from  the  judgment. — Ptjople 
vs.  Turner,  39  Cal.,  p.  370.  The  notes  of  evidence  taken 
•  by  the  shorthand  reporter  must  be  wiitten  out  and 

authenticated  by  his  certificate. — People  vs.  Tetberon, 
40  Cal.,  p.  280. 

_  • 

New  trial,        1261.     (§  501.)     When  a  new  trial  is  ordered  it 
had.  •         must  be  directed  to  be  had  in  the  Court  of  the  countv 
from  which  the  appeal  was  taken. 

Defondant.       1262.     (§  502.)     If  a  judfifinent  asrainst  the  defend- 
discharged    aut  is  rcvei'sed  without  orderins:  a  new  trial,  the  appel- 

on  reversal  *-*  ?  x  x^ 

judgment  '^*®  Court  must,  if  he  is  in  custody,  direct  him  to  be 
discharged  therefrom;  or  if  on  bail,  that  his  bail  be 
exonerated;  or  if  money  was  deposited  instead  of  bail, 
that  it  be  refunded  to  the  defendant. 


1263.     (§  503.)     If  a  judgment  against  the  defeud- 


Jadgmont 
to  bo 

on  ant  is  affirmed,  the  orio:inal  iudo:ment  must  be  enforced. 

affirmance.  '  o  J       o 


Judgment 

of 

appellate 

Court,  how 

onterod 

and 

remitted. 


Jnri^dic- 

tion  of 

appellate 

Court 

eeoMos  after 

judgment 

remitted. 


1264.  (§  504.)  When  the  judgment  of  the  appel- 
late Court  is  given,  it  must  be  entered  in  the  minnte-s, 
and  a  certified  copy  of  the  entry  forthwith  remitted  to 
the  Clerk  of  the  Court  from  which  the  appeal  was 
taken. 

Note.— Stats.  1851,  p.  212. 

1265.  (§  506.)     After  the  certificate  of  the  judg- 


ment has  been  remitted  to  the  Court  below 

late  Court  has  no  further  jurisdiction  of  th 

of  the  proceedings  thereon,  and  all  orders  t  jcessary  to 

carry  the  judgment  into  effect  must  be  m 

Court  to  which  the  cei-tificate  is  remitted. 


the  appel- 
i  appeal  or 


de  by  the 


Note.— People  vs.  Bonilla,  38  Cal., 
mode  of  executing  judgments  in  crimin 


p.  699.     The 
1  cased  is  pre- 
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scribed  by  atatate.  Upon  the  affirmance  of  an  order 
or  judgment  no  order  of  the  appellate  Court  directing 
the  Court  below  to  enforce  the  judgment  is  necessary. — 
People  vs.  Dick,  39  CaL,  p.  102. 


TITLE  X. 

MISCELLANEOUS  FBOCEEDINGS. 

Chapter    L  Bail. 

IL   Who    may    be    witnesses    in    criminal 

actions. 
m.  Compelling  the  attendance  of  witnesses. 
IV.  Examination  of  witnesses  conditionally. 
V.  Examination  of  witnesses  on  commission. 
VL  Inquiry  into  the  insanity  of  the  defend- 
ant before  trial  or  after  conviction. 
Vn.  Compromising  certain  public  offenses  by 
•  leavf  of  the  Court. 
VIII.  Dismissal  of  the  action,  before  or  after 
indictment,  for  want  of  prosecution  or 
otherwise. 
IX.  Proceedings  against  corporations. 
X.  Entitling  affidavits. 
XI.  Errors  and  mistakes  in  pleadings  and 

other  proceedings. 
XIL  Disposal  of  property  stolen  or  embezzled. 
Xin.  Reprieves^  commutations,  and  pardons. 


CHAPTER  L 

BAIL. 
ArticI'B    I.  In  what  casks  thje  defendant  may  bb  admitted 

TO  BAIL. 

II.  Bail  ttpon  being  held  to  ai^swkb  befobe  indict- 
ment. 
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Article  III.  Bail  upon  an  indictmskt  bxfore  coktictiov. 
IV.  Bail  on  appeal. 
y.  Dkpobxt  instead  op  bail. 
YI.  Surrender  op  the  defendant. 
YII.  Forfeiture  op  the  undertaking  op  bail  or  of 

THE  deposit  op  MONEY. 

VIII.  Recommitment  op  the  dependant  after  ha  vino 

GIVEN    bail    or    deposited    MONET    INSTEAD    OF 

bail. 


ARTICLE  I. 

IN  WHAT  CASES  THE  DEPENDANT  MAY  BE  ADMITTED  TO  BAIL, 

Section  1268.  Admission  to  bail  defined. 

1269.  Taking  of  bail  defined. 

1270.  Offense  not  bailable. 

1271.  In  what  cases  defendant  may  be  admitted  to  bail  be- 

fore conviction. 

1272.  In  what  cases  ho  may  be  admitted  to  bail  after  con- 

viction and  upon  appeal. 

1273.  Nature  of  bail. 

1274.  When  bail  is  matter  of  discretion,  notice  of  applica- 

tion must  be  given  to  District  Attorney. 

AdmiMion      *  1268.     (§  507.)     Admission  1x)  bail  ia  the  order  of 

to  bail  ^^  ' 

defined.       a  competent  Court  or  magistrate  that  the  defendant 
be  discharged  from  actual  custody  upon  bail. 

Tftkin«of         1209.     (§508.)     The  takino^  of  bail  consists  in  the 

bail  defined  \o  /  o 

acceptance,  by  a  com]>etent  Court  or  magistrate,  of 
the  undertaking  of  sufficient  bail  for  the  appearance 
of  the  defendant,  according  to  the  terms  of  tlie  under- 
taking, or  that  the  bail  will  pay  to  the  people  of  this 
State  a  specified  sum. 

Offense  not       1270.     (§  510.)     A   defendant    charged   with  an 

bailable.  .  i      •         i 

offense  punishable  with  death  cannot  be  admitted  to 
bail,  when  the  proof  of  his  guilt  is  evident  Ir  the  pre- 
sumption thereof  great.  The  finding  of  lin  indict 
ment  does  not  add  to  the  strength  of  the  pipof  or  the 
presumptions  to  be  drawn  therefrom. 

Note. — The  admission  to  bail  in  capital  cases,  whew 
the  proof  is  evident  or  the  presumption  Ireat,  may  be 


Pbnal  Code.  441 

made  under  Art.  I,  Sec.  5,  of  our  Constitution,  matter 
of  discretion,  or  may  be  forbidden  by  the  Legislature. 
In  all  other  ca^ie?  the  admission  to  bail  is  a  right  of 
the  accused  which  no  Judge  or  Comrt  can  properly 
refuse.— People  vs.  Tinder,  19  Cal.,  p.  539.  In  The  Peo- 
ple vs.  Tinder,  supra,  it  was  also  held  that  an  indict- 
ment for  a  capital  offense  of  itself  furnished  a  presump- 
tion of  guilt  too  great  to  entitle  the  defendant  to  bail 
as  matter  of  right  under  the  Constitution,  or  as  mat- 
ter of  discretion  under  the  then  existing  legislation  of 
the  State;  that  the  indictment  created  a  presumption 
of  guilt  fur  all  purposes  except  a  trial  before  a  petit 
jury.  To  obviate  the  effect  of  the  decision  in  that 
respect  the  last  clause  of  Sec.  1270  was  added  to  the 
original  section  (510)  of  the  Criminal  Practice  Act. 

1271.     (§  509.)     If  the  charge   is  for  any  other  in  what 
offense,  he  mav  be  admitted  to  bail  before  conviction,  dcfondant 

'  "  '    way  be 

as  a  matter  of  right.  .  Citfor^ 

conviction. 
Note.— Stats.  18C3,  p.  151;   People  vs.  Tinder,  19 

Cal.,  p.  539. 


1272.     (§  512.)     After  conviction  of  an  offense  not  in  what 

.    ,      T  I  .  1  cases  he 

punishable  with  death,  a  defendant  who  has  appealed  JJ^^JjJtl^t^j 
may  be  admitted  to  bail:  conlicdon 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  Sppolii.^" 
judgment  irajiosing  a  fine  only; 

2.  As  a  matter  of  discretion  in  all  other  ^ases. 

Note.— People  v?.  Voll,  Sup.  Ct.  Cal.,  1871.  The 
following  opinion  of  Mr.  Justice  Wallace,  discussing 
some  of  the  questions  involved  in  this  section,  was 
delivered  in  San  Franci.>sco  in  November,  1871.  It  has 
never  before  been  published: 

Ex  Parte  George  Hoge,  upon  habeas  corpus. — The  , 

petitioner,  lately  under  indictment  for  an  assault  with 
a  deadly  weapon,  alleged  to  have  been  made  upon  one 
Dwycr  with  intent  to  murder  him,  was,  upon  trial  in 
the  Municipal  Criminal  Court,  foundguilty  of  an  assault 
made  with  a  deadly  weapon,  with  intent  to  do  a  bodily 
injury.  The  punishment  provided  by  statute  for  this 
la^t  offense  is  a  fine  or  imprisonment,  or  both.  Upon 
this  conviction  the  Municipal  Court  adjudged  him  to 
suffer  imprisonment  in  the  State  Prison  for  the  term  of 
eighteen  months,  and  from  this  judgment  he  has  ap- 
pealed to  the  Supreme  Court.  Upon  taking  his  appeal, 
he  applied  to  the  Judge  of  the  Municipal  Court  to  be 
56 
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admitted  to  bail  pending  the  appeal,  and  hb  application 
was  refused.    It  is  understood  that  the  learned  Judge, 
in  thus  refusing  the  application,  did  not  maintain  that 
^he  prisoner  might  not  lawfully  be  admitted  to  bail 
pending  the  appeal,  but,  holding  that  the  prisoner  had 
no  absolute  right  to  go  at  large  upon  bail  after  conric- 
tion,  the  Judge  was  further  of  opinion  that  it  would  be 
more  appropriate  that  the  mere  dt:»cretion  to  admit  him 
to  bail,  under  the  circumstances,  should  be  exercised 
by  the  Supreme  Court,  to  which  the  appeal  had  beea 
taken,  or  by  some  one  of  its  Justices.    The  counsel  fiK* 
the  petitioner,  in  the  argument  upon  the  hearing  before 
me,  insisted  that  as  the  prisoner  is  not  charged  with  a 
capital  offense,  he  has  an  absolute  constitutional  right 
to  be  at  large  upon  bail  pending  the  appeal;  and  thtt 
upon  the  fact  of  his  conviction  for  this  offense,  minor  in 
its  character,  and  ujKtn  the  further  fact  of  an  appeal 
having  been  taken  from  the  judgment,  it  is  my  bounden 
duty  to  admit  him  to  bail,  and  that  I  have  under  these 
circumstances  no  discretion  to  refuse  the  application. 
In  support  of  this  proposition  the  counsel  cited  Section 
7,  Article  I,  of  the  Constitution  of  the  State,  and  which 
is  in  the  following  words:    "All  persons  shall  be  baila- 
ble by  sufficient  sureties,  unless  for  capital  offense.*, 
when  the  proof  is  evident  or  the  presumption  great*" 
The  argument  is,  that  it  was  the  evident  purpose  of 
the  framers  of  the  Constitution  to  abrogate  that  some- 
what unbounded  discretion  which  the  Judges  are  known 
to  have  exercised  at  common  law  in  allowing  or  refus- 
ing bail,  and  which  is  said  to  have  "ever been  regarded 
with  jealousy  by  a  people  tenacious  of  liberjty,"    It  is 
said  that  the  liberty  of  the  citizen  was  not  intended  to 
be  left  with  no  more  reliable  safeguard  against  its  vio- 
lation tnan  the  mere  discretion  of  a  Judge.    That  if 
the  offense  charged  be  capital  in  degree,  then  an  inquiry 
must  be  directed  to  ascertain  if  the  proof  u)>on  which 
it  rests  is  evident  or  the  presumption  great.    That  if  it 
appears  upon  such  inquiiy  that  the  proof  is  not  evident 
nor  the  presumption  great,  the  right  to  be  admitted  to 
bail  is  absolute,  even  in  such  a  case.    But  that,  how- 
ever this  may  be  in  regard  to  capital  off^sos,  the  ex- 
pression of  the  Constitution  with  referaice  to  cases 
below  the  capital  degree  is  clear  and  urpualified  that 
"all  persons  shall  be  bailable  by  sufficiAit  sureties.'' 
That  the  case  of  Hoge  does  not  involve  a  clpital  offense, 
and,  therefore,  he  is  "  bailable  by  ^ufficiait  sureties.'* 
That  this  was  his  status  before  his  late  llial,  and  that 
his  subsequent  conviction  of  a  minor  fellny  docs  not 
alter  the  degree  of  the  offense  with  which  le  is  charged, 
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or  con&tituto  it  one  of  a  capital  character;  that  the  rule 
laid  down  by  the  ConBtitutiou  upon  the  subject  of  bail 
refers  only  to  the  degree  of  the  olfense  charged  as  being 
capital  or  lees  than  capital,  and  was  not  intended  to 
distingui&h  between  cases  pending  for  determination  in 
the  Supreme  Court  upon  appeal,  and  like  cases  pend- 
ing for  determination  in  a  Court  of  original  criminal 
jurisdiction.  I  have  sufficiently  stated  the  flrgument 
to  develop  the  point  made  and  to  show  how  it  is  i^aid  to 
bear  upon  the  cat^o  in  hand.  The  constitutional  ques- 
tion thus  presented  is  obviously  of  surpassing  impor- 
tance, and  will  be  found  to  have  divided  the  views  of 
some  of  the  highest  Courts  of  th(f  country.  As  it  is 
already  pending  for  decision  in  the  Supreme  Court  of 
this  State  (Ex  Parte  Voll),  and  as,  I  think,  the  prisoner 
entitled  to  bail  upon  other  grounds,  I  need  not  express 
my  views  upon  it  here  nor  particularly  examine  it 
further. 

By  statute  coneerning  the  writ  of  habeas  coipus 
(Art.  2555),  it  is  declared  to  be  my  duty  to  dispose  of 
the  prisoner  "as  the  justice  of  the  case  may  require;" 
and  by  another  statute  concerning  admission  to  bail 
(Art.  1721),  it  is  provided  that  in  such  a  case  as  this  in 
hand,  bail  may^  be  allowed  or  refused  "  as  a  matter  of 
discretion."  This  '*  discretion  "  to  do  "justice  '*  is  not| 
however,  an  arbitrary  discretion  to  do  abstract  justice 
according  to  the  popular  meaning  of  that  phrase,  but 
is  a  discretion  governed  by  legal  rules  to  do  justice 
according  to  law,  or  to  the  analogies  of  the  law  as  near 
as  may  be.  The  case  of  the  pii^oner  is  almost  within 
the  very  letter  of  the  statute  allowing  bail  upon  appeal, 
for  the  offense  of  which  he  was  convicted  was  one  which 
might  have  been  punished  by  the  infliction  of  a  fine 
merely.  It  was  within  the  discretion  of  the  Court 
to  impose  the  fine  or  to  adjudge  the  imprisonment. 
Either  would  have  satisfied  the  statute  which  the  pris- 
oner had  broken.  Had  the  fine  alone  been  imposed  the 
positive  rule  of  the  statute  would  have  permitted  him 
to  go  upon  bail  pending  an  appeal. — (Art.  1721.)  Yet 
his  ofiTense  is  the  same,  whether  he  be  fined  or  be  im- 
prisoned. In  case  tho«niere  fine  had  been  imposed  the 
statute  it«elf  set  him  at  liberty  on  bail  pending  an  * 
appeal.  Now  that  the  imprisonment,  however,  has 
been  adjudged,  the  statute  leaves  it  to  my  discretion  to 
admit  him  to  bail  or  not,  as  justice  may  seem  to  require. 
If  my  discretion  is  to  be  interpreted  by  the  rule  of  the 
statute  in  the  other  case,  and  I  think  it  ought,  I  am 
unable  to  see  why  the  prisoner  prosecuting  an  appeal 
should  absolutely  go  at  lar^e  in  the  meantime  in  the 
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one  case  and  nbFolutely  go  to  the  State  Prison  in  the 
meantime  in  the  other. 

On  the  argument  before  me,  attention  was  called  to 
portions  of  the  charge  given  to  the  juiy  on  the  trial  of 
the  prisoner,  and  also  to  the  rulings  of  the  Court  in 
excluding  certain  evidence  olTercd  upon  his  liebalf.    It 
is  not  proper  that  I  should  intimate  an  opinion  at^  to  the 
ultimate  determination  of  the  points  which  it  is  the 
purjx)}ie  of  the  appeal  to  present  for  the  judgment  of 
the  Supreme  Court.     They  are  sufficient,  in  mj- judg- 
ment, to  Khow  tliat  the  ap()eal  i;^  bona  f!dc,  and  that  the 
case  made  is  not  to  be  characteiized  as  fiivolou?  or 
uiA.ib.-taiitial.      I  think  that  should  I,  under  the  cir- 
cum>tances,   refu?»e  to  admit  the  plisoner  to  bail,  it 
would  be  a  mi.'^ni)plieation  of  the  discretion  conferred 
by  the  statute.    The  right  to  appeal  to  the  Supreme 
Court  is  guaianteed  by  the  Coni-titution  to  the  pii.-oner, 
and  is  as  sacred  as  the  right  of  trial  by  jury.    It  is  one 
of  the  means  the  law  has  provided  to  determine  the 
question  of  his  guilt  or  innt»cence.      Upon   sjuch   an 
appeal  the  ultimate  question  is  nearly  alwa^'s  as  to  the 
validity  of  thejudgment  under  which  the  priK>ner  is 
to  sulfer;  and  it  is  certainly  not  consonant  to  our  ideas 
of  justice,  if  it  can  be  prevented  by  legal  mean«',  that 
even  while  the  question  of  guilt  or  innocence  is  3*et  bt^ing 
agitated  in  the  form  of  an  appeal,  the  piisoner  j-hould 
be  undergoing  the  veiy  punishment  and  suffering  the 
very  infamy  which  it  was  the  lawful  purpose  of  the 
appeal  to  avert.    It  would  be  somewhat  akin  to  a  prac- 
tice of  puni.-hing  the  accused  for  his  alleged  ottcn^e 
while  the  jury  was  yet  deliberating  upon  the  veidict. 

Und(ir  the  circumstances  of  this  case,  I  shall  order 
that  the  piisoner  be  admittc^d  to  bail,  pending  the  ap- 
peal, in  the  sum  of  four  thousand  dollars. 

WALLACE,  J. 

San  Francisco,  Nov.  23,  1870. 

Nature  of         1273.     (§§  513,  514.)     If  til e  oftense  is  bailable,  the 
defendant  may  be  admitted  to  bail  before  convietiou: 

1.  For  his  ai)pearauce  before  the  magistrate  on  the 
.    examination  of   the   charge,   before    bein^  held  to 

.  answer; 

2.  To  appear  at  the  Court  to  which  the  ilagistrate 
is  required  to  return  the  depositions  and  slatement, 
upon  the  defendant  being  held  to  answer  pfter  ex- 
amination; 
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3.  After  indictment,  either  before  the  bench  war-  Same, 
rant  is  issued  for  his  arrest  or  upon  any  order  of  the 
Court  committing  liim  or  enlarging  the  amount  of 
bail,  or  upon  his  being  surrendered  by  his  bail  to 
answer  the  indictment  in  the  Court  in  which  it  is 
found,  or  to  which  it  may  be  transferred  for  trial. 

And  after  conviction,  and  upon  an  appeal: 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine 
only,  on  the  undertaking  of  bail,  that  he  will  pay  the 
same,  or  such  part  of  it  as  the  appeljp-te  Coui-t  may 
direct,  if  .tlie  judgment  is  affirmed  or  modified,  or  the 
appeal  is  dismissed; 

2.  If  judgment  of  imprisonment  has  been  given, 
that  he  will  surrender  himself  in  execution  of  the 
judgment,  upon  its  being   affirmed   or  modified,  or   . 
upon  the  appeal  being  dismissed. 

to 

1274.     (§  511.)     When  the  admission  to  bail  is  a  whonbaii 

^    ^,  I        **  matter  ot 

matter  of  discretion,  the  Court  or  officer  to  whom  the  di?cretion, 

'  notico  of 

application  is  made  must  require  reasonable  notice  SfuJt^bo*°° 
thereof  to  be  given  to  the  District  Attoniey  of  the  BinJict 

Attorney. 

county. 


ARTICLE  II.    • 

BAIL  UPON  BF.IKO  HELD  TO  AKSITER  BEFORE  INDICTMEKT. 

Section  1277.  What  magistrates  may  admit  to  bail. 

1278.  Bail,  how  put  in  and  form  of  the  undertaking. 

1279.  Qualifications  of  bail. 

1280.  Bail,  how  to  justify.       

l^l2j[2iy|}^^n|MM|Mtf^^HH|^b6  discharged. 


»7.    The  Court  in  which  a  criminal  in#ii^+T««->*  •  v         -u^ 

>  shonld  be  eiercised  in  admittinK  to  bail  i,,„       •  °^  '  . 

;;,  WW„  substantia,  Justice  '^  ^^ibr^^e^vrr  "1'"'^'*"*' 

»rty  be  committed  for  an  alleged  offense  and  J?^a   !         ^^JOrpUS. 

•eauu.t  him  by  a  grand  jnry.ln  a  pro^ekLg  asl  in^r  ""'"*  ' 

"""ngbail.  he  wiU  be  assumed  to  be  guilty     Id!      '""'**"°8  oten  under- 

tai^Qg,  executed  by  tvro  samuicuu  .^^ i  (with  or 
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Bail, how     without  the  defendant,  in  the  discretion  of  the  ma£ns- 

put  in  and  ^ 

uJJdSrtak^*  trate),  and  acknowledged  before  the  Court  or  magis- 
"'•  trate,  in  substantially  the  following  form: 

■ 

An  order  having  been  made  on  the day  of- , 

A.  1).  eighteen ,  by  A.  B.,  a  Justice  of  the  Peace 

of County  (or  as  the  case  may  be),  that  C.  D,  be 

held  to  answer  uiK)n  a  charge  of  (stating  briefly  the 
nature  of  the  offense),  upon  which  lie  has  been  admit- 
ted to  bail  in  the  sum  of dollars;  we,  E.  F.  and 

G.  IT.  (stating  their  place  of  residence  and  occupation), 
hereby  undertjtke  that  the  above  named  C.  D,  will 
appear  and  answer  the  charge  above  mentioned,  in 
whatever  Court  it  maybe  prosecuted,  and  will  at  all 
times  hold  himself  amenable  to  the  orders  and  pro- 
cess of  the  Couit,  and  if  convicted,  will  appear  for 
judgment  and  render  himself  in  execution  thereof,  or 
if  he  tails  to  perform  either  of  these  conditions,  that 
we  will  pay  to  the  people  of  the  State  of  Califoniia 

the  sum  of dollars  (inserting  the  sum  in  which 

the  defendant  is  admitted  to  bail.) 

Note.— Ppople  va.  Smith,  18  Cal.,  p.  4€8.  A  Fub- 
stantial  complianice  with  this  flection  is  siufficient. — Peo- 
ple vs.  Love,  19  Cal.,  p.  57B.  Bail  is  taken  by  a  reoog' 
nizanco  executed  by  sureties;  the  accused  need  not  sign 
it. — People  vs.  Love,  19  Cal.,  p.  576.  The  bond  need 
not  state  in  what  Court  the  defendant  must  appear.— 
People  vs.  Carpenter,  7  Cal.,  p.  402. 

quaiiica-         1279.     (§  517.)     The  qualifications  of  bail  are  as 

tionsofbail 

follows: 

1.  Each  of  them  must  be  a  resident,  householder, 
or  freeholder  within  the  State;  but  the  Court  or  mag- 
istrate may  refuse  to  accej)t  any  person  as  bail  who  is 
not  a  resident  of  the  county  where  bail  is  ottered; 

2.  They  must  each  be  worth  the  amount  specified 
in  the  undertaking,  exclusive  of  property  exempt  from 
execution;  but  the  Court  or  magistrate,  1 1  taking 
bail,  may  allow  more  than  two  sureties  to  jlstify  sev- 
erally in  amounts  less  than  that  expresseb  in  the 
undertaking,  if  the  whole  justification  be  ^uivaleat 
to  that  of  sufiicieiit  bail. 

NoTS.— Stats.  1855,  p.  269,  Sec.  1. 
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1280.  (§§  518,  519.)    The  bail  must  in  all  cases  Baii,hpw 

^  '  ^  to  justify. 

justify  by  affidavit  taken  before  the  magistrate,  that 
they   each  possess  the  qualifications  provided  in  the 
preceding  section.    The  magistrate  may  fiirther  ex- 
amine the  bail  upon  oath  concerning  their  sufficiency,     • 
in  such  manner  as  he  may  deem  proper. 

1281.  Upon  the  allowance  of  bail  and  the  execu-  Onaiiow- 

,  anco  of 

tion   of  the  undertaking,  the  magistrate  must,  if  the  Jjii. 
defendant  is  in  custody,  make  and  sign  an  order  for  discharged. 
his    discharge,  upon   the  delivery  of  which   to   the 
proper  officer  the  defendant  must  be  discharged. 


ARTICLE  III. 

BAIL  UPON  AN  INDICTMENT  BEFORE  CONVICTION. 

Skctiok  1284.  "When  offense  is  not  capital. 

1285.  When  the  offense  is  capital. 

1286.  Bail  on  habens  corpus. 

1287.  Fonn  of  undertaking. 

1288.  Sections  applicable  to  qualjficatio^  etc. 

1 284.     (§  520.)     A\flien  the  office  charged  in  the  whon 
indictment  is  not  puuishflxle  smh  death,  the  officer  not  capitaL 
serving  the  bench  warrffift' nros^J^^^i^ired,  take  the 
defendant  before  a  magisismte  iiiZfhe  county  in  which 
it  is  issued,  or  in  whijll  he  is  arrested,  for  the  purpose 
of  giving  bail. 

NotK. — The  County  Court  is  not  fettered  in  its 
authority  over  the  person  of  the  defendant,  after  an 
indictment  is  found  ag^ainst  him,  by  reason  of  any  pro- 
ceedings  had  against  him  previously.  If  bail  has  been 
previously  taken,  and  is  deemed  sufficient  security  for 
the  defendant's  appearance,  the  Court  may  permit  it 
to  stand;  if  not  deemed  sufficient,  the  Court  may  order 
the  defendant  into  custody,  either  for  the  purpose  it  i  .  , 
procuring  additional  bail  or  for  his  detention  until  trial, 
if  the  case  is  one  in  which  bail  ought  not  to  be  taken. 
Ex  Parte  Cook,  35  Cal.,  p.  107.     .. 

1285.     (§  521.)    If  the  oC»t^e>^ar{red  in  the  in-  when  the 
dictment  is  punishable  with  a§^,  the  officer  arrest-  capital. 
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Bail  on 
habeas 
corpus. 


Form  of 

undertak' 

ing. 


ing  the    defendant   m 
according  to  the  com 


E. 


eliy^lOliim   into   CDstodj, 
ofTSie  bench  warrant. 


1286.»  (§  522.)  When  the  defendant  is  so  de- 
livered into  custody  he  must  be  held  by  the  Sheri^ 
unless  admitted  to  bail  on  examination  upon  a  writ  of 
habeas  corpus. 

1287.  (§  523.)  The  bail  must  be  put  in  by  a  writ- 
ten undertaking,  executed  by  two  sufficient  sureties 
(with  or  without  the  defendant,  in  the  discretion  of  the 
Court  or  magistrate),  and  acknowledged  before  the 
Couii;  or  magistrate,  in  substantially  the  following 
form: 

An  indictment  havinff  been  found  on  tlie da? 

of ,  A.  1).  eighteen ,  in  the  County  Court  of 


the  County  of 


charffinff  A.  B.  with  the  crime  of 


(designating  it  generally),  and  he  having  been 

admitted  to  bail  in  the  sum  of dollars,  we,  C.  D. 

and  E.  F.,  of (stating  their  place  of  residence 

and  occupation),  hereby  undertake  that  the  above 
named  A.  B.  will  appear  and  answer  the  indictment 
above  mentioned,  in  whatever  ^'ourt  it  may  be  prose- 
cuted, and  will  at  all  times  render  himself  amenable 
to  the  orders  and  process  of  the  Courts  and,  if  con- 
victed, will  appear  for  judgment  and  render  himself 
in  execution  thereof;  or,  if  he  fails  to  perlbrm  either 
of  these  conditions,  that  we  will  pay  to  the  people 

of  the  State  of  California  the  sum  of dollars 

(inserting  the  sum  in  which  the  defendant  is  admitted 
to  bail.) 

NoTB.— Stats.  1863,  p.  162,  Sec.  19;  People  vs.  Smith, 
18  Cal.,  p.  498.  See  note  to  Sec.  1278  of  this  Code.  A 
partj  indicted  for  a  bailable  offense,  and  who  .is  under 
arrest  on  a  bench  warrant  on  which  an  order  is  indorsed 
admitting  the  defendant  to  bail,  is  entitled  to  a  dis- 
charge upon  the  execution  of  a  proper  recognizance- 
^  No  approval  of  the  recognizance  is  reqlired,  and  the 

respon!?ibilit3'  of  the  sureties  attaches  thi  moment  the 
party  is  released;  their  liability  is  fixed  ifc  a  breach  of 
its  conditions,  and  a  forfeiture  declared  aid  entered  by 
the  proper  Court.  The  justification  forms  no  part  of 
the  contract,  and  in  no  inauner  affects  Ae  liability  of 
the  sureties.— People  vs.  Penniman,  37  Cll.,  p.  271. 
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1288.     The   provisions   contained  in   section  twelve"  2S?SSwe 
hundred  and  seventy-nine,  twelve  hundred  and  eighty/  mSo^!!^ 
and  twelve  hundred  and  eighty-one,  in  relation  to  bail- 
before  indictment,  apply  to  bail  after  indictment. 


^      After  a  defj; 
^  an  indictme 
ending  may,  ^ 
'educe  the  amo«,^ 
sed,  the  Court  may 


has  been  admiu   i 
irt  in  which  ^    .    _  *^  bail 

:ment 

• 

Increase 
,  be  in» 
be  com- 


(ant 
Court 
jod  cause 
>ail 


ition  of 


«d  to  actual  custody7^™™j,e  Riv^»  -  -  com-  —  "  ^ 

»t  for  a  reductiorof  the  amount          ^^  ^^^  de-  'ndant  wi.om.r 

cation  must  be  served  upon  the  Dist,?e?'^«  °^  '^«    ^^'"^^^  ^''!'**^ 

admitting  him  to  Daii  xu.^j              ^  Attorney,    istrate  ^ 
having  the  power  to  issue  a  writ  of  habeas  corpus. 

Note.— Stats.  1851,  p.  212.     See,  as  to  the  right  to 
bail  on  appeal,  Sec.  1272  of  this  Code,  and  note. 

The  bail  must  possess  the  qualiii-  qaaiifioap 

11  ,  .  ,     ,    tiOMofbaa 

in,  in  all  resnects.  as  nrovidfid  and  how 


ARTICLE  V. 


DEPOSIT  nrSTEAD  OV  BAIL. 


SxcTiOK  1295.  Deposit,  when  and  how  made. 

1296.  May,  after  bail  is  given  and  before  forfeiture. 

1297.  Deposit  to  be  applied  to  payment  of  judgment  and  fine. 

1295.     (§  528.)     The  defendant,  at  any  time  after  Deporit, 
an  order  admitting  him  to  bail,  instead  of  giving  bail  howlnSie. 
may  deposit  with  the  Clerk  of  the  Court  in  which  he  is 
held  to  answer,  the  sum  mentioned  in  the  order,  and 
upon  delivering  to  the  officer  in  whose  custody  he  is 
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Pbnal  Oodb. 


a  certificate  of  the  deposit,  lie  must  be  discharged  from 
custody. 


after 


civen  and 

Before 

fbrfeitare. 


1 296.  (§  529.)  If  the  defendant  has  given  bail,  he 
may,  at  any  time  before  the  forfeiture  of  the  undertak- 
ing, in  like  manner  deposit  the  sum  mentioned  in  the 
recognizance,  and  upon  the  deposit  being  made  the  bail 
is  'exonerated. 

1 297.  (§  530.)     When  mon^y  has  been  depoat^ 
remains  on  deposit  at  the  time  of  a  judgment  for 

payment  of  a  fine,  the  County  Clerk  must,  under 
^  the  direction  of  the  Court,  apply  the  money  in  satis- 

&ctioiiL  thereof,  and  after  satisfying  the  fine  and  coBts, 
must  refund  the  surplus,  if  any,  to  the  defendant 


Depof!iMb     .     ^^ 
be  applied^r 

'  ij^d     the  J 


tenrender, 
by  whom: 
When,  and 
how  made. 


ARTICLB  TI. 


SVKBEKDSB  Or  TBK  DSFKKDANT. 


SscTiOK  1300.  Surrender,  by  whoia;  when,  and  how  made. 

1301.  By  whom,  etc.,  the  defendant  may  be  arrested  for  tiie 

purpose  of  a  surrender. 
•1302.  On  a  surrender,  before  forfeiturot  money  deposited  to 
be  refunded,  etc. 

1300.  (§§  531,  582.)  At  any  time  before  the  for- 
feiture of  their  undertaking  the  bail  may  surrender 
the  defendant  in  their  exoneration,  or  he  may  surren- 
der himself  to  the  officer  to  whose  custody  he  was 
committed  at  the  time  of  giving  bail,  in  the  following 
manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail 
must  be  delivered  to  the  officer,  who-  m^ist  detain  the 
defsudant  in  his  custody  thereon  as  upol  a  commitr 
ment,  and  by  a  certificate  in  writing  acknlwledge  the 
guxrender;  I 

2.  Upon  the  undertaking  and  the  certi:  cate  of  the 
officer,  the  Court  in  which  the  action 
pending  may,  upon  notice  of  five  days  to 


appeal  is 
he  District 
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Attorney  of  the  county,  with  a  copy  of  the  tradcTtak- 
ing  and  certificate,  order  that  the  bail  be  exonerated, 
and  on  filing  the  order  and  the  papers  nsed  on  the 
application,  they  are  exonerated  accordingly. 

1301.     (§  633.)     For  the  purpose  of  surrendering  By  whom, 
the  defendant,  the  bail,  at  any  time  before  they  are  ^®^°Jj"* 
finally  discharged,  and  at  any  place  within  the  State,  S^^^^^e 
may  themselves  arrest  him,  or  by  a  written  authority,  Ser.'""*^ 
indorsed  on  a  certified  copy  of  the  undertaking,  may 
empower  any  pereou  of  suitable  age  and  discretion  to 
do  so. 

13Q2.     (§  534.)     If  money  has  been  deposited  in-  On  a 
stead  of  bail,  and  the  defendant,  at  any  time  before  the  fo®ftS®^,  * 
forfeiture  thereof,  surrenders  himself  to  the  oflicer  to  JeMJued 
whom  the  commitment  was  directed,  in  the  manner  wfimded, 
provided  in  the  last  two  sections,  the  Court  must  order 
a  return  of  the  deposit  to  the  defendant,  upon  produc- 
ing the  certificate  of  the  officer  showing  the  surrender, 
and  upon  a  notice  of  five  days  to  the  District  Attorney, 
with  a  copy  of  the  certificate. 


ABTICLE  VII. 

FOBTSITURE  OF  THE  UNDERTAKIKQ  OF  BAIL  OR  OF  THE  DEPOSIT  OW 

MONET. 

Section  1305.  In  what  cases,  and  how  ordered.    When  and  how  for- 
feiture may  be  discharged. 

1306.  Forfeiture  to  be  enforced  by  action. 

1307.  Deposit,  when  forfeited,  how  disposed  of. 

1305.     (§§  535,  536.)     If,  without  suflicient  excuse,  in  what 

\  7  /  /  ^  /    cases,  an 

the  defendant  neglects  to  appear  for  arraignment  or  for  ^^^^^^ 
trial  or  judgment,  or  upon  any  other  occasion  when  his 
presence  in  Court  may  be  lawfully  required,  or  to  sup- 
render  himself  in  execution  of  the  judgment,  the  Court 
must  direct  the  feet  to  be  entered  upon  its  minutes, 
8ud  the  undertaking  of  bail,  or  the  money  deposited 
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When  and    instead  of  bail,  as  the  case  may  be,  is  thereupon  de- 

how  i 

forfeiture     clared  forfeited.    But  if  at  any  time  before  the  final 

may  be  "^ 

duoharged.  adjournment  of  the  Court,  the  defendant  or  his  bail 
appear  and  satisfactorily  excuse  his  neglect,  the  Court 
may  direct  the  forfeiture  of  the  undeitaking  or  the 
deposit  to  be  discharged  upon  such  teims  as  may  be  , 
just. 

Forfeiture         1306.     (§537.)     If  the  forfeiture  is  uot  discharged, 

to  be 

enforced  by  as  provided  in  the  last  section,  the  District  Attorney 
may  at  any  time  after  the  adjounmient  of  the  Court 
proceed  by  action  only  against  the  bail  upon  their 
undertaking. 

Note.— People  vs.  Carpenter,  7  Cal.,  p.  402. 

Depodt.  1 307.     (§  538.)     If,  by  reason  of  the  neglect  of  the 

jBited.  how  defendant  to  appear,  money  deposited  instead  of  bail 
is  forfeited,  and  the  forfeiture  is  not  discharged  or  remit- 
ted, the  Clerk  with  whom  it  is  deposited  must,  imme- 
diately after  the  final  adjournment  of  the  Com-t,  pay 
over  the  money  deposited  to  the  County  Treasurer. 


ARTICLE   VIII. 

BECOMMITMIKT  Or  THE  DETENDANTf  AFTKR  HAYIKG  GIYKK  BAIL  OB 

DXPOSITED  MONEY  IX8TEAD  OF  BAIL. 

Section  1310.  In  what  cases. 

1311.  Contents  of  order. 

1812.  Defendant  may  be  arrested  in  any  county. 

1313.  If  for  failure  to  appear  for  judgment,  defendant  most 
be  committed. 

1314.  If  for  other  cause,  he  may  be  admitted  to  bail. 

1315.  Bail  in  such  case,  by  whom  taken. 

1316.  Form  of  the  undertaking. 

1317.  Bail  must  possess  what  qualifi^tion8,|ind  how  put  id. 

In  what  1310.     (§539.)     The  Court  t^which  Ihe  commit- 

ting magistrate  returns  j(Ee  de^sitHX>ns,  orbn  which  an 
indictment  or  appeal  ia/pe^mn^^M  to  w  ich  a  judg 
ment  on  appeal  is  remit^eS  to  be  carriec 
may,  by  an  order  entenid  upon  its  minute 


eases. 


/ 

» 


into  effect, 
direct  the 
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; 

a 

arrest  of  the  defendant  and  his  c/mmitment  to  the 
officer  to  whose  custody  he  was  c^mitted  at  the  time 
of  giving  bail,  and  his  dete^on  until  legally  dis- 
charged, in  the  following  capres: 

1.  When,  by  reaeon  ofJns  failure  to  appear,  he  has 
incurred  a  forfeiti^|^o^ln^fe*^>r  of  money  deposited 
instead  thereof;         X      ^w 

2.  When  it  satiaiactorily  appears  to  the  Court  that 
his  bail,  or  either  of  them,  are  dead  or  insufficient,  or 
have  reraoved^'om  the  State; 

3.  Upon  a^indictment  being  found  in  the  cases  pro- 
vided in  S^tion  985. 

1311.  (§  540.)     The  order  for  the  recommitment  Contents  of 

^  '  order. 

of  the  defendant  must  recite  generally  the  facts  upon 
which  it  is  fouuded,  and  direct  that  the  defendant  be 
arrested  by  any  Sheriff,  Constable,  Marshal,  or  Police- 
man in  this  State,  and  committed  to  the  officer  in 
whose  custody  he  was  at  the  time  he  was  admitted  to 
bail,  to  be  detained  until  legally  discharged. 

1312.  (§  541.)     The   defendant  may  be  arrested  Defendant 

mny  be 

pursuant  to  the  order,  upon  a  certified  copv  thereof,  a-reatedin 

^  '      *^  J.  V  7    j^uy  county, 

in  any  county,  in  the  same  manner  as  upon  a  warrant 
of  arrest,  exce|;»t  tliat  when  arrested  in  another  county 
the  order  need  not  be  indorsed  by  a  magistrate  of  that 
county. 

1313.  (§  542.)     If  the  order  recites,  as  the  ground  if  for 

,     ,  ,  failure  to 

upon  which  it  is  made,  the  failure  of  the  defendant  to  appear  for 

*  '  judgment, 

appear  for  judgment  upon  conviction,  the  defendant  mustto"* 
must  be  committed  according  to  the  requirement  of  ®°°*°^*'^^ 
the  order. 

1314.  (§  543.)     If  the  order  be  made  for  any  other  if  for  other 

cause,  he 

cause,  and  the  offense  is  bailable,  the  Court  may  fix  ^/y.^o^ 

'  ^  ^  admitted  to 

the  amount  of  bail,  and  may  cause  a  direction  to  be  ^"^ 
inserted  in  the  order  that  the  defendant  be  admitted 
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\o  bail  in  the  sum  fixed,  which  must  be  specified  in 
the  order. 

Bmiiinsaoh       1316.     (§  544.)     When  the  defendant  is  admitted 

SSJS  *^  ^^^^'  ^^^  ^^^^  ^^y  ^®  taken  by  any  magistrate  in 
the  county,  having  authority  in  a  similar  case  to  admit 
to  bail,  upon  the  holding  of  the  defendant  to  answer 
before  an  indictment,  or  by  any  other  magistrate 
designated  by  the  Court. 

1316.  (§  545.)  When  bail  is  taken  upon  the 
recommitment  of  the  defendant,  the  undeilaking  mu^t 
be  in  substantially  the  following  form : 

Foim  of  An  order  having  been  made  on  the day  of , 

gender-  .  j^^  jy^  eighteen ,  by  the  Court  (naming  it),  that  A. 

B.  be  admitted  to  bail  in  the  sum  of dollans  in 

an  action  pending  in  that  Court  against  him  in  behalf 
of  the  people  of  the  State  of  California,  ujwn  an 
(information,  presentment,  indictment,  or  a{)]:ea1,  as 
the  case  may  be),  we,  C.  1).  and  E.  F.,  of  (stating 
their  places  of  residence  and  occupation^  hereby  un- 
dertake that  the  above  named  A.  B.  will  appear  in 
that  or  any  other  Court  in  which  his  appeaiimce  may 
be  lawfully  required  upon  that  (information,  present- 
ment, indictment,  or  apjical,  as  the  case  may  be),  and 
will  at  all  times  render  himself  amenable  to  its 
orders  and  process,  and  appear  for  judgmeut  and  sur- 
render himself  in  execution  thereof;  or  if  he  fails  to 
perform  either  of  these  conditions,  that  we  will  pay 
to  the  people  of  the  Stxite  of  California  the  sum  of 

dollars  (insert  the  sum  in  which  the  defendant  is 

admitted  to  bail). 

NoTK.— See  note  to  Sec.  1278. 

BaUmiut  1317.  (§  546.)  The  bail  must  possess  the  qualifi- 
whatquaii-  catious,  and  must  be  put  in,  in  all  respects,  in  the 
putin?'^      manner  prescribed  in  Article  II  of  this  Cllapter. 
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CHAPTER  IL 

WHO   MAT  BB  WITNESSES  IN  CRIMINAL  ACTIONS. 

Skgtion  1321.  Who  are  competent  witnesses. 

1322.  ^hen  husband  and  wife  are  not  competent  witnesses. 

1323.  When  the  defendant  is  not  a  competent  witness. 

1321.     The  rules  for  detennining  the  competency  ^^^^f^ 
of  witnesses  in  civil  actions  are  applicable  also  to  witoesaea. 
criminal  actions  and  proceedings,  except  as  otherwise 
provided  in  this  Code. 

NoTB.— These  ralea  are  found  in  the  Code  of  Civil 
Procedure,  and  are  as  follows.  (The  numbers  in  paren- 
theses refer  to  the  sections  of  the  old  Practice  Act): 

S£C.  1879.  (2  391.)  All  persons,  without  exception, 
otherwise  than  are  specified  in  the  next  two  sections, 
who,  having  organs  of  sense,  can  perceive,  and,  per- 
ceiving, can  make  known  their  perceptions  to  others, 
may  be  witnesses.  Therefore,  neither  parties  nor  other 
persons  who  have  an  interest  in  the  event  of  an  action 
or  proceeding  are  excluded;  nor  those  who  have  been 
convicted  of  crime;  nor  persons  on  account  of  their 
opinions  on  matters  of  religious  belief;  although,  in 
every  case,  the  credibility  of  the  witness  may  be  drawn  ^ 
in  question,  as  provided  in  Section  1847.  / 

Sec.  1880.  (g  394.)  The  following  persons  cannot  be 
witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of 
their  production  for  examination; 


\ 


2.  Children  under  ten  years  of  age,  who  appear  inca-  \ 
pable  of  receiving  just  iltipressions  of  the  facts  respect-  ' 
ing  which  they  are  examined,  or  of  relating  them  truly. 

Sec.  1881.  (\\  395,  396,  397,  398,  399.)  There  are 
particular  relations  in  which  it  is  the  policy  of  the  law 
to  encourage  confidence  and  to  preserve  it  inviolate; 
therefore,  a  person  cannot  be  examined  as  a  witness  in 
the  following  cases: 

1,  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during 
the  marriage  or  afterwards,  be,  without  the  consent  of 
the  other,  examined  as  to  any  communication  made  by 
one  to  the  other  during  the  marriage;  but  this  excep- 
tion does  not  apply  to  a  civil  action  or  proceeding  by 
one  against  the  other,  nor  to  a  criminal  action  (t^r  pro- 
ceeding for  a  crime  committed  byone  against  the  other; 


456  Pbnal  Codb. 

2.  An  attorney  cannot,  without  the  consent  of  his 
clientf  be  examined  as  to  any  communication  made  hj 
the  client  to  him,  or  his  advice  g:iven  thereon  in  the 
course  of  professional  employment; 

3.  A  clergyman  or  priest  cannot,  without  the  conKot 
of  the  person  making  the  confession,  he  examined  as 
to  any  confession  made  to  him  in  his  professional  char* 
acter,  in  the  course  of  discipline  enjoined  by  the  churdi 
to  which  he  belongs; 

4.  A  licensed  physician  or  surgeon  cannot,  without 
the  consent  of  his  patient,  be  examined  in  a  civil  action 
as  to  any  information  acquired  in  attending  the  patient 
which  was  necessary  to  enable  him  to  prescribe  or  act 
for  the  patient; 

5.  A  public  officer  cannot  be  examined  as  to  commu- 
nications made  to  him  in  official  confidence,  when  the 
public  interests  would  suffer  by  the  disclosure. 

Sec.  1882.  If  a  person  offer  himself  as  a  witness, 
that  is  to  be  deemed  a  consent  to  the  examination,  also, 
of  a  wife,  husband,  attorney,  clergyman,  physician,  or 
surgeon  on  the  same  subject,  within  the  meaning  of  the 
first  four  subdivisions  of  the  last  section. 
Skc.  1883.  (§400.)  The  Judge  himself,  or  any  juror, 
^  may  be  called  as  a  witness  by  either  party;  but  in  such 

case  it  is  in  the  discretion  of  the  Court  or  Judge  to  order 
the  trial  to  be  postponed  or  suspended,  and  to  take 
place  before  another  Judge  or  jury.  See,  also,  note  to 
Sec.  1102,  ante,  and  cases  there  cited. 

When  ^       1322.     Except  with  the  consent  of  both,  or  in  cases 

hnsDBJDa 

and  wife     jf  criminal  violence  upon  one  by  the  other,  neither 

are  not  •  «• 

competent  lusbaud  nor  wife  is  a  competent  witness  for  or  figainst 

witnesses.  .      .      ,  .  n.         .         i  •  t_ 

he  other  in  a  criminal  action  or  proceeding  to  wliicii 
ne  or  both  are  parties. 

NoTB.— People  vs.  Anderson,  26  Cal.,  p.  129.  A 
restriction  upon  the  competency  of  a  witness  must  be 
strictly  construed  in  favor  of  life,  liberty,  and  public 
justice. — People  vs.  Awa,  27  Cal.,  p.  638. 

Mmd^t  *  1323.  A  defendant  in  a  criminal  action  or  Moceed- 
"ompet«it  )g  cannot  be  compelled  to  be  a  witness  agai*t  him- 
witnees,:     ^jf .   y^x^^  jf  ^^  ^ff^j.  himself  as  a  witness  he  laay  be 

J     ross-examined  by  the  counsel  for  the  people  al  to  all 

^      latters  about  which  he  was  examined  in  chiel.     His 

3glectvor  refusal  to  be  a  witness  cannot  in  any  tanner 

rejudice  him,  nor  be  used  against  him  on  the  Irial  or 

i      roceeding. 
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Note. — In  The  People  vs.  Anderson,  July  Term, 
1870,  says  Justice  Temple,  speaking  for  the  Court: 
**The  defendant  is  not  called  upon  to  offer  himself  to 
prove  any  fact  in  the  case,  nor  can  any  presumption  be 
properly  indulged  against  him  for  not  doing  so."  This 
Chapter  is  founded  upon  Sees.  13,  14,  and  15,  of  the 
Crimes  and  Punishment  Act  of  1850,  as  they  were  sub- 
sequently amended  (Stats.  1855,  p.  105;  1863,  p.  69); 
an  Act  authorizing  husband  and  wife  to  become  wit- 
nesses, etc.  (Stats.  1866,  p.  46);  an  Act  relating  to  crim- 
inal prosecutions  (ib.«  p.  865);  and  an  Act  supplementary 
to  the  Crimes  and  Punishment  Act  of  1850  (Stats.  1868, 
p.  49).  Kindred  provisions  were,  under  the  former 
arrangement  of  our  statutes,  embodied  in  the  Crimes 
and  Punishment  Act;  but  it  is  believed  that  their  appro- 
priate place  is  in  that  portion  of  the  work  relating  to 
criminal  procedure,  hence  the  Commissioners  so  placed 
them.    See  note  to  Sec.  1102,  and  cases  there  cited. 


CHAPTER  in. 

COMPELLING   THE  ATTENDANCE   OF  WITNESSES. 

Sectiok  1326.  Subpoena  defined,  and  who  may  issue. 

1327.  Form  of  subpoena. 

1328.  Subpoena,  by  whom  and  how  served. 

1329.  Payment  of  the  expenses  of  the  witness  when  he  is 

from  without  the  county  or  is  poor. 

1330.  Witness  residing  or  served  with  subpoena  out  of  the 

county,  how  compelled  to  attend. 

1331.  Disobedience  to  subpoena,  etc. 

1332.  Failure  to  appear,  undertaking  forfeited.. 

1326.     (§§  547,  548,  649,  550,  551.)    /The  process  Subpoena 
by  which  the  attendance  of  a  witnessyoefore  a  Court  and  "^^'^ 

/  may  issue. 

or  magistrate  is  required  is  a  subj^na;  it  may  be 
signed  and  issued  by: 

1.  A  magistrate  before  wnom  ain  mfatmation  is  laid, 
for  witnesses  in  the  St^e,i4th^  on  t)«half  of  the  peo- 
ple or  of  the  defendant;        / 

2.  The  District  Attorney;  for  witnesses  in  the  State, 
in  support  of  the  prosej^tion,  or  for  such  other  wit- 

68 
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Form  of 
sabpcena. 


Subpoena, 
by  whom 
and  how 
served. 


nesses  as  the  Grand  Jury,  upon  an  investigation  pendr 
ing  before  them,  naay  direct; 

3.  The  District  Attorney,  for  witnesses  in  the  State, 
in  support  of  an  indictment,  to  appear  before  the  Court 
in  which  it  is  to  be  tried; 

4.  The  Clerk  of  the  Court  in  which  an  indictment 
is  to  be  tried;  and  he  must,  at  any  time,  upon  appli- 
cation of  the  defendant,  and  without  charge,  issue  as 
many  blank  subpoenas,  subscribed  by  him  as  Clerk, 
for  witnesses  in  the  State,  as  the  defendant  may  re- 
quire. 

1327.  (§§  652,  553.)  A  subpoena  authorized  by 
the  last  section  must  be  substantially  in  the  following 
form: 

The  People  of  the  State  of  California  to  A.  B.: 

You  are  commanded  to  appear  before  C.  D.,  a  Jus- 
tice of  the  Peace  of Township,  in County 

(or  as  the  case  may  be),  at  (naming  the  place),  on 
(stating  the  day  and  hour),  as  a  witness  in  a  criminal 
action  jDrosecuted  by  the  people  of  the  State  of  Cali- 
fornia against  E.  F. 

Given  under  my  hand  this day  of ,  A.  D. 

eighteen  .     G.  H.,  Justice  of  the  Peace,  (or  "J. 

K.,  District  Attorney,**  or  "By  order  of  the  Court,  L. 
M.,  Clerk,**  or  as  the  case  may  be).  If  books,  papers, 
or  documents  are  required,  a  airection  to  the  following 
effect  must  be  contained  in  the  subpoena:  "And  you 
are  required,  also,  to  bring  with  you  the  following** 
(describing  intelligibly  the  -books,  papers,  or  docu- 
ments required). 

1328.  (§§  554,  555.)  A  subpoena  may  be  served 
by  any  person,  but  a  peace  officer  must  serve  in  his 
county  any  subpoena  delivered  to  him  for  service, 
either  on  the  part  of  the  people  or  of  the  dftfendant, 
and  must,  without  delay,  make  4t  written  retuln  of  the 
service,  subscribed  by  him,  stating  the  time  Ind  place 
of  service.  The  service  is  made  by  sho\ling  the 
original  to  the  witness  personally  and  inforifing  him 
of  its  contents. 
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1329.  (§§  556,  557.)     When  a  pei-son  attends  be-  Payment  of 
fore  a  magistrate,  Grand  Jury,  or  Court,  as  a  witness  l^^^^l^^ 
on  behalf  of  tlie  people,  upon  a  subpoena  or  pursuant  JJom  i^th- 
to  an  undeitaking,  and  it  appears  that  he  has  come  county  or  is 
from  a  place  out  of  the  county,  or  that  he  is  poor,  the 
Court,  if  the  attendance  of  the  witness  be  upon  a  trial, 

by  an  order  u[)on  its  minutes,  or,  in  any  other  case, 
tbe  County  Judge,  by  a  written  order,  may  direct  the 
County  Treasurer  to  pay  the  witness  a  reasonable  sum, 
to  be  specified  in  the  order,  for  his  expenses.  Upon 
the  production  of  the  order,  or  a  certified  copy  thereof, 
the  County  Treasurer  must  pay  the  witness  the  sum 
specified  therein,  out  of  the  County  Treasury. 

1330.  (§  558.)     ITo  person  is  obliged  to  attend  as  ^^J^'^^ 
a  witness   before   a  Court  or  mariirerate  dtt  of  the  lub^jSJnlk'*^ 
county  where  the  witness  resides/n*  is  served^ith  the  county!how 
subpoena,  unless  the  JiKige  ofJme  Court  in  which  the  to  attend. 
offense  is  triable,  or  dUfaatice  Qijrf/la^  Supreme  Court, 
or  a  County  Judge,  upoa/an  affidavit  of  the  District 
Attorney  or  prosecuto*^  or  of  the  defendant  or  his 
counsel,  stating  that/ne  believes  the  evidence  of  the 
witness  is  materi^  and  his  attendance  at  the  exami- 
nation or  trial  necessary,  shall  indorae  on  the  subpoena 
an  order  for  the  attendance  of  the  witness. 

1331.  (§§  559,  561.)     Disobedience  to  a  subpoena,  D^obedi- 

^  '  *  encoto 

or  a  refusal  to  be  sworn  or  to  testify  as  a  witness,  may  |^p®°*» 
be  punished  by  the  Couii;  or  magistrate  as  a  contempt. 
A  witness  disobeying  a  subpoena  issued  on  the  part  of 
tbe  defendant,  unless  he  show  good  cause  for  his  non- 
attendance,  is  liable  to  the  defendant  in  the  sum  of  one 
hundred  dollar,  which  may  be  recovered  in  a  civil 
action. 

1332.  (§560.)     When  a  witness  has  entered  into  Failure  to 

_  appear,  ua- 

an  undertaking  to  appear,  upon  his  failure  to  do  so  ^^f^^J^S.* 
the  undertaking  is  forfeited  in  the  same  manner  as 
undertakings  of  bail. 


I'ddd  'Kuto 
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CHAPTER  IV. 

EXAMINATION    OF   WITNESSES    CONDITIONALLY. 

Section  1335.  Witnesses  to  be  examined  conditionally  for  the  defend- 
ant, as  provided  in  this  Chapter. 

1336.  In  what  cases  defenditnt  may  apply  for  the  order. 

1337.  Application,  how  made. 
1838.  Application,  to  whom  made. 

1339.  Order,  when  granted  and  what  to  contain. 

1340.  On  proof  of  service,  if  District  Attorney  be  absent, 

examination  must  proceed. 

1341.  If  facts  on  which  order  was  founded  be  disproved, 

examination  not  to  proceed. 

1342.  Attendance  of  witness,  how  enforced. 

1343.  Testimony,  how  taken  and  authenticated. 

1344.  Deposition  to  be  transmitted  to  Clerk. 

1345.  When  may  be  read  in  evidence.    Sutject  to  oljec- 
m         tions,  etc. 


Witnesses 
to  be 
examined 
condition- 
ally for  the 
defendant, 
as  provided 
in  this 
Chapter. 


In  what 
cases 
defendant 
may  apply 
for  the 
order. 


133S«fr  (§  662.)     Whena^defend 
to  answer  a  charge  for  a 
before  or  after  an  indictme 
ined  conditionally,  on  his 
Chapter,  and  not  otherwis 


has  been  held 
may,  either, 
esses  exam- 
scribed  in  this 


Applica- 
tion, how 
made. 


1336.  (§  563.)  When  a  mateiial  witness  for  the 
defendant  is  about  to  leave  the  State,  or  is  so  sick  or 
infirm  as  to  aftbrd  reasonable  grounds  for  apprehend- 
ing that  he  will  be  unable  to  attend  the  trial,  the 
defendant  may  apply  for  an  order  that  the  witness  be 
examined  conditionally. 

1337.  (§  666.)  The  application  must  be  made 
upon  affidavit,  stating : 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceedings  in  the  action; 

3.  The  name  and  residence  of  the  witness,  Ind  that 
his  testimony  is  material  to  the  defense  of  thi  action; 

4.  That  the  witness  is  about  to  leave  the  Stlte,  oris 
so  sick  or  infirm  as  to  afford  reasonable  grolnds  for 
apprehending  that  he  will  not  be  able  to  at^nd  the 
trial. 


y' 


n 


f  :  \ 
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1388.     (§  567.)     The  applicaji^ff^ay  be  made  to  Appiica-      .  j^'V^ 
the  Court  during  the  teiin  tJ>^feof,  o^^^oHbe  Judge  in  j^^j™       / 
vacation,  and  must  be  ujJon  three  days  notice  to  the 
District  Attorney.       ^ 

1 33©.     (§§  568,  569.)     If  the  Court  or  Judge  is  sat-  Oniw. 
isfied  that  the  examination  of  the  witness  is  necessary,  f^yj^*]^j^t 
an  order  must  be  made  that  the  witness  be  examined  ^^  <»n*»in- 
conditionally,  at  a  specified  time  and  place,  and  that  a 
copy  of  the  order  be  served  on  the  District  Attorney, 
within  a  specified  time  before  that  fixed  for  the  exam- 
ination. 

1340.  The  order  must  direct  that  the  examination  On  proof 

of  sorvice, 

be  taken  before  a  magistrate  named  therein,  and  on  jft^^ey* 
proof  being  furnished  to  such  magistrate  jrf  pervice  examina^' 
uponk  thil^ijjj^tnpt  Jj^orijfey  fl^  a  epjpj  Jtf  th^uaefl^  if  proco^df^ 
no  counsel  appear  on  the  part  of  the  people,  tne  exam- 
ination must  proceed.  .^  \J'    *^ 

1341.  If  the  District  Attorney  or  other  counsel  if  facts  on 
appear  on  behalf  of  the  people,  and  it  is  shown  to  the  f^J^Ji^"^ 
satisfaction  of  the  magistrate,  by  affidavit  or  other  ei'iffia^ 
proofs  or  on  the  examination  of  the  witness,  that  he  is  procewi 
not  about  to  leave  the  State,  or  is  not  sick  or  infirm, 

or  that  the  application  was  made  to  avoid  the  exami- 
nation of  the  witness  on  the  trial,  the  examination  can- 
not take  place ;  otherwise  it  must  proceed. 

Note.— N.  Y.  Cr.  Pr.,  Sec.  691. 

1342.  The  attendance  of  the  witness  may  be  en-  Attendant 

of  witnora, 

forced  by  a  subpoena,  issued  by  the  magistrate  before  Enforced 
whom  the  examination  is  to  be  taken. 

Note.— N.  Y.  Cr.  Pr.,  Sec.  697. 


1343.     The  testimony igi van  by  the  witness  must  Tostimony, 
be  reduced  to  writing,lBn|r  authenticated  in  the  same  Jf^J^^^^  ' 

manner  as  the  testimony  or  a  witness  taken  in  support 
of  an  information.    X^yo    \k2<*Lyyin^iX,^^€^  VVx^^    ^  ^  €^.^ 

C  il  r  Note.— N.  Y.  Cr.  Pr.,  Soc.  6««. 
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Dewwition        1844.     The  denoOTtioTi  taken  must,  by  the  ma^is- 

to  bo  trans-  *  >      J  s 

Clerk*  ^  trate,  be  sealed  up  and  transmitted  to  the  Clerk  of  the 
Court  in  which  the  action  is  pending  or  may  come  for 
trial. 


When  may 
be  rend  in 
evidence. 


Sulnjeet  to 
obiectioDS, 
etc. 


1345.  (§  682.)  The  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  on 
the  trial,  uf>on  its  appearing  that  the  witness  is  unable 
to  attend,  by  reason  of  his  death,  insanity,  sickness,  or 
infirmity,  or  of  his  continued  absence  from  the  State* 
Upon  reading  the  deposition  in  evidence,  the  same 
objections  may  be  taken  to  a  question  or  answer  con- 
tained therein  as  if  the  witness  had  been  examined 
omlly  in  Court, 

NoTK. — See  note  at  the  end  of  suoceeding  Chapter. 


CHAPTER  V. 


TION  OF  WITNESSES  ON   COMMISSION. 


Sectiok  1349.  Witness  residing  out  of  the  State,  when  to  be  exam- 
ined. 
1360.  When  defendant  may  apply  for  an  order  to  examine^ 
etc. 

1351.  Commission  defined. 

1352.  Application  made  on  affidavit. 

1353.  Application,  to  whom  made. 

1354.  Order  for  commission,  when  granted,  and  stay  of  pro* 

ceedings. 

1355.  Interrogations,  how  settled  and  allowed. 
1350.  Direction  as  to  the  return  of  the  commiseion. 

1857.  Commission,  how  executed.    Copy  of  this  secfioQ  to 
be  annexed  to  oommission. 

1358.  Commission,  how  returned,  when   del^ered  to  aa 

agent  for  that  purpose. 

1359.  Same. 

1360.  When  and  how  filed. 

1361.  Commission  and  return  to  be  open  fof  inspectkm. 

Copies,  etc. 

1362.  Depositions  t<K|fB  read  in  evidenoe.    Olje€|ions  thereto, 

etc. 
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1349.  Wken  an  imxe  o£^ct  is  ioioed  upon  an  Witness 
indictment,  the  defeMRplr^a3^Jbave  any  material  wit^  g'^»t^^f  th« 
ness,  residing  outoL*ne^^»raamiued  in  his  behalf,  eJamjBed! 
as  prescribed  in/tfnis  Chapter,  and  not  otherwise. 

Note.— N.  Y.  Cr.  Pr.,  Sec.  699. 

1 350.  When  a  material  witness  for  the  defendant  when 

defendant 

resides  out  of  the  State,  the  defendant  may  apply  for  ^^^  appj^^ 

'  \  J      rr  J  for  an  order 

an  odrder  that  the  witness  be  examined  on  a  commis-  Jj^"°*^®' 
sion. 

Note.— N.  Y.  Cr.  Pr.,  Sec.  700. 

1351.  (§  564.)     A  commission  is  a  process  issued  commis- 
nnder  the  seal  of  the  Court  and  the  signature  of  the 
Clerk,  directed  to  some  peraon  designated  as  Commieh 
sioner,  authorizing  him  to  examine  the  witness  upon 

oath  on  interrogatories  annexed  thereto,  to  take  and 
certify  the  deposition  of  the  witness,  and  to  i^'turn  it 
according  to  the  directions  given  with  the  commission. 

1352.  (§  566.)     The  application  must  be  made  Appiica- 

^  *  ^^  tion  made 

upon  affidavit,  stating:  on  affidarit 

1«  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceedings  in  the  action,  and 
that  an  issue  of  &ct  has  been  joined  therein; 

3.  The  name  of  the  witness,  and  that  his  testimony 
is  material  to  the  defense  of  the  action; 

4.  That  the  witness  resides  out  of  the  Btate. 


:K 


1353.     (§  567.)     The  sffiwlicartipirmay  be  made  to  Appiica- 

^  '  ^j«*«u-«^^^  ^  tion,  to 


the  Court  during  the  ternK^^f^  the  Judge  in  vacation,  ^hom 
and  milst  be  upon^^l**^  days'  notice  to  the  District 
Attorney. 

1364.    (§§568,569.)    If  the  Court^  Judge  to  whom  Order  for 
the  application  is  made  is  satisfieiTof  the  truth  of  the  "ion,  when 

'■'■  ^  J^  granted, 

fects  stated,  and  that  i!M  eiufmingtion  of  the  witness  JrooeeX  ^' 
is  necessary  to  the  attsmm^i^  of  ]^<«ce,  an  order  must  "**^ 
be  made  that  a  commisi^n  be.i^ed  to  take  his  testi- 
mony ;  and  the  CoMiror  Judge  may  insert  in  the  order 


C'J 
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a  direction  that  the  trial  of  the  indictment  be  stayed 
for  a  specified  time,  reasonably  sufficient  for  the  execu- 
tion and  return  of  the  commission. 

interrpga-        1355.     (§§  570,  571,  572,  573.)     When  the  commis- 

tions.  how  ^  111/ 

■uowtL°^  sion  is  ordered,  the  defendant  must  serve  uf»on  the 
District  Attorney,  without  delay,  a  copy  of  the  inter- 
rogatories to  be  annexed  thereto,  with  two  days'  notice 
of  the  time  at  which  they  will  be  presented  to  the 
Court  or  Judge.  The  District  Attorney  may  in  like 
manner  serve  upon  the  defendant  or  his  counsel  croas- 
interrogatories,  to  be  annexed  to  the  commission,  with 
the  like  notice.  In  the  interrogatories  either  party 
may  insert  any  questions  pertinent  to  the  issue.  When 
the  interrogatories  and  cross-interrogatories  are  pre- 
sented to  the  Couil;  or  Judge,  according  to  the  notice 
given,  the  Court  or  Judge  must  modify  the  questions 
so  as  to  conform  them  to  the  rules  of  evidence,  and 
must  iudoi*se  upon  them  his  allowance  and  annex  them 
to  the  commission. 


Direction 
Mto  the 
return  of 
the  oom- 
nuflrion. 


Commis- 
»ion.  how 
ezeoutod. 


1356.  (§  574.)  Unless  the  parties  othei'wise  con- 
sent, by  an  indorsement  upon  the  commission,  the 
Court  or  Judge  must  indorse  thereon  a  direction  as  to 
the  manner  in  which  it  must  be  returned,  and  may,  in 
his  discretion,  direct  that  it  be  returned  by  mail  or 
otherwise,  addressed  to  the  Clerk  of  the  Court  in 
which  the  action  is  pending,  designating  his  name  and 
the  place  where  his  office  is  kept. 

1357.    The  Commissioner,  unless  otherwise  specially 
rected,  may  execute  the  commission  as  follows: 
1.     He  must  publicly  administer  an  oath  to  the  wit- 
,88  that  his  answers  given  to  the  interrogabOf*— •— 
,  the  ti-uth,  the  whole  truth,  and  nothing 

"f '  He  must  cause  the  exami^^tlS^  oFthe  wines,  to 
e  reduced  to  writing,  and  subscribed  by  him;! 
3  He  must  write  the  answers  of  the  witnesj  as  near 
.8  possible  in  the  language  in  which  he  ^ves  tlem  ancl 
read  to  him  each  answer  as  it  is  taken  down,  |nd  coi- 
rect  or  add  to  it  until  it  conforms  to  what  hepclares 
is  the  truth ; 


(ut  the 
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4.  If  the  witness  decline  answering  a  question,  that    . 
fact,   with  the  reason  assigned  by  him  for  declining, 
must  be  stated; 

5.  If  any  papers  or  documents  are  produced  before 
him  and  proved  by  the  witness,  they,  or  copies  of  them, 
mnst  be  annexed  to  the  deposition  subscribed  by  the 
•witness  and  certified  by  the  Commissioner; 

6.  The  Commissioner  must  subscribe  his  name  to 
each  sheet  of  the  deposition,  and  annex  the  deposition, 
Tvith  the  papers  and  documents  proved  by  the  witness, 
or  copies  thereof,  to  the  commission,  and  must  close  it 
np  under  seal,  and  address  it  as  directed  by  the  indorse- 
mient  thereon; 

7.  If  there  be  a  direction  on  the  commission  to  re 
turn  it  by  mail,  the  Commissioner  must  immediateh 
deposit  it  in  the  nearest  Post  Office.  If  any  other  di 
rection  be  made  by  the  written  consent  of  the  parties 
or  by  the  Court  or  Judge,  on  the  commission  as  to  it 
return,  the  Commissioner  must  comply  with  the  direc 
tion. 

A  copy  of  this  section  must  be  annexed  to  the  com 
mission.  ^J 

.j™|i  w  umw  Dy  tde  written  consent  of  the  par- 
tie8,^T^^thg^Court  or  Judge,  on  the  commission,  as 
to  its  return,  he  £ui§l>»«»jjlj^th  the  direction. 

A  copy  of  this  section  musTBe-ftlmasfidtp  the  com-  ^^"nS" 
mission.  ^^      ^.SL'SS? 


non. 


a«6Dt  for 

that 

purpofltt. 


1368.  (§  677.)  If  the  commission  ajwif' return  is  Coami- 
deUvered  by  the  Commissioner  to  an^nt,  he  must  rZr^tS, 
deUver  the  same  to  the  Clerk  to  wB^m  it  is  directed  ^^^^" 
or  to  the  Judge  of  the  (^rt  hr<-hich  the  indictment  E 
18  pending,  by  whom  i^/^e  i^eawd  and  opened, 
upon  the  agent  makingrlffida^^W^  he  received  it 
from  tlte  hands  of  tk^Commissfener,  and  that  it  has 
not  been  opened  Qi<altered  since  he  received  it. 

1350.    (§^.)    If  the  agent  is  dead,  or  from  sick- Sun* 
nesB  or  oth«r  casualty  unable  personally  to  deliver  the 
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commission  and  return,  as  prescribed  in  the  last  sec- 
tion, it  may  be  received  by  the  Clerk  or  Jadge  from 
any  other  person,  upon  his  making  an  affidavit  that  he 
received  it  from  the  agent;  that  the  agent  is  dead,  or 
from  sickness  or  other  casualty  unable  to  deliver  it; 
that  it  has  not  been  opened  or  altered  since  the  person 
making  the  affidavit  received  it;  and  that  he  believes 
it  has  not  been  opened  or  altered  since  it  came  from 
the  hands  of  the  Commissioner. 


whwtBd  1360.  (§§  579,  680.)  The  Clerk  or  Judge  receiv. 
ing  and  opening  the  commission  and  return  must  im- 
mediately file  it,  with  the  affidavit  mentioned  in  the 
last  two  sections,  in  the  office  of  the  Clerk  of  the  Court 
in  which  the  indictment  is  pending.  If  the  commis- 
sion and  return  is  transmitted  by  mail,  the  Clerk  to 
whom  it  is  addressed  must  receive  it  froiri  the  Post 
Office,  and  open  and  file  it  in  his  office,  where  it  must 
remain,  unless  otherwise  directed  by  the  Court  or 
Judge. 

Commifl-  1361.     (§  581.)     The  commission  and  return  must 

flioD  and 

retarn  to      at  all  times  be  open  to  the  inspection  of  the  parties, 

be  open  for  *  *  x-  » 

SpS^ete,  ^^^  must  be  furnished  by  the  Clerk  with  copies  of 
the  same  or  of  any  part  thereof,  on  payment  of  his 
fees. 


BoiMMitions 
to  DO  read 


1 362.  (§  582.)  The  depositions  taken  under  the 
in  eyidmoe  commission  may  be  read  in  evidence  by  either  party 
on  the  trial,  upon  it  being  shown  that  the  witness  is 
unable  to  attend  from  any  cause  whatever;  and  the 
same  objections  may  be  taken  to  a  question  in  the 
interrogatories  or  to  an  answer  in  the  deposition,  as  if 


Ohieetiona 
(liereto. 


the  witness  had  been  examined  orally  in  ( 


Note. — The  two  preceding  ChapU  s  embody  tbe 


provisions  of  Sees.  562-682,  inclusive, 


Practice  Act  (Stats.  1851,  p.  212),  extei  ied  to  provide 
for  taking  depositions  of  persons  out  o  the  State.  la 
The  People  vs.  Francis,  38  Cal.,  p.  1(  ,  the  Supreme 
Court  held  that  under  the  sectiona  cite<  ,  the  defendant 


ourt. 


f  the  Ciiminsl 
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could  not  take  the  deposition  of  any  witness  who  resided 
out  of  the  State.  The  same  reason  for  a  statutory 
enactment  to  meet  such  a  case  exists  as  for  the  provis- 
ions relating  to  taking  testimony  conditionally.  As  the 
law  now  stands,  a  defendant  is  unable  to  avail  himself 
of  the  testimony  of  a  witness  residing  in  another  State, 
even  though  that  testimony  is  absolutely  necessary  to 
his  exculpation. 


CHAPTER  VI. 

INQUIRY   INTO  THE  INSANITY   OF  THB  DEFENDANT  BEFORE 

TRIAL  X)R  AFTER    CONVICTION. 

Skction  1367.  An  insane  person  cannot  be  tried,  sentenced,  or  pun- 
ished for  a  public  offense. 

1368.  When  doubts  arise  as  to  sanity  of  the  defendant,  how 

determined.    Stay  of  proceedings  on. 

1369.  Order  of  the  trial  of  the  question  of  insanity.    Charge 

of  thfi  Court. 

1370.  Verdict  of  the  jury  and  proceedings  thereon. 

1371.  If  defendant  is  committed,  it  exonerates  his  bail,  etc. 

1372.  Defendant  detained  in  asylum  until  he  becomes  sane. 

Notice  then  given  to  District  Attorney,  etc. 

1373.  Expense  of  sending,  etc.,  defendant  to  asylum,  where 

chargeable. 

1367.  (§  583.)  A  person  cannot  be  tried,  adjudged  An  insane 
to  punishment,  or  punished  for  a  public  offense,  while  g^*^ 
he  is  insane.  TXi^^ 

Note. — The  words  '*  an  act  done  by  a  person  in  a  for  a  public 
state  of  insanity  cannot  be  punished  as  a  public  offense," 
which  were  in  the  original  section,  are  omitted.  They 
prescribed  a  rule  by  which  responsibility  was  to  be 
measured,  and  not  a  rule  of  criminal  procedure,  and 
for  that  reason  are  in  substance  incorporated  in  the  first 
part  of  this  Code.  At  common  law  one  who  had  com- 
mitted a  capital  offense,  and  who  became  insane  before 
conviction,  could  not  be  arraigned;  if  he  became  insane 
after  conviction,  he  could  not  be  executed.— 4  Black. 
Com.,  p.  24;  1  Wharton^s  Cr.  Law,  Sec.  63;  see  note 
to  Sec.  1016,  ante,  Insanity,  and  cases  there  cited;  also 
1  Greenl.  Ev.,  p.  42. 

'^rgOS.— (8§  084r^85.)_ffi^en  an  i 

for  trial,  if  a  doubt  arises  as  to  thd  sanity  o1 


m 


Wheo 
doabts 
ari»e  as  to 
sanity  of 
the 

defendant, 
how 
determined 


Stay  of 
proceed- 
ings on. 


Order  of 
the  trial  of 
the 

<luestion  of 
insanity. 


Charge  of 
ihe  Court. 
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1368.     When  an  indictment  is  calle^for  trial,  or  « 
any  time  during  the  trial,  or  whe^/the  defendant  : 
brought  up  for  judgment^wi  con^i(Hion,  if  a  doubt  arig 
as  to  tlie  sanity  of  the  iWfendj^  the  Court  must  oi  v 
the  question  as  to  hisfcl^it^^Lj^  to  a  ji-L.p 

and  the  trial  of  the  ind^^i^fl^^    the  pronounciL.  :# 
the  judgment,  must  b^uspefcfled  until  the  questio. '"  \ 
'aetermined  by  the^erdict,  and  the  trial  jury  ma"*"' 
discharged  or  reined,  according  to  the  discretio^'^" 
the  Court,  dnvjfig  the  tendency  of  the  issue  of  insan 

1369.  (^  586,  587.)  The  trial  of  the  question  of 
insanity  must  proceed  in  the  following  order: 

1.  The  counsel  for  the  defendant  must  open  the  case 
and  offer  evidence  in  suppoii;  of  the  allegation  of 
insanity; 

2.  The  counsel  for  the  people  may  then  open  their 
case  and  offer  evidcncejn  support  thereof; 

3.  The  parties  may  then  re8j)ectively  offer  rebutting 
testimony  only,  unless  the  Couii:,  for  good  reason  in 
furtherance  of  justice,  pcnnit  them  to  offer  evidence 
upon  their  original  cause; 

4.  When  the  evidence  is  concluded,  unless  the  case 
is  submitted  to  the  jury  on  either  or  both  sides  with- 
out argument,  the  counsel  for  the  people  must  com- 
mence, and  the  defendant  or  his  counsel  may  conclude 
the  argument  to  the  jury; 

5.  If  the  indictment  be  for  an  offfense  punishable 
with  death,  two  counsel  on  each  side  may  argue  the 
cause  to  the  jury,  in  which  case  they  must  do  so  alter- 
nately. In  other  cases  the  argument  may  be  restricted 
to  one  counsel  on  each  side; 

6.  The  Court  must  then  charge  the  jui'jL  stating  to 
them  all  matters  of  law  necessary  for  th  Jir  informa- 
tion in  giving  their  verdict. 


Verdict  of      ^>aZQ^^  (§§  588,  589.)     If  the  jury  find  Ihe  defend- 
and  ant  sane,  ^-^^  ^-t^^'TTiiP  ii      '  >/i;^^|y^/ip|j  »v>iiq^  proceed,  or 

prooeedings  '  ^^^^^^■■^^    ■  ^ 

thereon.      .j%fcdgment  may  be  pronounced,  as  the  case 
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.  -        1370.     If  the  jury  find  the  defenda^sane,  the  tria,,  (/! 
the  indictment  must  proce^ijfyor  irfdgment  may  be  p  -k-W 
nounced,  as  the  case  ma^Jgfy/Ti  the  jury  find  the 
"^f  endant  insane,  the  trial  OT/jvj^^tl^m  must  be  suspenc 
■  until  he  becomes  sane/and^S^  Court  must  order  tl-4/^ 
^e  be  in  the  meantinre  committed  by  the  Sheriflf  to  t  Ax^ 
^  State  Insane  Asyhmi,  and  that  upon  his  becoming  sa:  WC 
^  he  be  redelive^Jfl  to  the  Sheriflf.  \ 

1371.  (§i6o.)     The  commitment  of  the  defend-  J^^^^^^^^ 
ant,  as  meiftioiied  in  the  last  section,  exonerates  his  j^JS^'i^ 
bail,  or  entitles  a  person,  authorized  to  receive  the  hhbSi?^ 
property  of  the  defendant,  to  a  return  of  any  money  he 
may  have  deposited  instead  of  bail. 

1372.  (§  591.)     If  the  defendant  is  received  into  Defendant 

>  '  •  dotainod  in 

the  Asylum,  he  must  be  detained  there  until  he  be-  5J>;l}»g^^ 
comes  sane.     AVhen  he  becomes  sane,  the  Superin-  becomee 


sane. 


tendent  must  give  notice  of  that  fact  to  the  Sheriff  riven  u*  *" 
and  District  Attorney  of  the  county.      The  Sheriff  Attorney. 
must  thereupon,  without  delay,  bring  the  defendant 
from  the  Asylum,  and  place  him  in  proper  custody 
until  he  is  brought  to  trial  or  judgment,  as  the  case 
may  be,  or  is  legally  discharged* 

1373.     (§  592.)     The  expenses  of  abiding  the  de-  Expense  of 

X  1  J      /»  sending, 

fendant  to  the  Asylum,  of  k^ping  Jfim  there,  and  of  J^^^^^^^^^ 
bringing  him  back,  are  in  tWe/first^istauce  chargeable  J^i/Jfro*""' 
to  the  county  in  which  t^o   i/W^i^-nt  was   found;  <^^^«^^^^' 
but  tlie  county  may  rccovei^aemlJl'om  the  estate  of 
the  defendant,  if  he  have  any,  or  from  a  relative,  town, 
city,  or  county  bound  t9/j)rovrde  for  and  maintain  him 
elsewhere. 


V 
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CHAPTER  Vn. 


Certain 
offenses  for 
which  tho 
party 

iiuuredhafl 
a  civil 
action  may 
be  compro-i 
miaod. 


Compro- 
mise to  bo 

k'     .   . 

permission 

of  tho 
Court 


O'-der 

thdreon  to 
i»ar  another 
proseoation 


COMPROMISING  CSBTAIN  PUBLIC  OFFENSES  BT  LBATB  OF 

THE  COURT. 

Section  1377.  Certain  offenses  for  which  the  party  injured  has  a  civQ 

action  may  be  compromised. 
1378.  Compromise  to  be  hy  permission  of  the  Court.    Order 

thereon  to  bar  another  prosecution. 
1879.  No  public  offenm  to  be  compromised  except  as  herein 
provided. 

1377.  (§  676.)  When  a  defendant  is  held  to 
answer  on  a  charge  of  misdemeanor,  for  which  the 
person  injured  bj  the  act  constituting  the  offense  has 
a  remedy  by  a  civil  action,  the  offense  may  be  com- 
promised as  provided  in  the  next  section,  except  when 
it  is  committed: 

.  1.  By  or  upon  an  officer  of  justice,  while  in  the 
execution  of  the  duties  of  his  office; 

2.  Riotously; 

3.  With  an  intent  to  commit  a  felony. 

1378.  (§§  676,  677.)  If  the  party  injured  appears 
before  the  Court  to  which  the  depositions  are  required 
to  be  returned,  at  any  time  before  trial,  and  acknowl- 
edges that  he  has  received  satisiaction  for  the  injury, 
the  Court  may,  in  its  discretion,  on  payment  of  the 
costs  incurred,  order  all  proceedings  to  be  stayed  u|»on 
the  prosecution,  and  the  defendant  to  be  discharged 
therefrom;  but  in  such  case  the  reasons  for  the  order 
must  be  set  forth  therein,  and  entered  on  the  minutes. 
The  order  is  a  bar  to  another  prosecution  for  the  same 
offense. 


No  public'       1379.     (§  678.)     No  public    offense  cai 

to  be  com-  promised,  nor  can  any  proceeding  or  prosi 

herein"  the  punishmcut  thereof  upon  a  compromise 

provided,  ^^ccpt  as  pi'ovidcd  in  this  Chapter. 


be  com- 
;ution  for 
►e  stayed. 
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CHAPTER  Vm. 

DISMISSAL  OF  THE  ACTION  BEFORE  OR  AFTER  INDICTMENT, 
FOE  WANT  OF  PROSECUTION  OR  OTHERWISE, 

Skctiok  1382.  When  action  may  be  dismissed. 

1383.  Court  may  order  action  to  be  continued  and  discharge 

defendant  from  custody,  when  and  how. 

1384.  If  action  dismissed,  defendant  to  be  discharged,  etc. 

1385.  Court  may,  of  own  nfotion  or  on  application  of  District 

Attorney,  order  action  dismissed. 

1386.  Nolle  prosequi  abolished.  • 

1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony, 

1382,  (§§  593,  594.)  The  Court,  unj^s  good  cause  when  ^^ 
to  the  contrary  is  shown,  must  order  tKe  prosecution  or  dSmtssed. 
indictment  to  be  dismissed,  in  theiollowing  cases: 

1.  When  a  person  hasypbeenyJield  to  answer  for  a 
public  offense,  if  an  incjjjftni^t  ft  not  found  against 
him  at  the  next  term  of  tft^^A^ourlrat  which  he  is  held 
to  answer; 

2,  K  a  defendant,  Vhose  trial  has  not  been  post-  , 
poned  upon  his  application,  is  not  brought  to  trial  at 
the  next  term  of  tlfe  Court  in  which  the  indictment  is 
triable,  after  it  is  found. 

1383.  (§  595.)     If  the  defendant  is  ngf  indicted  or  court  may 

.^r  order 

tried,  as  provided  in  the  last  section,  amir  suflS.cient  rea-  »«*">"  *oJ>« 

'         *         ^  '     "3r  continued 

son  therefor  is  shown,  the  Courjttnaj^rdejt  the  action  J^charge 
to  be  continued  from  term  to  termfaMm  the  mean-  from ^*"* 
time  may  discharge  the  defendanfr  fronrtustody  on  his  when  and 
own  undertaking  of  bail  for  Ub  appearance  to  answer 
the  charge  at  the  time  to  which  the  action  is  con- 
tinued. / 


( 


1384.     (§  596.)     If  the  Court  directs  the  action  to  if  action 

<lu<miraed« 

be  dismissed,  the  defendant  must,  if  in  custody,  be  defendant 
discharged  therefrom;  or  if  admitted  to  bail,  his  bail  JlJ®***^*®^* 
is  exonerated,  or  money  deposited  instead  of  bail  must 
be  refunded  to  him. 
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1385.  (§  597.)  The  Coiiii;  may,  either  of  its  own 
motion  or  ui)on  the  application  of  the  District  Attor- 
ney, and  in  furtherance  of  justice,  order  an  action  or 
indictment  to  be  ditsmi^jsed.  The  reasons  of  the  dis- 
missal must  be  set  forth  in  an  order  entered  upon  the 
minutes. 

1386.  (§  698.)  The  entry  of  a  nolle  prosequi  is 
abolished,  and  neither  the  Attorney  Geneml  nor  the 
District  Attorney  can  discontinue  or  abandon  a  prose- 
cution for  a  pubUc  offense,  except  as  provided  iu  the 
last  section. 

1387.  (§  599.)  An  order  for  the  dismissal  of  the 
action,  as  provided  in  this  Chapter,  is  a  bar  to  any 
other  prosecution  for  Wi^  same  offense,  if  it  is  a  mis- 
demeanor; but  it  is  not  a  bar  if  the  offense  is  a  felony. 


CHAPTER    IX. 


Sammons 
upon 
informa- 
tion, etc., 
against;  by 
wnom 
issued  and 
when 
returnable 


PROCEEDINGS  AGAINST  CORPORATIONS. 

Skction  1390.  Summons  upon  information,  etc.,  against;  by  whom 

issued  and  when  returnable. 

1391.  Form  of  summons. 

1392.  "When  and  how  served. 
131*3.  Kxumination  of  the  charge. 

1394.  Certif.cate  of  the  magistrate,  and  return  thereof  with 

the  deposition.*. 

1395.  If  the  magistrate  certify  that  there  is  sufficient  cause, 

Grand  Jury  to  investigate,  etc. 

1396.  Appearance  and  plea. 

1397.  Fine  on  conviction,  how  collected. 

1390.  Upon  an  information  or  presentmtot  against 
a  corpomtion,  the  magistrate  must  issue  a  fcummons, 
signed  by  him,  with  his  name  of  office,  reqliring  the 
corporation  to  appear  before  him,  at  a  specified  time 
and  place,  to  answer  the  charge,  the  time  lo  be  not 
less  than  ten  days  after  the  issuing  of  the  sunmons. 
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1391.,  The  summons  must  be  substantially  in  the  Form  of 

.  suminong. 

following  form: 

Ck)UNTY  OF  ({18  the  case  may  be). 

l^he   People  of  the  State  of  California  to  the  (naming 
the  corporation): 

You  are  hereby  summoned  to  appear  before  me  at 
(naming  the  place),  on  (specifying  the  day  and  hour), 
to  answer  a  charge  made  against  you  upon  the  infor- 
mation of  A.  B.  (or  the  presentment  of  the  Grand  Jury 
of  the  county,  as  the  case  may  be),  for  (designating 
the  ottense  genemlly). 

Dated  at  the  City  (or  Township)  of ,  this 

da^'  o£ ^  eighteen . 

G.  ll.,  Justice  of  the  Peace  (or  as  the  case  maybe). 

1303.     The  summons  must  be  served  at  least  five  when  and 

how  serTed 

days  before  the  daj^  of  appearance  fixed  therein,  by 
delivering  a  copy  thereof  and  showing  the  original  to 
the  President  or  other  head  of  the  corporation,  or  to 
the  Secretary,  Cashier,  or  managing  agent  thereof. 

1393.  At  the  appointed  time  in  the  summons,  the  Examin-, 

^^  '  ationoftho 

magistrate  must  proceed  to  investigate  the  charge  in  charge, 
the  same  manner  as  in  the  case  of  a  natural  pereon,  so 
far  as  these  proceedings  are  applicable. 

1394.  After  hearing  the  proofs,  the  magistrate  Cortiflcate 
must  certify  upon  the  depoyytions,  either  that  there  is  "J^TretSm 
or  is  not  sufficient  cause  to  believe  the  corporation  iJ\th^tho 
guilty  of  the  offense  charged,  and  must  return  the    ®p^^**'^°** 
deposition  and  certificate,  as  prescribed  in  Section  883. 

1395.  If  the  maojistrate  returns  ar  certificate  that  ifth© 

,       /  magistrate 

there  is  sufficient  cause  to  ^belie^  the   corporation  thoro^M*^** 
guilty  of  the  off*en8e  charg^  tjlcCp'rand  Jury  may  j;®o'*°' 
proceed  thereon  as  in  case  of^ft  natural  person  held  to  j™  to 

/  investigate, 

answer.  /  etc. 

1396.  If  an  indictnatent  is  found,  the  cyporation  Appoar- 

/  £         y  anco  and 

^ay  appear  by  counsel  to  answer  the  si^ne^  If  it  does  p^®** 
60 
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Fine  on 
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how 
colleotecL 


not  thus  appear,  a  pleg^ 
and  the  same  proceeding 


lad 


^!^^  must  be  entered, 
thereon  as  in  other  cases. 


1397.  When  a  fine  is  imposed  upon  a  corporati(Mi 
on  conviction,  it  may  be  collected  by  virtue  of  the 
order  imposing  it,  by  the  Sheriff  of  the  county,  oat 
of  its  real  and  personal  property,  in  the  same  manner 
as  upon  an  execution  in  a  civil  action. 

KoTE. — Thii}  Code  makes  no  distinction  between 
natural  persons  and  corporations,  in  respect  to  the 
manner  of  commencing  criminal  actions;  they  must 
all  be  commenced  alike,  either  by  an  information  be- 
fore a  magistrate  or  by  presentment  of  a  Gran'd  Jury, 
etc.  But  from  the  nature  of  things,  a  different  mode 
must  be  provided  for  bringing  the  case  of  a  corporation 
defendant  before  the  magistrate  or  Grand  Jury,  and  £>r 
their  appearance  and  plea;  hence  this  Chapter. 


CHAPTER  X. 


AfiidaTits 
defectively 
entitled, 
valid. 


ENTITLING  AFFIDAVITS. 
Section  1401.  Affidavits  defectivej^  entitled,  valid. 

1401.  (§  600.)  It  ur  not  necessary  to  entitle  an 
affidavit  or  depositiojr  in^  fe^/Q'Ction,  wljSther  taken 
before  or  afteij^d^mSnt,  or  Uiponan  appeal;  but  if 
made  withoux  ^^tle,  or  ^m^  an  erroneous  title,  it  is 
as  valid  and  oi^ctuirt^j^e very  purpose  as  if  it  were 
duly  entitl^,  if  itTiifcflligibly  refer  to  the  proceeding, 
indictment,  or  appeal  in  which  it  is  made. 


When  not 
material.] 


CHAPTER  XL 

/  ERRORS  AND    MISTAKES    IN    PLEADINGS    AND     OTjIeR  PRO- 
CEEDINGS. 

Section  1404.  "When  not  material. 

1404.     (§  601.)     Neither  a  departure  from  tie  form 
or  mode  prescribed  by  this  Code  in  respectlto  any 
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pleading  or  proceeding,  nor  an  eiTor  or  mistake  therein, 
renders  it  invalid,  unless  it  lias  actually  prejudiced  the 
defendant,  or  tended  to  his  prejudice,  in  respect  to  a 
substantial  right. 


CHAPTER   Xn. 

DISPOSAL   OF   PROPERTY   STOLEN   OR   EMBEZZLED. 

Section  1407.  When  it  comes  into  the  custody  of  the  peace  officer  he 

myst  hold  it  subject  to  the  order  of  the  magistrate. 

1408.  Order  for  its  delivery  to  owner. 

1409.  When  it  comes  into  the  custody  of  the  magistrate  he 

must  deliver  it  to  owner. 

1410.  Court  in  which  trial  is  had  may  order  its  delivery, 

1411.  If  not  claimed  in  six  months  to  be  delivered  to  County 

Treasurer. 

1412.  Receipt  by  officers  for  money,  etc.,  taken  from  a  person 

arrested  for  a  public  offense. 

1413.  Duties  of  persons  having  charge  of  police  offices  in 

incorporated  cities  or  towns. 

1407.  (§  602.)     When  property,  alleged  to  have  when  it 

comefl  into 

been  stolen  or  embezzled,  comes  into  the  custody  of  a  thecaatody 

'  •'  of  the  peace 

peace  officer,  he  must  hold  it  subject  to  the  order  of  jJ^g®'^o^|| 
the  magistrate  authorized  by  the  next  section  to  direct  lotSe'order 
the  disposal  thereof.  magistrate. 

1408.  (§  603.)     On  satisfactoi7  proof  of  the  own-  prdorfor 
ership  of  the  property,  the  magistrate  before  whom  to  owner, 
the  information  is  laid,  or  who  examines  the  charge 
against  the  person  accused  of  stealing  or  embezzling 

it,  must  order  it  to  be  delivered  to  the  owner,  on  his 
paying  the  necessary  expenses  incurred  in  its  preser- 
vation, to  be  certified  by  the  magistrate.  The  order 
entitles  the  owner  to  demand  and  receive  the  property. 

comes  into 

1409.  (§  604.)  If  property  stolen  or  embezzled  ^{f^^^y 
comes  into  custody  of  the  magistrate,  it  must  be  deliv-  Sl^Su/t*** 
ered  to  the  owner  on  satisfactory  proof  of  his  title,  ownerf  ^ 
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and  on  his  paying  the  necessary  expenses  incurred  in 
its  preservation,  to  be  ceilified  by  the  magistrate. 

Court  in  1410.     (§  605.)     If  the  proi>erty  stolen  or  embez- 

which  trial  ^  '  i       i         •/ 

ordoH™*^   zled  has  not   been  dehvered  to  the  owner,  the  Court 
deUyory.      before  wliich  a  trial  is  had  for  stealing  or  embezzling 

it  may,  on  proof  of  his  title,  order  it  to  be  restored  to 

the  owner. 

If  not  1411.     (§  606.)     If  the  property  stolen  or  embez- 

«^^^^onths  zled  IS  not  claimed  by  the  owner  before  the  expiration 
of  six  months  from  the  conviction  of  a  person  for  steal- 
ing or  embezzling  it,  the  magistrate  or  other  officer 
having  it  in  custody  must,  on  the  payment  of  the 
necessary  expenses  incurred  in  its  preservation,  deliver 
it  to  the  County  Treasurer,  by  whom  it  mast  be  sold 
and  the  proceeds  paid  into  the  County  Treasury. 


N 
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Receipt  by 
officors  for 
monoy.etc., 
taken  from 
a  per^^on 
arref<lod  for 
a  public 
ofiense. 


Duties  of 

Sermons 
aying 
cbargo  of 
police 
office?  in  in- 
corporated 
cities  or 
towns. 


1412.  (§  607.)  When  money  or  other  property  is 
taken  from  a  defendant,  arrested  upon  a  charge  of  a 
public  offense,  the  officer  talking  it  must  at  the  time 
give  duplicate  receipts  therefor,  specifying  particu- 
larly the  amount  of  money  or  the  kind  of  property 
taken;  one  of  wliich  receipts  he  must  deliver  to  the 
defendant  and  the  other  of  which  he  must  forthwith 
file  with  the  Clerk  of  the  Court  to  which  the  deposi- 
tions and  statement  are  to  be  sent.  When  such  prop- 
erty is  taken  by  a  police  officer  of  any  incorporated 
city  or  town,  he  must  deliver  one  of  the  receipts  to  the 
defendant,  and  one,  with  the  property,  at  once  to  the 
Clerk  or  otlier  pei'son  in  charge  of  the  police  office  in 
such  city  or  town. 

1413.  The  Clerk  in,  or  person  having  clarge  of, 
the  Police  Office  in  any  incorporated  city  Ir  town, 
must  enter  in  a  suitable  book  a  description  Jf  every 
article  of  property  alleged  to  be  stolen  or  emlezzled, 
and  brought  into  the  office  or  taken  from  thl  person 
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of  a  prisoner,  and  must  attach  a  number  to  each  arti- 
cle, and  make  a  corresponding  entry  thereof. 


CHAPTER  Xin. 

REPRIEVES,   COMMUTATIONS,   AND   PARDONS. 

SECTION  1417.  Power  of  the  Governor  to  grant  rcpneves,  commuta- 
tions, and  pardons. 

1418.  His  power  in  respect  to  convictions  for  treason.    Duty   , 

of  the  Legislature  in  such  cases. 

1419.  Governor  to  communicate  to  the  Legislature  reprieves, 

commutations,  and  pardons* 

1420.  Report  of  case,  how  and  from  whom  required. 

1421.  Notice  to  District  Attorney  of  application  for  pardon. 

1422.  Publication  of  notice. 

1423.  When  two  preceding  sections  are  not  applicable. 

1417.     The  Governor  has  power  to  grant  reprieves,  '>^«'^of 
commutations,  and   pardons,  after  conviction,  for  all  nor  to  grant 
offenses,  except  treason  and  cases  of  impeachment,  tlon^and 
upon  such  conditions  and  with  such  restrictions  and 
limitations  as  he  may  think  proper,  subject  to  the 
regulations  provided  in  this  Chapter. 


pardons. 


Note. — Const.,  Art.  V,  Sec.  13.  As  to  what  consti- 
tutes a  pardon,  see  People  vs.  Bowen,  April  Term,  1872. 
A  pardon  is  an  act  of  grace  proceeding  from  the  power 
intrusted  with  the  execution  of  the  laws,  which  exempts 
the  individual  on  whom  it  is  bestowed  from  the  punish- 
ment the  law  inflicts  for  a  crime  he  has  committed. — 
U.  S.  vs.  Wilson,  7  Peters,  p.  150.  It  is  construed  like 
a  grant,  most  favorable  to  the  grantee.— Hunt's  Case,  5 
Eng.  (Ark.),  p.  284;  Wyvil's  Case,  5  Co.,  p.  492;  2 
Hawk.  P.  C,  Sec.  13;  Jones  vs.  Harris,  1  Strob.,  p. 
160.  It  must  correctly  recite  the  offonsje,  or  it  will  be 
inoperative.— 1  Wharton's  Cr.  Law,  Sec.  765.  A  par- 
don obtained  by  fraud  is  void. — 2  Hawkins  P.  C,  p. 
533,  Sees.  8, 9;  Rex  vs.  Maddox,  1  Sid.,  p.  430.  Where 
the  condition  of  the  pardon  is  that  the  defendant  shah 
leave  the  State,  and  he  either  does  not  leave,  or  having 
left  returns,  the  original  sentence  revives,  and  may  be 
enforced.— Flavel's  Case,  8  W.  &  S.,  p.  197;  State  vs. 
Chancellor,  1  Strob.,  p.  347;  People  vs.  Potter,  1  Parker 
C.  C,  p.  47;  Ex  Parte  Wells,  18  How.  U.  S.,  p.  307, 
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His  power 
in  respect 
to  convic- 
tions for 
treason. 


Duty  of  the 
Legislatore 
in  such 
cases. 


Governor 
to  comma- 
nicato  to 
the  Legis- 
lature 
reprieves, 
commuta- 
tions and 
pardons. 


But  if  the  time  for  departure  is  specified  in  the  pardoiL, 
it  will  not  begin  to  run  during  sickness  or  incapacity. — 
People  vs.  Jatne?,  2  Caincs,  p.  57.  A  pardan  with  a 
condition  precedent  does  not  operate  until  the  conditioii 
is  performed.— 1  Wharton's  Cr.  Law,  Sec.  766;  Fla- 
vel's  Case,  8  W.  &.  S.,  p. 

141 8.  He  may  suspen^thk^execution  of  the  sen- 
tence upon  a  con\nctiAni£p|/frea^n,  until  the  case  can 
he  reported^tp  Mp^ijegislature,  at  its  next  meeting, 
when  the  LeAiaature  may  either  pardon  or  connnote 
the  sentende/direct  the  execution  thereof  or  grant  a 
further  reprieve. 

NoTB.-— Const.,  Art.  V,  Sc 

1419.  He  must  communicate  to^Sae  Legislature 
each  case  of  reprieve,  cominutawiMLdi^pi  stating 
the  name  of  th/  c^nAfcAjUi^d^rime  of  which  he  was 
convicted,  the  senAdce  and  its  date,  and  the  date  of 
the  commutation,  pardon,  or  reprieve. 

N DTK.— Const.,  Art.  V,  Sec.  13. 

1420.  "When  an  application  is  made  to  the  Gov- 
ernor for  a  pardon,  he  may  require  the  Judge  of  the 
Court  before  which  the  conviction  was  had,  or  the  Dis- 
trict Attorney  by  whom  the  action  was  prosecuted,  to 
furnish  him,  without  delay,  with  a  statement  of  the 
facts  proved  on  the  trial,  and  of  any  other  facts  hav- 
ing reference  to  the  propriety  of  granting  or  refusing 
the  pardon. 

Notice  to         1421.    At  least  ten  days  before  the  Governor  acts 

District  T        •         i»  T  .  .  «    t 

Attorney  of  upou  au  application  for  a  pardon,  written  notice  of  the 
for  pardon,  intention  to  apply  therefor,  signed  by  the  person  ap- 
plying, must  be  served  upon  the  District  Attorney  of 
the  county  where  the  conviction  was  had,  did  proo^ 
by  affidavit,  of  the  service  must  be  presenlfd  to  the 
Governor. 

Publication      1422.    Unless  dispensed  with  by  the  Gcwemor,  a 

of  notice.  /.    i  .  I 

copy  of  the  notice  must  also  be  published  fcr  thirty 


Report  of 
caae,  how 
and  from 
whom 
required. 
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days  from  the  first  publication,  in  a  paper  in  the  county 
in  which  the  conviction  was  had. 

1423.    The  provisions  of  the  two  preceding  sec-  ^^^j^^® 
tiona  are  not  applicable:  SSt****°**" 

1.  When  there  is  imminent  danger  of  the  death  of  *pp^®***^*^ 
the  person  convicted  or  imprisoned; 

2.  When  the  term  of  imprisonment  of  the  applicant 
is  within  ten  days  of  its  expiration. 

Note. — This  Chapter  is  founded  upon  an  Act  pre- 
scribing the  manner  of  applying  for  pardons  (Stats* 
1853,  p.  270).  The  provisions  of  an  Act  to  confer  fur- 
ther powers  upon  the  Governor  of  this  State,  in  relation 
to  the  pardon  of  criminals  (Stats.  1864,  p.  356),  and  of 
the  Act  amendatory  thereof  (Stats.  1868,  p.  Ill),  and 
of  an  Act  authorizing  the  Board  of  State  Prison  Di- 
rectors to  recommend  the  pardoning  of  convicts,  etc. 
(Stats.  1868,  p.  116),  are  intimately  connected  with  the 
subject  of  prison  discipline,  and  for  that  reason  are, 
with  considerable  moditioation  (for  reasons  there  given), 
inserted  in  the  part  of  this  Code  relating  to  the  State 
Prison. 


TITLE  XL 

OF  PROCEEDINGS  IN   JUSTICES'  AND  POLICE  COURTS 
AND  APPEALS  TO  THE  COUNTY  COURT. 

Chapter  I.  Proceedings  in  Justices'  and  Police  Courts. 
n.  Appeals  to  County  Courts. 


CHAPTER  I. 

PROCEEDINGS  IN  JUSTICES*  AND   POLICE  COURTS. 

Sbction  1426.  Proceedings  must  be  commenced  by  complaint. 

1427.  When  warrant  of  arrest  must  issue.   Form  of  warrant. 

1428.  Minutes,  how  kept. 

1429.  The  plea,  and  how  put  in. 
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SECTION  1430.  Issue,  how  tried. 

1431.  Change  of  venue,  when  granted 

1432.  Upon  change  of  venue,  papei*9,  etc.,  must  be  timni' 

mitted.    Froceedingi*  on  change  of  venue. 

1433.  Postponement  of  tlie  trial. 

1434.  Defendant  to  be  present. 

1435.  Jury  trial,  when  to  be  demanded.     Formation  of  the 

jury. 

1436.  Challenges. 

1437.  Oath  of  jurors. 

1438.  Trial,  how  conducted. 

1439.  Court  to  decide  questions  of  law,  but  not  to  charge  in 

respect  to  matters  of  fact. 

1440.  Jury  may  decide  in  Court,  or  retire.    Oath  of  officer 

on  their  retirement. 

1441.  Verdict  of  juiy,  how  delivered  and  entered. 

1442.  Verdict,  when  several  defendants  are  tried  together. 

1443.  Jury,  when  to  be  discharged  without  a  verdict. 

1444.  If  discharged,  defendant  may  be  tried  again. 

1445.  Proceedings  on  plea  of  guilty  or  on  conviction. 

1446.  Judgment  of  line  may  direct  imprisonment. 

1447.  Defendant,  on  acquittal,  to  be  discharged.    Order  thai 

prosecutor  pay  costs. 

1448.  Judgment  against  prosecutor  for  costs. 

1449.  Judgment,  when  to  be  rendeitd. 

1450.  When  defendant  may  move  for  a  new  trial  or  in  arrMt 

of  judgment. 

1451.  New  trial,  grounds  of. 

1452.  Grounds  of  motion  in  arrest  of  judgment. 

1453.  Judgment  to  be  entered  in  the  minutes. 

1454.  If  judgment  of  acquittal  or  imposing  a  fine  only,  de- 

fendant to  be  discharged. 

1455.  Judgment  of  imprisonment,  how  executed. 

1456.  Judgment  that  defendant  be  imprisoned  until  he  p^ 

a  fine,  how  executed. 

1457.  Fines,  disposition  of. 

1458.  Defendant  may  be  admitted  to  bail. 

1459.  SubpcDnas. 

1460.  Entitling  affidavits. 

1461.  **  Police  Courts  "  defined. 

Proceed-  1426.     (§  608.)    All  proceedings  and  actiims  before 

be  com,-       a  Justice's  or  Police  Court,  for  a  public  liFense  of 

menoed  by  I 

complaint  which  such  Courts  have  jurisdiction,  mustlbe  com- 
menced by  complaint  under  oath,  setting  brth  the 
offense  charged,  with  such  particulars  of  tii  e,  place, 
person,  and  property  as  to  enable  the  defi  idant  to 


I 
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understand  distinctly  the  character  of  the  offense  com- 
plained of,  and  to  answer  the  complaint. 

NoTK. — ^The  Penal  Code  of  California  works  the 
game  change  in  criminal  actions  which  has  been  wrought 
by  the  Code  of  Civil  Pn>cedurc  in  civil  cases. — People 
vs.  King,  27  Cal.,  p.  507.  See  People  vs.  Cronin,  84 
Cal.,  p.  191. 

1427.  (§  610.)     If  the  Justice  of  the  Peace,  or  when 

^  '  ^  warrant  of 

Police  Justice,  is  satisfied  therefrom  that  the  offense  f";ff*  ™^* 
complained  of  has  been  committed,  he  must  issue  a 
warrant  of  an'est,  which  must  be  substantially^  in  the 
following  form : 

County  op . 

The  People  of  the  State  of  California  to  any  Sheriffs  Form  of 
Constahle^  Marshal^  or  Policeman  iri  thi§ -State:  ^"f™n 

Complaint  upon  oath  having  been  this  day  made 

befor*  me (Justice  of  the  Peace  or  Police  Justice,     t^  ^    ' 

as  the  case  may  be),  by  C."!),,  tha^  thV  offense'  of        .       > 
(designating  it  genemllv)  has  Been  committed,  and      J  o         r  rtA 
accusing  i].  J!'  thereof ;  you  are  therefore  commanded*  •  .gj^  ^ 

forthwith  t6  arrest  the  above  named  E.  F.  and  bring      S \J^ 
him  before  me  forthwith,  at  (naming  the  place.)  *"^  ^ ; 

Witness  my  hand  and  seal  at ,  this day  of 

,  A.  D. .  -     A.  B. 

KoTE.—Stata.  1851,  p.  212.  "Where  one  Justice 
issues  a  warrant  to  arrest  and  bring  before  him  a  party 
charged  with  crime,  th^oflScer  niaking  the  arrest  may 
(when  the  Justice  who  issued  the  warrant  is  absent  or  . 
unable  to  act)  take  the  arrested  party  befcrre  some  other 
Justice, of  the  same  county  for  examination,  etc. — Ex 
Parte  Branigan,  19  Cftl.,  p.  133.  And  it  is  not  neces- 
sary in  such  a  case  that  the  warrant  should  contain  a 
direction  to  that  effect. — Id,  As  to  aiTOst  without  war- 
rant in  particular  cases,  see  People  vs.  Poole,  27  Cal., 
p.  572. 

1428.  (§  613.)     A  docket  must  be  kept  by  the  Jfinutos. 

_  »•  •  now  Kopt. 

Justice  of  the  Peace  or  Police  Justice,  or  by  the  Clerk 
of  the  Courts  held  by  them,  if  there  is  one,  in  which 
must  be  entered  each  action  and  the  proceedings  of 
the  Court  therein. 

Note.— Ex  Parte  Branigan,  10  Cal.,  p.  133. 
61 
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1429.     The  defendant  may  make  the  same  plea   95 

MdEoIr*     upon  an  indictment,  as  provi^d  in  section  ten  hnndrec 

'*'**"*'        and  sixteen.     His  plea  must  be  oral,  and  entered  in  the 

:  minutes.     If  the^fendimt  »lead  guilty,  the  Court  may, 

before  entering^;^ch/^(Jea^\Jr  pronouncing  judgment, 

examine  witnesses  io  asc^ain  the  gravity  of  the  offense 

committed  ;  an(Lu  it  appear  to  the  Court  that  a  higher 

offense  has  been^  committed  than  the  offense  charged  in 

the  complain^  the  Court  may  order  the  defendant  to  be 

committed/ or  admitted  to  bail,  to  answer  any  indict- 

i  ment  which  may  be  found  against  him  by  the  Grand- 

i»ae.how  14^0.  (§§  611,  6lf4.)  Upona  plea  yother  tfcan  a 
plea  of  guilty,  if  the  defendant  d(g»^ot  demand  a 
trial  by  juiy,  or  an  adkj^rj|TO«t\c^  clmnge'  of  venue  is 
not  granted,  the  Couitmiu^f  prodeed  to  ti-y  the  case. 

Change  of         1431.     (§  611.)     If  the  action  or  proceeding  is  in  a 

▼0X1118 

whon\       Justice's  Court,  a  change  of  the  place  of  trial  may  be 

granted.  '  °  ^  v  *       "* 

had  at  any  time  before  the  trial  commences:^ 

1.  When  it  appears  from  the  affidavit  of  the  de- 
fendant that  he  has  reason  to  believe,  and  does 
believe,  that  he  cannot  have  a  fair  and  impartial  trial 
before  the  Justice  about  to  try  the  case,  by  reason  of 
the  prejudice  or  bias  of  such  Justice,  the  cause  must 
be  transferred  to  another  Justice  of  the  same  or  an 
adjoining  township; 

2.  "When  it  appears  from  affidavits  that  the  defendant 
cannot  have  a  fair  and  impartial  trial,  by  reason  of  the 
prejudice  of  the  citizens  of  the  township,  the  cause 
must  be  transferred  to  a  Justice  of  a  township  where 
the  same  prejudice  does  not  exist. 

Note.— Stats.  1860,  p.  71,  Sec.  1.  See  x^ios  to  Sees. 
1033,  1034,  ante. 

tSubd.  i. — Bias  or  Prejudice  of  JItbtice.— In 
Courts  of  record  the  bias  or  prejudice  of  t»  Judge  has 
been  held  not  to  constitute  any  legal  incinacity  to  sit 
on  the  trial  of  a  cause,  nor  to  be  a  sufficieil;  ground  to 
authorize  a  change  of  the  place  of  trial .-I-People  ts. 
Williams,  24  CaL,  p.  31;  People  vs.  Shuftr,  28  Oal., 
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p.  490;  People  vs.  Mahoney,  18  Cal.,  p.  180.  But  this 
is  not  applicable  in  its  full  extent  to  Justice^s  Courts; 
and,  as  is  seen  by  the  words  of  the  section,  change  of 
place  of  trial  may  be  had  on  account  of  bias  or  preju- 
dice of  justice.  But  error  of  Judge  in  previous  trial  is 
not  evidence  of  bias  or  prejudice. — People  vs.  Williams, 
24  Cal.,  p.  31;  People  vs.  Shuler,  28  Cal.,  p.  490. 

Stibd,  2. — Generally,  as  to  prejudice  of  citizens  of 
township  against  prisoner,  which  would  prevent  his 
having  a  fair  and  impartial  trial.     For  cases  where 
affidavit  was  held  insufficient  see  People  vs.  Shuler,  28 
Cal.,  p.  490;   People  vs.  Graham,  21  Cal.,  p.  261; 
People  vs.  McCauley,  1  Cal.,  p.  379.    It  would  seem  ^ 
to  be  sufficient  cause  for  changing  venue  if  it  appears 
that  a  jury  could  not  be  selected  from  a  certain  portion 
of  the  county  who  would  give  the  prisoner  a  fair  and 
impartial    trial. — People    vs.   Baker,  1   Cal.,  p.  403.   ^^ 
Affidavits,  on  which  a  motion  to  change  the  place  of 
trial  in  a  criminal  case  is  founded,  must  state  the  facts 
and  eircumslances  from  which  the  conclusion  is  de- 
duced that  a  fair  and  impartial  trial  cannot  be  had  in 
the  county  in  which  the  indictment  was  found.    A  ( 
statement,  in  general  terms,  that  a  fair  and  impartial  / 
trial  cannot  be  had,  or  a  statement  that  the  deponent  j 
verily  believes  that  a  fair  and  impartial  trial  cannot  be 
had  on  account  of  popular  excitement  and  false  reports, 
is  8ijfficient.--The  People  vs.  McCauley,  1  Cal.,  p.  379. 
Upon  an  application  in  a  criminal  case  to  change  the 
place  of  trial,  on  the  ground  that  a  fair-  and  impartial 
trial  cannot  be  had  in  the  county  where  the  prisoner 
was  indicted,  it  is  insufficient  to  state  in  the  affidavit 
that  a  jury  cannot  be  selected  from  a  certain  portion  of 
the  county  who  would  give  the  prisoner  a  fair  and  im- 
partial trial. — The  People  vs.  Baker,  1  Cal.,  p.  403, 
For  prejudice  of  officers  connected  with  that  Court 
whose  duty  it  is  to  summon  jurors,  etc.,  see  People  vs. 
Shuler,  28  Cal.,  p.  490. 

1432.     (§  611.)    When  a  change  of  the  place  of  upon 

trial  is  ordered,  the  Justice  must  transmit  to  the  Jus-  venuff^ 

tice  before  whom  the  trial  is  to  be  had  all  the  original  ma«t  be 

o         traps- 
papers  in  the  cause,  with  a  certified  copy  of  the  min-  n"*^^. 

utes  of  his  proceedings;  and  upon  receipt  thereof,  the  prooeed- 

Justice  to  whom  they  are  delivered  must  proceed  with  ^n^  of 

the  trial  in  the  same  manner  as  if  the  proceeding  or 

action  had  been  originally  commenced  in  his  Court.* 
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« 


Pofltpono- 
mont  of  the 
triai. 


NoTK.— Statf.  18C0,  p.  71,  Sec.  1;  Fee  notes  to  Sew. 
lOSii-lOGS,  ante,  inclusive. 

1433.  (§  fill.)  Before  the  commencement  of  a 
trial  in  any  of  the  Couits  mentioned  in  this  Cliiij^ter, 
either  party  may,  njion  good  cause  shown,  have  a  rea- 
sonahle  posti)onement  thereof. 

jsote.^Gocjd  Caibk  for  P(;stpo>-emknt. — Ab.-en« 
^    of  counsel  on  account  of  sickness. — Peoj>lo  v?.  Li^^n, 
■    4  Cal.,  p.  l^>«.    Al).*-enco  of  witnos^s. — Pci»plevs.  Dodge, 
28  Cal.,  p.  445;  People  vs.  Dias,  6  Cal.,  p.  249.     Sur- 
prise.— People  vs.  S^'inondiJ,  22  Cal.,  p.  348;  5«:  Sec. 
S     10r)2,  ante,  and  noU^    It  will  be  ob^.e^vt•d  that  tl»i>  >**c- 
I      tion  (1433)  differs  from  that  providing  for  po>ipc>ni'nient 
of  trial  in  Courtis  of  record  (Sec.  1052).    Tlie  text  of 
this  section  does  not  contain  the  words  **by  atfid«\-it'* 
after  "  shown,"  and  it  scums  that  the  Court  may  gnuH 
postponement  w  ithout  affidaviti^.    On  a  motion  for  pO[>t-  A 
ponenu-nt,   however,  on  account  of  absence  of  wit- 
nesses, it  is  necessary  to  show  that  due  dili^-nce  ha* 
been  used  by  di-iendant  in  his  endeavors  to  procure  thf  "> 
attendance  of  witnesses,  and  in  preparing  for  the  trial. 
*  ^     People  vs.  linker.  1  Cal.,  p.  403.     As  to  what  does  not 
I     constitute  due  diligence,  see  People  vs.  "William?,  24  / 

i 

(       Cal.,  p.  31.    It  should  appear  that  not  only  efl<)its  hare  v 
\     been  made  to  find  the  absent  witnesses,  but  also,  if  > 

service  of  a  subpoena  has  been  made  on  him,  that  it 
;    .   was  such  kind  of  service  as  he  was  bound  to  obey. —  s^ 
j"      People  vs.  Joselyn,29  Cal.,  p.562.  ^^        L 

(§  6l2.)     The  defendant  must  be  personally 


1434. 


Defendant 

present       present  before  the  trial  can  i>roceed. 


Note. — Plea  of  "not  guilty"  maybe  entered  oo 
minutes  of  Court  in  absence  of  prisoner. — See  People 
vs.  Thompson,  4  Cal.,  p.  21^8. 


Jnry  trial, 
when  tu  be 
demanded. 


Formation 
of  the  jury. 


1435.     (§  614.)     Before /the 
mony  upon  the  tvm)r,^1tj/ de 
trial  by  jury.     The  Xt>rmation 
for  in  Chapter  I,  Title  III, 
Civil  Procedure. 


Note. — See  Code 
inclusive,  and  notes./ 


ea^  any  testi- 

ay  demand' a 

ury  is  pro\'ided 

TIe  Code  of 


Procedure, 


chaiiengoF.       1436.     (§615.)     The  same  challenges  m 
by  either  party  to  the  panel  of  jurors,  or 


>ecs.  190-251, 

y  be  taken 
any  indi- 
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vidual  juror,  as  on  tlie  trial  of  an  indictment  for  a 
misdemeanor;  but  tlie  challenge  must  in  all  cases  be 
tried  by  the  Court. 

NoTK. — Cliallen|2^os  for  actual  as  well  as  implied  bias, 
ill  proceedings  boibro  JlJ^ti(•es'  and  Police  Courts,  are 
to  bo  tried  by  i\nt  Court,  differing  in  tins'  from  Courts 
of  record. — See  Sec>.  iri78-1085,  inclusive.  As  to  what 
constitute  f?o<»d  grounds  for  challenge,  see  Sees.  105^ 
1088,  inclusive. 

1437.  (§  G16.)     The  Court  must  administer  to  the  path  of    ' 
jury   the  following  oath:     "You  dou  swear  that  you 
will  well  and  truly  try  this  issue  between  the  People 
of  the  State  of  California  and  A.  B.,  the  defendant, 
and  u  true  verdict  render  accordino:  to  the  evidence.*' 

1438.  (§  617.)     After  the  jurj^  are   sworn,  they  Triai.ha 
must  sit  together  and  hear  the  proofs  and  allegations 
of  the  partie.%  which  must  be  delivered  in  public  and 

in  the  ]>resence  of  the  defendant. 

1439.  (§  618.)     The  Court  must  decide  all  ones-  Court  to  '^  ) 

.  .  decide  | 

tions  of  law  which  may  arise  in  the  course  of  the  trial,  f^^butnot     ' 
but  can  give  no  charge  with  respect  to  matters  of  feet.  JSff^eet'u)*"  _. 

matters  of 
Note. — See  Sees.  1124-1127,  ante,   inclusive.    The   fact. 

same  general   principles  as  to  these  matters  govern 

trials  in  Courts  of  record  and  Courts  not  of  record. 

1440.  {§  610.)     After  hearing  the  proofs  and  alle-  Jury  may 

'  ^  '^  ^         decide 

nations,  the  jurv  may  decide  in  Court,  or  may  retire  in(jourtor 

r>  7  0      t>  %/  T  9/  retire. 

for  consideration.     If  they  do  not  immediately  agree, 

an  officer  must  be  sworn  to  the  following  effect:  "You  Oath  of 

,     ,  ,  officer  on 

do  swear  that  you  will  keep  this  iury  together  in  some  their 

■^  I  J      J       &  ^      retirement 

qviiet  and  convenient  place;  that  you  will  not  permit 
any  person  to  speak  to  them,  nor  speak  to  them  j'our- 
self,  unless  by  order  of  the  CouH,  or  to  ask  them 
whether  they  have  agreed  upon  a  verdict;  and  that 
you  will  return  them  into  Couit  when  they  have  so 
agreed,  or  when  ordered  by  the  Court." 

Note.— See  Sec.  1128,  ante. 
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Verdict  of  1441 .  (§§  620,  621.)  The  verdict  of  the  jury  most 
deuvered  in  all  cases  be  general.  When  the  jury  have  agreed 
entered.       ^^^  their  verdict,  they  must  deliver  it  publicly  to  the 

Court,  who  must  enter,  or  cause  it  to  be  entered,  in 

the  minutes. 

NoTTC.— For  definition  of  "general  verdict,"  see  Sec, 
1151.  No  special  verdict  is  allowed  in  Justices'  CourU, 
difiTerinj^  in  this  respect  from  Courts  of  record. — See 
Sees.  1150, 1154,  ante. 

Verdiot,  1442.     (§  622.)    When  several  defendants  are  tried 

when  ,  ^  ' 

dofendnnta   ^^g^^^^''?  ^^  ^^^^  3^U  c^niiot  ugrec  upou  a  vei*dict  as  to 

together.      ^^''  they  nuxv  render  a  verdict  as  to  those  in  regard  to 

whom  they  do  agree,  on  which  a  judgment  must  be 

entered  accordingly,  and  the  case  as  to  the  rest  may 

be  tried  by  another  jury. 

Note. — See  similar  provision  as  to  Courts  of  record. 
Sec.  IIGO,  ante. 

Jury,  when       1 443.    (§  623.)    The  jury  cannot  be  discharged  after 
difcharired    the  causc  is  Submitted  to  them,  until  they  have  agrreed 

without  a  '  "^  ^ 

verdicL       upon  and  rendered  tlieir  verdict,  unless  for  good  cause 
the  Court  sooner  discharges  them. 

NoTK.— See  Sees.  1139, 1140,  ante,  for  similar  provis- 
ion as  to  Courts  of  record. 

If  1444.     (§  624.)     If  the  jury  is  discharged,  ajs  pro- 

dofondant  *  vidcd  in  tlic  last  scctiou,  the  Court  mav  i»roceed  asrain 

may  bo  ,  '  w    r  » 

tried  again,  to  the  trial,  in  the  sjime  manner  as  upon  the  first  trial, 
and  so  on,  until  a  verdict  is  rendered. 

NoTK. — See  similar  provision  relating  to  Courts  of 
record,  Sec.  1141,  ante. 

Proceed-        1445.     When  the  defendant  pleads  ffuilty,  or  is  con- 

mgs  on  pie;  ^  o  ./ ' 

of  guilty  o  victed,  either  by  the  Court  or  by  a  jury,  the  Court  must 

on  convio-  '  •'  .  .    I 

tion.  render  judgment  thereon  of  fine  or  impris|nment,  or 

both,  as  the  case  may  be. 

of  fi5?miy    "^'^^^^'^^—f^fi^^^ )     \  Judgment  tlmttheldefendant 
prisonnSnt  pay  a  fine  may  also  direct  that  he  beimpnJ)n7 


1446.    A  judgment  that  the  defendant  pay  a  fine,  487 

may  aiso  direct  that  he  be  imprisoned  until  the  fine  be 
satisfied,  in  the  proportion  of  one  day  s  imprisonment 
for  every  dollar  of  the  fine.  [Approved  March  7, 1874; 
60  days.] 

^    1447.     (§  627.)     When  the  defendant  is  acquitted,  DefendMt 

either  by  the  Court  or  by  the  jury,  he  must  be  im-  ^{J^rid. 
mediately  discharged;  and  if  the  Court  certify  in  the 

minutes  that  the  prosecution  was  malicious  or  virithout  Order  that 

'-  -  prosecutor 

probable  cause,  it  may  order  the  prosecutor  to  pay  the  p»y  <*<>"*^ 
costs  of  the  action,  or  to  give  satisfactory  security  by 
a  written  undertaking,  with  one  or  more  sureties,  to 
pay  the  same  within  thirty  days  after  the  trial. 

.  1448.     (§  628.)     If  the  prosecutor  does  not  pay  the  Judgment 
costs,  or  give  security  therefor,  the  Court  may  enter  g,7J|J|^' 
judgment  against  him  for  the  amount  thereof  which 
may  be  enforced  in  all  respects  in  the  same  manner  as 
a  judgment  rendered  in  a  civil  action. 

1449.  After  a  plea  or  verdict  of  guilty,  or  after  a  jadgment, 
verdict  against  the  defendant,  on  a  plea  of  a  former  :  Ji^|er«L* 
t^onviction  or  acquittal,  the  Court  must  appoint  a  time 

rendering  judgment,  which  must  not  be  more  rnan 
>  days  nor  less  than  six  hours  after  tUe  verdict  is  ren- 
ted, unless  the  defendant  waive  the  postponement.— 
postponed,  the  Court  may  hold  the  defendant  to  bail 
appear  for  judgment.  ~  ^ 
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1460.     (§   631.)     At  any  time  before  judgment,  when 
defendant  may  move  for  a  new  trial  or  in  arrest  of  }:^^y  m"ve 

•^  for  a  new 

judgment.  ^^^^^ 

Note. — See  Sec.  1182,  similar  provisions  applying  to  judgment 
Courts  of  record. 

1451.     (§  632.)    A  new  trial  may  be  granted  in  the  New  trial, 
following  cases : 

1.  When  the  trial  has  been  had  in  the  absence  of 
the  defendant,  unless  he  voluntarily  absent  himself, 
with  full  knowledge  that  a  trial  is  being  had; 


J 
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Same,    y       2.  When  the  jury  has  received  any  evidence  out  of 
Couii;; 

3.  When  the  jury  has  separated  without  leave  of  the 
Court,  after  having  retired  to  deliberate  upon  their 
verdict,  or  been  guilty  of  any  misconduct  tending  to 
prevent  a  fair  and  due  consideration  of  the  case; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by 
any  means  other  .tjjan  a  fair  expression  of  opinion  ou 
the- part  of  all  tli^  ^^uj-ors; 

5.  When  there  has  been  error  in  the  decision  of  the 
Court,  given  on  any  question  of  law  arising  during  the 
course  of  the  trial; 
S  6.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  jjroduced  at  the  tiial; 
but  when  a  motion  for  a  new  trial  is  made  upon  this 
\  ground,  the  defendant  must  produce  at  the  hearing  the 
affidavits  of  the  witncst^es  by  whom  such  newly  dis- 
covered evidence  is  expected  to  be  givfen. 

NoTK.— Statp.  1863,  p.  162,  Sec.  22.  See  Sec«.  1179- 
1182,  ante,  inclusive,  for  i^inlilar  provi&iojis  relating  to 
Courts  of  record. 

Grounds  of       1452.     (§  633.)     The  motion  in  arrest  of  judgment 

motion  in  ir»ii  .,t,., 

arrotof      mav  be  tounded  on  any  sub.stantial  detect  in  tiie  com- 

judgmont.  i'  •' 

plaint,  and  the  effect  of  an  arrest  of  judgment  is  to 
place  the  defendant  in  the  same  situation  in  which  he 
was  before  the  trial  was  had. 

Judgment  1453.  (§  634.)  If  the  judgment  is  not  arrested, 
«ntorodin  or  a  ucw  trial  granted,  judgment  must  be  proiK)uuced 
minutes.      ^^  ^^^  ^-jj^-^^  appointed  and  entered  in  the  miifites  of 

the  Court. 
If 

judgment 

Slimpoiilfi  1^4-  (§  635.)  If  judgment  of  acquittal  istiven, 
defendant*  or  judgment  imposing  a  fine  only,  without  imlrison- 
discharged.  mcnt  for  non-paymeiit,  and  the  defendant  is  ikt  de- 
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'taiued  for  any  otheriegal  cause,  he  must  be  discharged 
soon  as  the  judgment  is  given. 


1455.     (§  636.)    When  a  ]ucl2:ment  of  imprisonment  Judgment 
13  entered,  a  certified  copy  thereof  must  be  dehvered  J^^®***'       > 
to  the  Sherift',  Marshal,  or  other  officer,  which  is  a  ®^<^"*«<^ 
sufficient  warrant  for  its  execution. 

1450.  (§  637.)  When  a  judgment  is  entered  im-  Judgmont 
posing  a  fine,  or  ordering  the  defendant  to  be  impris-  ^f^^^J^l 
oned  until  the  fine  is  paid,  he  must  be  lield  in  custody  grniy'a*^ 
during  the  time  specified  in  the  judgment,  unless  the  ex^utoX 
fine  is  sooner  paid. 

1457.  (§§  638,  639.)     Upon  payment  of  \\\^  fine,  Fine^, 

^  .  i  .  di.tpoeition 

the  officer  must  discharge  the  defendant,  if  he  is  not  "*"• 
detiiined  for  any  other  legal  cause, ftnd  apply  themongy^ 
^to  the  payment  of  tlie  expenses  of  the  prosecution,  . 
and  pay  over  the  ^residu^if  anyTwrfhin  teii  clays,  to  ^ 
the  County  or  City  Treasurer,  according  as  the  ofl:ense 
is  prosecuted  in  a  Justice's  or  Police  Couft.     If  a  fine 
is  imposed,  and  paid  before  commitment,  it  must  be 
applied  as  prescribed  in  this  section. 

1458.  (§  640.)     The  defendant,  at  any  time  after  iefondant 

'  may  bo 

his  arrest,  and  before  conviction,  may  be  admitted  to  adniutodto 
bail.     The  provisions  of  this  Code  relative  to  bail  are 
applicable  to  bail  in  Justices*  or  Police  Courts. 

Note.— See  Sees.  12C8  to  1317,  ante. 

> 

1459.  The  Justice  or  Judge  of  either  of  the  Courts  Subpoenaa. 
mentioned  in  this  Chapter  may  issue  6ubpa3nas  for  wit- 
nesses, as  provided  in  Section  1326,  and  punish  disobe- 
dience thereof,  as  provided  in  Section  1331. 

1460.  The  provisions  of  Section  1401,  in  respect  Entitling 

...  ^  affidavits. 

to  entitling  affidavits,  are  appHcable  to  proceedings  in 

the  Courts  mentioned  in  this  Chapter.  A 

62  / 


490  Penal   Ck)DB. 

"Police  1461.    The  term  "Police  Courts/'  as  used  in  this 

Courts'*  ' 

defined.  and  the  succeeding  Chapter,  includes  Police  Judges' 
Courts,  Police  Courts,  and  all  Courts  held  by  Mavors 
or  Kecorders  in  incorporated  cities  or  towns. 


CHAPTER  n. 

APPEALS  TO  COUNTY  COURTS. 


Section  1466.  Appeals,  when  allowed. 

1467.  Appeals,  how  taken,  heard,  and  determined. 

1468.  Statement  on  appeal. 

1469.  If  new  trial  granted,  in  what  Court  had. 

1470.  Proceedings,    if    appeal    is   dismissed   or   judgment 

affirmed. 

Appeals,  1466.     (§  481.)      Either  partj/may  appeal  to  the 

when  y  ^       X  X 

aUowed.  Couuty  Couii;  of  the  county  fro^  a  judgment  of  a  Jus- 
tice's or  Police  Court,^  libe  cases  and  for  like  cause 
as  appeals  may  be  takciiy^  fesiSupreme  Court;  but 
no  appeal  can  be  takeyirom  a  judgment  of  the  Police 
Judge's  Court  of  Siur  Francisco,  imposing  a  fine  only 
of  less  than  twenty  dollars. 

NoTK. — See  People  vs.  Maguire,  28  Cal.,  p.  635- 

Appeais,"  1467.     (§  482.)     The  appeal  is  taken,  heard,  and 

heard,  and'  determined  as  provided  in  Title  IX,  Part  11  of  this 

detormined  ^ 

Code. 

NoTK. — See  Sees.  1235  to  1265,  ante,  inclusive. 

statement        1468.    The  appeal  to  the  Couniy  Court  from  the 

on  appeaL  .         / 

judgment  of  a  Justice's  or  Police/^urt  is  heard  upon 

a  statement  of  the  case  settjed  birthe  Justice  or  Police 

Judge,  embodying  such  ^liii^  ofytiie  Courl  as  are 

A  excepted  to,  which  statemen/r  mtmbe  filed  ilith  and 

settled  by  the  Court  withii^ve  days  after  filing  notice 
of  appeal. 

NoTK.— Stati/1858,  p.  217,  Sec.  3.  On  apieal  to  the 
County  CourVfrora  a  JuKtice's  or  Police  Coult,  a  state- 
ment is  unnecessary  if  the  pleadings  and  docKct  of  the 
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magistrate  show  the  error  relied  on. — People  vs.  Ma- 
guire,  26  Cal.,  p.  635.  Appeal  from  Police  Court  of 
San  Francisco.—Sefl^People  vs.  Maguire,  26  Cal.,  p.  635. 

1469.  If  a  new  triaLis  granted  upon  appeal,  it  must  if  new  trial 
l>e  had  in  the  Cou?ty^ou]g^  except  the  appeal  is  from  gI)S  had. 
tlie  Police  JudgeVuourtof  San  Francisco,  in  which 

case  a  copy  of  tjre  order  granting  a  new  trial  must  he 
remitted  to  t^f^  Court,  and  the  trial  had  therein. 

Note. — Stats.  1858,  p.  217,  Sec.  4;  People  vs.  Ma- 
guire, 26  Cal.,  p.  635. 

1470.  If  the  appeal  is  dismissed  or  the  ludo^ment  Proceod- 
affirmed,  a  copy  of  the  order  of  dismissal  or  judgment  §PJj;j^^g^*^ 
of  affii-mance  must  be  remitted  to  the  Court  below,  j^ldgment 
Tvliich  may  proceed  to  enforce  its  sentence. 

Note.— Stats.  1858,  p.  217,  Sec.  4. 


TITLE  XII. 

OF   SPECIAL  PROCEEDINGS  OF  A  CRIMINAL  NATURE. 

Chapter    I.  Of  the  writ  of  habeas  corpus. 

II.   Of   Coroners'   inquests   and    duties    of 

Coroners. 
m.  Of  search  warrants. 
IV.    Proceedings  against  fugitives  from  jus- 

tice, 
V.    Miscellaneous     provisions      respecting 
special    proceedings    of   a   criminal 
nature. 


CHAPTER  I. 

OP  THE   WRIT   OF  HABEAS   CORPUS, 

Skction  1473.  Who  may  prosecute  writ. 
1474.  Application  for,  how  made. 


/ 


/ 
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Section  1475.  By  whom  i.«suod,  and  boforo  whom  returnable. 

1476.  Writ  must  be  granted  without  delay. 

1477.  Writ,  what  to  conttiin. 

1478.  How  Forvcd. 

1479.  Proceedings  upon  disobedience  to  the  writ, 

1480.  Ri-turn,  wliat  to  contain. 

1481.  Body  mu<t  be  produce<l,  when. 

1482.  When  hearing  may  proceed  without  production  of  the 

body. 

1483.  Hearing  on  return. 

1484.  Proce<jdings  on  the  hearing. 

1485.  When  Court  may  discharge  the  party. 

1486.  When  to  remand  party. 

1487.  Giounds  of  disc'liarge  in  certain  cases. 

1488.  Not  to  be  discharged  for  defect  of  ft>rm  in  warrant. 

1489.  Court  may  examine  witnesses,  and  discharge,  hold  to 

bail,  or  recommit. 

1490.  Writ  for  purposes  of  bail. 

1491.  Judge  may  take  bail. 

1492.  Judge,  when  to  remand. 

1493.  Person  in  illegal,  anay  be  committed  to  legal,  custody. 
.1494.  Disi)0!>ition  of  party,  pending  proceedings  on  return. 

1495.  Defect  of  form  in  the  writ  immaterial,  when. 

1496.  Imprisonment  afte.r   discharge,  in  what    cases   per- 

mitted. 

1497.  Wanant  may  issue  in>toad  of  writ,  in  certain  cases. 

1498.  Warrant  may  include  perton  charged  w^ith  illegal 

detention. 

1499.  Warrant,  how  executed. 

1500.  Return  and  hearing  on. 

1501.  Party  may  be  discharged  or  remanded. 

1502.  Writ  and  process  may  issue  and  bo  served  at  anr 

time. 

1503.  By  whom  issued  and  when  returnable. 

1504.  Whore  returnable. 

1505.  Damages,  by  whom  recovered,  for  failure  to  issue  or 

obey  the  writ. 

^y^^o  may       1473.     Every  person  unlawfully  imprisoned   or   re-  ' 
^"^  drained  of  his  liberty,  under  any  pretense  whatever,  - 

iay  prosecute  a  writ  of  habeas  corpus^  to  inqiiire  into 
he  cause  of  such  imprisonment  or  restraint. 

it 

Note. — Sec  generally  as  to  jurisdiction  il  matters  of 
habeas  corpus.— Code  of  Civil  ProcedurJ  Sees.  33, 
note;  44,  note. 

Office  of  the  Writ  of  Habeas  CoIpts. — Ha- 
beas corpus  is  undoubtedly  the  proper  rcmely  foreTciy 
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unlawful  imprisonment,  both  in  civil  and  criminal  ca?es; 
but  an  imprisonment  is  not  unlawful  in  the  sense  of  this 
rule  merely  because  the  process  or  order  under  which 
the  party  is  held  has  been  irregularly  issued  or  is  erro- 
neous. Process  which  has  been  irregularly  issued  may 
be  set  aside  by  the  Court  or  officer  by  whom  it  was 
issued,  and  erroneous  judgments  and  orders  may  be 
reversed  on  appeal  or  writ  of  error.  The  writ  of  habeas 
corpus  has  not  been  given  for  the  purpose  of  reviewing 
judgments  or  orders  made  by  a  Court,  or  Judge  or  offi- 
cer acting  within  their  jurisdiction.  To  put  it  to  such 
a  use  would  be  to  convert  it  into  a  writ  of  error,  and 
confer  upon  every  officer  who  has  authority  to  issue  the 
writ  appellate  jurisdiction  over  the  orders  and  judg- 
ments of  the  highest  judicial  tribunals  in  the  land. 
County  Judges,  though  occupying  an  inferior  position, 
and  exercising  an  inferior  jurisdiction,  would  be,  by 
such  a  rule,  eraiwwered  to  review  and  practically  re- 
verse the  judgments  and  orders  of  the  District  Courts, 
and  of  the  Supreme  Court  itself,  and  also  of  the  Fed- 
eral Courts  exercising  jurisdiction  within  the  State. 
Establish  the  doctrine  that  the  judgments  and  orders 
of  Courts  may  be  reviewed  on  habeas  corpus,  upon  the 
ground  of  error,  and  appeals  for  the  correction  of  errors 
may  be  dispensed  with  in  all  cases  in  which  the  arrest 
or  imprisonment  of  persons  is  allowed.  Every  crimi- 
nal action,  every  civil  action  in  which  an  arrest  is 
given,  and  every  proceeding  for  a  contempt,  could  be 
brought  to  the  Supreme  Court  by  writs  of  habeas  cor- 
pus. Not  only  that,  but,  as  already  suggested,  inferior 
tribunals  would  be  called  upon  to  review  the  judgments 
of  superior  tribunals,  and  tribunals  of  equal  grade  to 
interfere  and  review  each  other's  proceedings.  Such  a 
rule  would  render  all  judicial  proceedings  amorphous, 
and  lead  to  the  utmost  confusion  and  disorder.  It  is 
well  settled  that  habeas  corpus  can  be  put  to  no  such 
use,  and  that  its  functions,  where  the  party  who  has 
appealed  to  its  aid 
extend  beyond  an 
Court  by  which 
process  upon  its 

167;  People  vs.  Sheriff  of  New  York,  7  Abbott,  p.  96; 
Ex  Parte  Gibson,  31  Cal.,  p.  619;  Ex  Parte  McCul- 
lough,  35  Cal.,  p.  101. 

Jurisdiction. — By  the  Act  of  April  20th,  1852,  the 
power  of  hearing  and  determining  writs  of  habeas  cor- 
pus is  vested  in  the  Judge  of  every  Court  of  record  in 
the  State.  The  final  determination  is  not  that  of  a 
Court,  but  the  simple  order  of  a  Judge,  and  is  not 
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Application 
for,  how 
made. 


By  whom 
issued,  and 
boforo 
whom 
rotornablo 


appcnlftblo  from  or  subject  to  review. — In  the  Matter 
of  Perkins,  2  Cnl.,  p.  424.  The  Judiciary  have  juris- 
diction by  habeas  corpus  to  invei?tigflte  cases  where  a 
party  is  arrested  as  a  fugitive  from  justice,  escaped  from 
another  State.— In  the  Matter  of  Manchester,  on  habeas 
corpus,  5  Cal.,  p.  237. 

1474.  Application  for  the  writ  is  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it  is 
intended,  or  by  some  person  in  his  behalf  and  mnst 
specify: 

1.  That  the  person  in  whose  behalf  the  writ  is 
applied  for  is  imprisoned  or  restrained  of  his  liberty, 
the  officer  or  person  by  whom  he  is  so  confined  or 
restrained,  and  the  place  where,  naming  all  the  par- 
ties, if  they  are  known,  or  describing  them,  if  they 
are  not  known; 

2.  If  the  imprisonfnent  is  alleged  to  be  illegal,  the 
petition  must  also  state  in  what  the  alleged  illegality 
consists; 

3.  The  petition  must  be  verified  by  the  oath  or 
affirmation  of  the  party  making  the  application. 


?v 


0 


\ 
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1476.  TJj^  writ  of  habeas  corpus  may  be  granted: 
1.  By  tKe  Supreme  Court,  or  any  Justice  thereof 
upon  pflftition  on  behalf  of  any  person  restrained  of 
his  liberty  in-thyS  State.  When  so  issued,  it  may  be 
mad/  retpckWe  before  the  Court  or  any  Justice 
thoi^'eof,  ot  ISefore  any  District  or  County  Court,  or 
^y  Judge  thereof; 

/  2.  By  the  District  Courts,  or  a  Judge  thereof,  upon 
petition  en  behalf  of  any  person  restrained  of  his  lib- 
erty in  their  respective  districts; 

8.  By  the  County  Courts,  or  a  Judge  thereof,  upon 
petition  on  behalf  of  any  person  restrained  of|his  lib- 
erty in  their  respective  counties. 

NoTB. — See  note  to  Sec.  4490,  post.  Altlongh  the 
Supreme  Court  may  issue  the  writ  of  habeas  corpos, 
its  allowance  in  term  time  is  not  obligatoTTl  but  resii 
in  the  sound  legal  discretion  of  the  Court.  1o  allow  it 
may  be  obligatory  upon  the  Judges  in  their  Individual 
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capacity.— Ex  Parte  Ellis,  11  Cal.,  p.  222.  If  the  local 
Judge  refuses  to  act,  then  resort  may  be  had  to  officers 
out  of  the  county. — Id. 

IssuAMCK  OP  Writ. — The  writ  should  not  issue  to 
run  out  of  the  county,  unless  for  good  cause  shown,  as 
the  absence,  disability,  or  refusal  to  act  of  the  local 
Judge,  or  other  reason,  showing  that  the  object  and 
reason  of  the  law  requires  its  issuance. — Ex  Parte  Ellis, 
on  application  for  habeas  corpus,  11  Cal.,  p.  222.  The 
Legislature  can  never  have  intended  that  a  party  im- 
prisoned, under  sentence  of  conviction,  for  a  misde- 
meanor, should  have  the  privilege  of  selecting  from 
the  Judiciary  of  the  whole  State  the  individual  to  whom 
he  prefers  to  make  his  application,  however  distant 
from  the  place  of  his  detention,  and  compel  the  officer 
having  him  in  charge  to  convey  him  at  the  expense  of 
the  county.— Ex  Parte  Ellis,  11  Cal.,  p.  222.  Formerly 
the  Supreme  Court  could  exercise  its  appellate  jurisdic- 
tion by  means  of  the  writ  of  habeas  corpus. — People 
vs.  Turner,  1  Cal.,  p.  143.  Under  the  Constitution,  as 
amended,  the  Supreme  Court  has  original  jurisdiction 
to  issue  writs  of  habeas  corpus, — Tyler  vs.  Houghton, 
25  Cal.,  p.  26.  Second  application  for  habeas  corpus. 
The  decision  of  one  Court  or  Judge  refusing  to  dis- 
charge a  prisoner  on  habeas  corpus  is  not  a  bar  in 
another  application  for  the  same  writ  before  another 
Judge  or  Court.— Matter  of  Edward  Ring,  28  Cal.,  p. 
247. 

1476.  Any  Court  or  Judge  authorized  to  grant  the  writ  must 

be  CTantcd 

writ,  to  whom  a  petition  therefor  is  presented,  must,  if  JiJ^^ut 
it  appear  that  the  writ  ought  to  issue,  grant  the  same 
without  delay. 

1477.  The  writ  must  be  directed  to  the  person  Writ,  what 

to  OODtBill. 

having  custody  of  or  restraining  the  person  on  whose 
behalf  the  application  is  made,  and  must  command 
him  to  have  the  body  of  such  person  before  the  Court 
or  Judge  before  whom  the  writ  is  returnable,  at  a  time 
and  place  therein  specified. 

1478.  If  the  writ  is  directed  to  the  Sheriff  or  How 
other  ministerial  officer  of  the  Court  out  of  which  it 
issues,  it  must  be  delivered  by  the  Clerk  to  such  officer 
without  delay,  as  other  writs  are  delivered  for  service. 
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If  it  is  directed  to  any  other  person,  it  must  be  deliv- 
ered to  the  Sheriff,  and  be  by  him  served  upon  such 
person  by  delivering  the  same  to  him  without  delay. 
If  the  person  to  whom  the  wj-it  is  directed  cannot  be 
found,  or  refuses  admittance  to  the  oiBcer  or  person 
serving  or  delivering  such  writ,  it  may  be  served  or 
dehvcred  by  leaving  it  at  the  residence  of  the  person 
to  whom  it  is  directed,  or  by  affixing  it  to  some  con- 
spicuous place  on  the  outside  either  of  his  dwelling 
house  or  of  the  place  where  the  party  is  confiued  or 
under  restraint. 


Proceed- 
ings upon 
didobedi- 
enoe  to  the 
writ 


Return/ 
what  to 
contain. 


1479.  If  the  person  to  whom  the  writ  is  directed 
refuses,  after  service,  to  obey  the  same,  the  Court  or 
Judge,  upon  affidavit,  must  issue  an  attachment  against 
such  person,  directed  to  the  Sheriff  or  Coi'oner,  com- 
manding him  forthwith  to  appreliend  such  person  and 
bring  him  immediately  before  such  Court  or  Judge; 
and  upon  being  so  brought,  he  must  be  committed  to 
the  jail  of  the  county  until  he  makes  due  return  to 
such  writ,  or  is  otherwise  legally  discharged. 

1480.  The  person  upon  whom  the  writ  is  served 
must  state  in  his  return,  plainly  and  unequivocally: 

1.  AVhether  he  has  or  has  not  the  party  in  his  cus- 
tody, or  under  his  power  or  restraint; 

2.  If  he  has  the  party  in  his  custody  or  jx)wer,  or 
under  his  restraint,  he  must  state  the  authority  and 
cause  of  such  imprisonment  or  restraint; 

3.  If. the  party  is  detained  by  virtue  of  any  writ, 
warrant,  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and  the  original  pro- 
duced and  exhibited  to  the  Court  or  Judsft  on  the 
hearing  of  such  return; 

4.  If  the  person  upon  whom  the  writ  is  selved  had 
the  party  in  his  powerorcustody,  or  under  his  lestraint, 
at  any  time  prior  or  subsequent  to  the  date  oilthe  writ 
of  habeas  corpus,  but  has  transferred  such  cJstody  or 
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restraint  to  another,  the  return  must  state  particularly 
to  whom,  at  what  time  and  place,  for  what  cause,  and 
by  what  authority  such  transfer  took  place; 

5.  The  return  must  be  signed  by  the  person  making 
the  same,  and,  except  when  such  person  is  a  sworn 
public  officer,  and  makes  such  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 

1481.  The  person  to  whom  the  writ  is  directed,  if  Body  must 
it  is  served,  must  bring  the  body  of  the  party  in  his  ^^^^^ 

^  custody  or  under  his  restraint,  according  to  the  com- 
mand of  the  writ,  except  in  the  cases  specified  in  the 
next  section.* 

1482.  When,  from  sickness  or  infirmity  of  the  per-  When 
son  directed  to  be  produced,  he  cannot,  without  danger,  "JJcood 
be  brought  before  the  Court  or  Judge,  the  person  in  prodSSion 
whose  custody  or  power  he  is  may  state  that  fact  in  *^^^*'**^- 
his  return  to  the  writ,  verifying  the  same  by  affidavit. 

If  the  Court  or  Judge  is  satisfied  of  the  truth  of  such 
return,  and  the  return  to  the  writ  is  otherwise  suffi- 
cient, the  Court  or  Judge  may  proceed  to  decide  on 

such 

83     Where  a  party  is  held  in  custody,  under  an  order  which  is 
r  on  its  face,  and  which  the  Court  had  power  to  make,  he  cannot    ftnng 
chartred  on  habeaa  corpus,  because  of  error  in  granting  the  order.     |  pro- 
irte  Hartman,  44  Cal.  32.    Neither  a  Court  nor  Judge  will,  on 
teorfms,  investigate  or  decide  the  question,  whether  a  jury  im- 
fled  to  try  the  prisoner  was  properly  or  legally  discharged  by  the 
because  of  its  inability  to  agree  on  a  verdict.     Ex  parte  Mc-      Wnt  J^^JH*^®" 
ilin,  41  Cal.  211.    The  omission  of  the  name  of  a  person  aUeged       pro- 
fe  been  murdered,  in  a  commitment  by  a  Justice  of  the  Pe^ce,  i*       .  i 
ich  A  defect  as  will  entitle  the  accused  to  be  discharged  on  habeaB 
i.    /vx  paHe  Ball,  42  Cal.  197.    Errors  or  omissions  made  in  the    aring 
on  the  minutes  in  criminal  cases,  will  not  be  reviewed  on  habeas 
9.    Kr  parte  Murray,  43  Cal.  455.    The  Court  will  only  inquire  if 
idgment,  as  rendered,  be  upon  its  face  certain  and  definite  in  its    »f    q^  proceed- 
,  so  that  it  may  be  known  what  punishment  the  prisoner  is  to  inss  on  tho 

•    Id .    Questions  of  mere  error  cannot  be  inquired  into  on  habeas   ^^^^^ 
:    Ex  parte  Max,  44  Cal.  579.  Ih  in 

the  return,  or  except  to  the  sufficiency  thereof,  or 
,  allege  any  fact  to  show  either  that  his  imprisonment 
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or  detention  is  unlawful,  or  that  he  is  entitled  to  his 
discharge.  The  Court  or  Judge  must  thereupon  pro- 
ceed in  a  summary  way  to  hear  such  proof  as  may  be 
produced  against  such  imprisonment  or  detention,  or 
in  favor  of  the  same,  and  to  dispose  of  such  party  as 
the  justice  of  the  case  may  require,  and  have  full  power 
and  authority  to  require  and  compel  the  attendance  of 
witnesses,  by  process  of  subpoBna  and  attachment,  and 
to  do  and  perform  all  other  acts  and  things  necessary 
to  a  full  and  fair  hearing  and  determination  of  the 
case. 

Note. — It  was  held  that  it  was  the  right  and  duty  m 
the  Supreme  Court,  on  haheas  corpus,  to  review  the 
decisions  of  inferior  Courts  in  cases  of  contempt,  as 
well  as  in  others. — Ex  Parte  Rowe,  7  CaK,  p.  181. 

Return  of  Writ. — Upon  a  return  to  a  writ  of 
habeas  corpus,  it  is  proper  for  the  Court  to  look  into 
the  depositions  taken  before  the  connmittinj^  mBgistrate, 
in  order  to  ascertain  whether  there  is  probable  cause  to 
suppose  that  a  felony  has  been  committed  by  the  pris- 
oner.— People  vs.  Smith,  1  Cal.,  p.  9. 

HsARiKG  OK  Habeas  CoRprs. — If,  at  the  hearing 
on  habeas  corpus,  the  Warden  of  the  prison  has  not  a 

•  .certified  copy  of  the  judgment  in  a  criminal  action  in 

his  hands,  and  it  appears  that  a  judgment  authorizing 
tWe  detention  of  the  defendant  was  entered,  a  copy  of 
which  can  be  procured,  the  Judge  or  Court  will j^ive  a 
reasonable  time  to  procure  such  copy,  and,  if  obtained, 
quash  the  writ.— In  Re  Edward  Ring,  28  Cal.,  p.  247. 
Issues  of  Pact.— On  habeas  corpus  it  is  not  com- 
petent to  retry  issues  of  fact,  or  to  review  the  proceed- 
ings of  a  legal  trial.— Ex  Parte  Bird,  19  Cal.,  p.  ISO. 
The  statement  in  an  indictment  of  some  ofiTense  known 
to  the  law  is  essential  to  the  jurisdiction  of  the  Court, 
»  and  is,  therefore,  under  well  settled  rules,  a  fact  which 

•  may  be  inquired  into  upon  habeas  corpu8.-^In  Re  Cor^ 
-         "  ryell,  22  Cal.,  p.  178.    The  doctrine  of  res  adjudieata 

does  not  apply  to  proceedings  on  habeas  corpus. — ^In 
Re  Edward  Ring,  28  Cal.,  p.  247;  In  R|  Perkins,  2 
Cal.,  p.  424. 

When       .      1485.     If.no  leffal  cause  is  shown  for  sum  irapris- 
Af^Mfc?     onment  or  Restraint,  or  for  the  continuatioi  thereof; 
such  Court  or  Judge  must  discharge  such  mrty  from 
the  custody  or  restraint  under  which  he  is  h Ad. 
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Note. — Where  five  females  are  broufi^ht  before  the 
Court  on  a  return  to  a  writ  of  habeas  corpus,  and  the 
person  in  whose  custody  they  are,  neither  shows  nor 
claims  any  legal  right  to  detain  them,  they  will  be  dis- 
charged.— ^Ex  Parte  The  Queen  of  the  Bay,  1  Gal.,  p. 
157. 

1486.  The  Court  or  Jude:e,  if  the   time  durinfi:  when  to 

o   ?  o    remana 

which  such  party  may  be  legally  detained  in  custody  p*'*^- 
has  not  expired,  must  remand  such  party,  if  it  appears 
that  he  is  detained  in  custody: 

1,  By  virtue  of  process  issued  by  any  Court  or  Judge 
of  the  United  States,  in  a  case  where  such  Court  or 
Judge  has  exclusive  jurisdiction;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any 
competent  Court  of  criminal  jurisdiction,  or  of-  any 
process  issued  uppn  such  judgment  or  decree. 

Note. — Subd,  1.— See  Mattel  of  Manchester,  5  Cal., 
p.  23;  also,  note  to  Sec.  15^,  post. 

Whkn  prison kr  will  be  remanded. — If  it  ap- 
pears on  yiabeas  corpus  that  the  commitment  to  the 
State  Prison,  under  which  the  prisonCT  is  held,  is  void, 
and  if  it  further  appears  that  there  is  a  valid  judgment 
»  of  imprisonment  against  the  petitioA§r,'rendered  by  a 
competent  Court  of  criminal  jurisdiction,  of  which  a 
certified  copy  can  be  obtained,  the  Court  or  Judge 
will  order  the  prisoner  to  be  retained  until  a  certified 
copy  of  the  judgment  has  been  obtained,  or  until  a  rea- 
sonable time  has  been  allowed  for  that  purpose,  and 
thefa,  if  obtained,  remand  him. — Ex  Parte  Gibson,  81 
Cal.,  p.  619. 

Errors  reached  by  Habeas  Corpus.— A  pris- 
oner committed  on  final  process  will  not  be  discharged^ 
on  habeas  corpus,  by  reason  of  defects  in  the  judgment, 
unless  the  judgment  is  absolutely  void.  Mere  errors, 
however  flagrant,  which  only  render  a  judgment  void- 
able,  cannot  be  inquired  into  under  this  writ. — People  * 
vs.  Smith,  1  Cal.,  p.  9.  '         ..  ' 

1487.  If  it  appears  on  the  return  of  the  writ  that  Gronndsof. 
the  prisoner  is  in  custody  by  virtue  of  process  jfrom.  ^^  oertam 
any  Court  of  this  State,  or  Judge  or  dfficer  thereof/ 

such  prisoner  may  be  discharged  in  any  of  the  follow- 
ing cases,  subject  to  the  restrictions  of  the  last  section: 
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Same.  1.  When  the  jurisdiction  of  ench  Court  or   officer 

has  been  exceeded; 

2.  When  the  imprisonment  was  at  first  lawful,  yet 
bj  some  act,  omission,  or  event  which  has  takeu  place 
afterwards,  the  party  has  become  entitled  to  a  dis- 
charge; ^ 

8.  When  the  process  is  defective  in  some  matter  of  l 
substance  required  by  law,  rendering  such  process.  I 
void;  ^ 

4.  When  the  process,  though  proper  in  form,  has 
been  issued  in  a  case  not  allowed  by  law; 

5.  When  the  person  having  the  custody  of  the  pria-  j 
oner  is  not  the  person  allowed  by  law  to  detain  him; 

6.  Where  the  process  is  not  authorized  by  any  order, 
judgment,  or  decree  of  any  Court,  nor  by  any  pro- 
vision of  law; 

7.  Where  a  party  has  been  committed  on  a  criniinal 
charge  without  reasonable  or  probable  cause. 

^  Note. — It  has  been  suggested  to  omit  the  seventh 
subdivision,  because  there  was  no  provision  requiring 
magistrates  to  have  the  testimony  taken  down,  and, 
therefore,  the  subdivision  was  inoperative.  Instead  of 
omitting  the  subdivision,  the  Commissioners  have  re- 
quired the  magistrate  to  reduce  the  testimony  to  writing. 
See  Sec.  869. 

SuM.  1.— Ex  Parte  Cook,  35  Cal.,  p.  108. 

Subd.  4.--EX  Parte  Cook,  36  Cal.,  p.  108.  Where, 
on  habeas  corpus,  the  offense  charged  is  so  defectively 
set  forth  in  the  warrant  of  commitment  that  the  party 
cannot  be  held  thereunder,  but  it  appears  from  the 
papers  that  he  ought  not  to  be  discharged,  the  Judge 
hearing  the  application  ought  to  hold  the  pMirty  for 
examination,  and  cause  the  complainant  and  witnesses 
to  attend  before 'him  for  that  purpose. — Ex  Parte  Bran- 
igan,  19  Cal.,  p.  183.  Where,  upon  application  for  dis- 
charge by  habeas  corpus,  it  appears  that  t^e  prisoner, 
by  virtue  of  a  commitment  in  due  form,  iJdetained  to 
answer  an  indictment  pending  in  a  crimin  J  Court,  th« 
Court  or  Judge  hearing  the  application  may  proceed 
to  inquire  whether  the  indictment  chnrgeslany  offense 
known  to  the  law,  and  upon  determining  Ihat  it  does 
not,  may  discharge  the  prisoner.—- In  Ke  Borryell,  2S 
Cal.,  p.  178.    A  party  committed  for  refUsiw  to  anawer 
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questions  propounded  to  him  as  a  "witness,  under  an 
order  that  he  stand  committed  till  he  answer  the  ques- 
tions, will  be  discharged  on  habeas  corpus  where  it 
appears  that  the  suit  has  abated.  There  bein^  no 
longer  parties  or  subject  matter  before  the  Court,  there 
is  no  lunger  a  case  in  which  the  question  can  be  asked. 
£x  Parte  Rowe,  7  CaU,  p.  175.  In  such  a  case  the 
commitment  should  state  that  the  Grand  Jury  were 
inquiring  into  a  certain  question,  stating  it;  that  the 
prisoner  was  sworn  as  a  witness  a'hd  certain  questions 
asked  him,  stating  them;  that  he  refused  to  answer; 
that  the  facts  were  thereupon  presented  to  the  Court  by 
the  Grand  Jury,  and  the  prisoner  required  by  the 
Court  to  answer,  which  being  refused  by  the  prisoner, 
he  was  committed  for  contempt.  And  this  rule  is  based 
upon  the  power  of  an  appellate  Court  to  review,  on 
habeas  corpus,  the  proceedings  of  an  inferior  Court  in 
*        cases  of  contempt. — ^Ex  Parte  Rowe,  7  Cal.,  p.  181. 

1488.  If  any  person  is  committed  to  prison,  oris  Nottobe 

,  discharged 

m  custody  of  any  officer  on  any  criminal  charge,  by  J^''^^®^®?* 
virtue  of  any  waiTant  of  commitment  of  a  Justice  of  ''^'J^^nt' 
the  Peace,  such  person  must  not  be  discharged  on  the 
ground  of  any  mere  defect  of  fora^n  the  warrant  of 
commitment. 

1489.  If  it  appears  to  the  Court  or  Judge,  by  affi-  Court.may 

,  examine 

davit  or  otherwise,  or  upon  the  inspection  of  the  pro-  witaeweB 
cess  or  warrant  of  commitment,  and  such  other  papers  hoid^J^ 
in  the  proceedings  as  may  be  shown  to  the  Couii  or  recommit. 
Judge,  that  the  party  is  guilty  of  a  criminal  offense,  or 
ought  not  to   be  discharged,  such  Court  or  Judge, 
although  the  charge  is  defective  or  unsubstantially  set 
forth  in  such  process  or  warrant  of  cotnmitment,  must 
cause  the  complainant  or  other  necessary  witnesses  to  be 
subpcenaed  to  attend  at  such  time  as  ordered,  to  testify 
before  the  Court  or  Judge;  and  Upon  the  examination 
he  may  discharge  such  prisoner,  let  him  to  bail,  if  the 
offense  be  bailable,  or  recommit  him  to  custody,  as 
may  be  just  and  legal. 

1490.  When  a  person  is  imprisoned  or  detained  Wntfor 

.      .  purpose  of 

m  custody  on  any  criminal  charge,  for  want  of  bail,  ^^^ 
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Judge  may 
takobaiL 


Jndge, 
when  to 
remand. 


Person  in 
illegal, 
may  be 
eommitted 
to  legal, 
emtody. 


Buch  person  is  entitled  to  a  writ  of  habeas  corpoB  for 
the  purpose  of  giving  bail,  upon  averring  that  fact  in 
his  petition,  without  alleging  that  he  is  illegally  con- 
fined. 

Note. — There  is  no  appeal  from  an  order  of  a  Judge 

admittiDg  a  party  to  bail  under  the  provision  of  the 

•  Title  relating  to  habeas  corpus. — People  vs.  Schuster, 

40  Cal.,  p.  627.  Where  it  appeared  on  the  return  to  a 
writ  of  habeas  corpus  that  there  was  reasonable  f^Tx>uDd 
to  believe  that  the  prisoners  were  guilty  of  burning  cer- 
tain Indian  lodges  in  the  Napa  Valley,  and  of  killing 
several  Indians  and  perpetrating  other  outrages,  they 
were  nevertheless  admitted  to  bail,  on  the  ground*, 
solely,  that  the  District  Courts  had  not  as  jet  been 
organized,  nor  their  terms  fixed,  nor  the  Judges  ap- 
pointed, and  that  there  was  no  secure  place  in  which  the 
prisoners  could  be  kept  until  they  could  be  •brought  to 
trial.  It  seems,  had  not  these  reasons  exit^ted,  the  pri^ 
oners  would  have  been  remanded  to  the  custody  of  the 
Sheriff. — People  vs.  Smith,  1  Cal.,  p.  9. 

1491.  Any  Judge  before  whom  a  person  who  has 
been  committed  on  a  criminal  charge  may  be  brought* 
on  a  writ  of  habeas  corpus,  if  the  same  is  bailable, 
may  take  an  undertaking  of  bail  from  such  person  as 
in  other  cases,  and  tile  the  same  in  the  proper  Court 

1402.  If  a  party  brought  before  the  Court  or  Judge 
on  the^etuni  of  the  writ  is  not  entitled  to  his  discharge, 
and  is  not  bailed,  where  such  bail  is  allowable,  the 
Court  or  Judge  must  remand  him  to  custody  or  place 
him  under  the  restraint  from  which  he  was  taken,  if 
the  person  undep  whose  custody  or  restraint  he  was  is 
legally  entitled  thereto. 

1403.  In  cases  where  any  party  is  held  under  ille- 
gal restraint  or  custody,  or  any  other  person  il  entitled 
to  the  restraint  or  custody  of  such  party,  the  I  udge  or 
Court  may  order  such  party  to  be  committ Ji  to  the 
restraint  or  custody  of  such  person  as  is  by  la\^  entitled 
thereto. 
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1494.    Until  judgment  is  given  on  the  return,  the  Disponition 
Court  or  Judge  before  whom  any  party  may  be  brought  "^JJ^e^ng, 
on  such  writ  may  commit  him  to  the  custody  of  the  <>'»'®*^™- 
Sheriff  of  the  county,  or  place  him  in  such  care  or 
under  such  custody  as  his  age  or  circumstances  may 
require. 

1496.    No  writ  of  habeas  corpus  can  be  disobeyed  Defect  of 

*-  *'  form  m  the 

for  defect  of  form,  if  it  sufficiently  appear  therefrom  in  J^^^J°*™*" 
whose  custody  or  under  whose  reatraint  the  party  im-  ''**®°- 
prisoned*  or  restrained  is,  the  officer  or  person  detain- 
ing him,  and  the  Couil;  or  Judge  before  whom  he  is 
to  be  brought. 

1496.  No  person  who  has  been  discharged  by  the  •imprison- 

*  o  .^  meDt  after 

order  of  the  Court  or  Judge  upon  habeas  corpus  can  f^^^^* 
be  again  imprisoned,  restrained,  or  kept  in  custody  for  ptJSitted. 
the  same  cause,  except  in  the  following  cases: 

1.  If  he  has  been  discharged  from  custody  on  a 
•criminal  charge,  and  is  afterwards  committed  for  .the 

same  offense,  by  legal  order  or  process; 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any 
defect  of  the  process,  warrant,  or  commitment  in  a 
criminal  case,  the  prisoner  is  again  arrested  on  suffi- 
cient proof  and  committed  by  legal  process  for  the 
same  ofiense. 

1497.  When  it  appears  to  any  Coui't,  or  Judge,  Warrant 

o    /    may  issue 

authorized  by  law  to  issue  the  writ  of  habeas  corpus,  instead  of 

VTlAlrf    IIX 

that  any  one  is  illegally  held  in  custody,  confinement,  cmm?" 
or  restraint,  and  that  there  is  reason  to  believe  that 
such  person  will  be  carried  out  of  the  jurisdiction  of 
the  CoUrt  or  Judge  before  whom  the  application  is 
made,  or  will  suffer  some  irreparable  injury  before 
compliance  with  the  writ  of  habeas  corpus  can  be  en- 
forced, such  Couiii  or  Judge  may  cause  a  warrant  to 
be  issued,  reciting  the  facts,  and  directed  to  the  Sher- 
iff, Coroner,  or  Constable  of  the  county,  commanding 
such  officer  to  take  such  person  thus  held  in  custody, 
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confinement,  or  restraint,  and  forthwith  bring  him 
before  such  Court  or  Judge,  to  be  dealt  with  accord- 
ing to  law. 

1498.  The  Court  or  Judge  may  also  insert  in  such 
warrant  a  command  for  the  apprehension  of  the  person 
charged  witli  such  illegal  detention  and  restraint. 

1400.  Tlie  oflicer  to  whom  such  warrant  is  deliv- 
ered must  execute  it  by  bringing  the  person  therein 
named  before  the  Court  or  Judge  who  directed  the 
issuing  of  such  warrant. 

1600.  The  person  alleged  to  have  such  party  under 
illegal  confinement  or  restraint  may  make  return  'to 
such  warrant  as  in  case  of  a  writ  of  habeas  cori»us,  and 
the  same  may  be  denied,  and  like  allegations,  proofe, 
and  trial  may  thereupon  be  had  as  upon  a  return  to  a 
writ  of  habeas  corpus. 

1601.  If  such  party  is  held  under  illegal  restraint 
or  custody,  he  must  be  discharged;  and  if  not^  he  must 
be  restored  to  the  care  or  custody  of  the  person  enti- 
tled thereto. 

1602.  Any  writ  or  process  authorized  by  this  Chap- 
ter may  be  issued  and  served  on  any  day  or  at  any  time. 

1603.  All  writs,  warrants,  process,  and  subpoenas 
authorized  by  the  provisions  of  this  Chapter  must  be 
issued  by  the  Clerk  of  the  Court,  and,  except  subpoe- 
nas, must  bj3  sealed  with  the  seal  of  such  Court,  and 
served  and  returned  forthwith,  unless  the  Court  or 
Judge  shall  specify  a  particular  time  for  a|iy  such 
return. 


Where      (.^  1604.     All  such  wits  and  process,  when  islued  by 

returnablei  Jk    i  ■ 

.  v^rder  of  a  Judge/ 'mAst  be  returned  before  hiii  at  the 
^^  county  seat,  and  ttlere  heard  and  determined. 
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"  -    1505.    K  any  Judge,  after  a  proper  application  is  Jy  whSm 
made,  refuses  to  gi*ant  au  order  for  a  writ  of  habeas  fb?fiTiure 

.  /.  .  T  /T»  .1  1  • .    to  issue  or 

corpus,  or  ii  the  omeer  or  pei-son  to  whom  such  writ  obey  the 
may  be  directed,  reiuaes  obedience  to  the  command 

thereof  he  shall  forfeit  and  pay  to  the  person  ag- 

i  grieved  a  sum  not  exceeding  five  thousand  dollars,  to 

^•be  recovered  by  action  in  any  CJourt  of  competent 

jurisdiction. 

Note. — This  Chapter  is  based  upon  the  habeas  cor- 
pus  Act  of  1850,  and  Acts  aniiondatory  thereof. — Stats. 
1850,  p.  334;  1854,  p.  2(38;  1859,  p.  15;  1863,  p.  334. 


CHAPTER  n. 
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OF   CORONERS     INQUESTS   AND   DUTIES   OP   CORONERS. 

Section  1510.  Coroner  to  summon  jury  to  inquire  into  cause  of  death 

in  certain  cases. 
1511.  Jurors  to  be  sworn. 
•  1512.  Witnesses  to  be  summoned. 

1513.  Witnesses  compelled  to  attend. 

1514.  Verdict  of  jury  in  writing.    What  to  contain. 

1515.  Testimony  in  writing,  and  where  filed. 

1516.  Exception.  * 

1517.  Coroner  to  issue  wamint,  when. 

1518.  Form  of  warrant. 

1519.  How  served. 

1610.    When  a  Coroner  is  informed  that  a  person  Coroner  to 

sutumon 

has  been  killed,  or  has  committed  suicide,  or  has  sud-  i"ry  to 

'  '  inquire 


in 
certain 


deuly  died  under  such  circumstances  as  to  aftbrd  a  of*deaTh*ii 
reasonable  ground  to  suspect  that  his  death  has  been  ^2! 
occasioned  by  the  act  of  another  by  criminal  means, 
he  must  go  to  the  place  where  the  body  is,  cause  it  to 
be  exhumed,  if  it  has  been  interred,  and  summon  not 
less  than  nine  nor  more  than  fifteen  pei'sons,  qualified, 
by  law  to  serve  as  jurors,  to  appear  before  him  forth- 
with, at  the  place  where  the  body  of  deceased  is,  to 
inquire  into  the  cause  of  the  death. 

NoTE.~See  Pol.  Code,  Sees.  4285,  4290,  for  general 

duties  of  Coroner. 
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Jurors  to  1511.    WhcD  six  OF  iHore  of  the  jurors  attend,  thev 

be  sworn.  .   •  .»  . 

j  must   be   sworn   by  the  Coroner  to  inquire  t^Iio  the 
I  peraon  was,  and  when,  where,  and  by  what  means  he 
i  came  to  his  death,  and  into  the  circumstances  attend- 
ing his  death;  and  to  render  a  true  verdict  thereon, 
according  to   the  evidence  offered  them,  or    arising 
from  the  inspection  of  the  body. 

WitnossoB  1612.  Coroners  may  issue  subpcenas  for  witnesses, 
•ummoned.  returnable  forthwith,  or  at  such  time  and  place  as  they 
may  appoint,  which  may  be  served  by  any  competent 
person.  They  must  summon  and  examine  as  witnesses 
every  person  who,  in  their  opinion,  or  that  of  any  of 
the  jury,  has  any  knowledge  of  the  facts,  and  may 
summon  a  surgeon  or  physician  to  inspect  the  bo3y 
and  give  a  professional  opinion  as  to  the  cause  of  the 
death. 
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1513.  A  witness  served  with  a  subpoena  may  be 
compelled  to  attend  and  testify,  or  punished  by  the 
Coroner  for  disobedience,  in  like  manner  as  upon  a 
subpoena  issued  by  a  Justice  of  the  Peace. 

1514.  After  inspecting  the  body  and  hearing  the 
testimony,  the  jury  must  render  their  verdict  and  cer- 
tify the  same  by  an  inquisition  in  writing,  signed  by 
them,  and  setting  forth  who  the  person  killed  is,  and 


when,  where,  and  by  what  meansTie  came  to  msdeath; 
and  if  he  was  killed,  or  his  death  occasioned  by  the  act 
of  another,  by  criminal  means,  who  is  guilty  thereo£ 

1515.  The  testimony  of  the  witnesses  examined 
before  the  Coroner's  jurvj«fustb€  reduced  to  writing 
by  the  Coroner,  or  under  l/is/iireotiOT,  and  forthwith 
filed  by  him,  with  the  inquisition,  m  the  o£S|e  of  the 
Clerk  of  the  County  Couir  of  the  couni 


Exception.        1516.     If,  howcvcr,  the  person  c] 
commission  of  the  offense  is  arrestee 
sition  can  be  filed,  the  Coroner  must /eliv( 


ith  the 
le  inqui- 
le  same. 
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'With  the  testimony  taken,  to  th^magistrate  before 
Tvtiom  such  person  may  be^ro^ht^^ho  must  return 
tlie  same,  with  the  depositions  ai^cMstatement  taken 
before  him,  to  the  office/W  the^erk  of  the  County 
Court  of  the  county.   >^ 

1617.  K  the  jury  find  that  the  peraon  was  killed  Coroner  to 
"by  another,  under  circumstances  not  excusable  or  jus-  JJ^i^*' 
tifiable  by  law,  or  that  his  death  was  occasioned  by 
tlie  act  of  another  by  criminal  means,  and  the  party 
committing  the  act  is  ascertained  by  the  inquisition, 
and  is  not  in  custody,  the  Coroner  must  issue  a  war- 
rant, signed  by  him,  with  his  name  of  office,  into  one 
or  more  counties,  as  may  be  necessaiy  for  the  arrest 
of^the  person  charged. 

1518.     The  Coroner's  warrant  must  be  in  substan-  Form  of 

warrant* 

tially  the  following  form: 

County  of . 

The  People  of  the  State  of  California^  to  any  Sheriffj 

Constable^  Marshal^  or  Policeman  in  this  State :  # 

An  inquisition  having  been  this  day  found  by  a 
Coroner*8  jury  before  me,  stating  that  A.  B.  has  come 
to  his  death  by  the  act  of  C.  !>.,  by  criminal  means 
(or  as  the  case  may  be,  as  found  by  the  inquisition), 
you  are  therefore  commanded  forthwith  to  arrest  the 
above  named  C.  D.,  and  take  him  before  the  nearest 
or  most  accessible  magistrate  in  this  county. 

Given  under  my  hand  this day  of ,  A.  D. 


eighteen 


E.  F.,  Coroner  of  the  County  of 


1519.  The  Coroner's  warrant  may  be  served  in  How 
any  county,  and  the  officer  serving  it  must  proceed 
thereon,  in  all  respects,  as  upon  a  warrant  of  arrest  on 
an  information  before  a  magistrate,  except  that  when 
served  in  another  county  it  need  not  be  indorsed  by  a 
magistrate  of  that  county. 

Note. — The  preceding  Chapter  is  based  upon  Sees. 
4  to  14,  inclusive,  of  the  Act  of  1850  (Stats.  1850,  p. 
264),  with  the  amendment  of  1862  to  Sec.  4  incorpo- 
rated.—Stats.  1862,  p.  521,  Sec  1. 


508  Pbkal  Codb. 

CHAPTER  in. 

OF   SEARCH   WARRANTS. 

Section  1523.  Search  warrant  defined. 

1524.  Upon  what  grounds  it  may  issue. 

1525.  It  cannot  be  issued  but  upon  probable  cause,  etc. 

1526.  Mugistiater  must  uicHminc,  on  oath,  complainant,  etc. 

1527.  Depositions,  what  to  contain. 

1528.  "When  to  issue  warrant. 

1529.  Foim  of  warrant. 

1530.  By  whom  served. 

15;31.  Officer  may  break  open  door,  etc.,  to  execute  warranL 

1532.  May  break  open  door,  etc.,  to  liberate  per^jon  acting 

in  his  aid. 

1533.  When  warrant  may  be  served  in  the  night. 
15.S4.  "VViftiin  what  time  warrant  must  be  ext»cuted. 
1535.  Officer  to  pive  receipt  for  property  taken. 

•  153(3.  Property,  how  disposed  of. 

1537.  Return  of  warrant  and  delivery  of  inventory  of  prop- 

erty taken. 

1538.  Copy  of  inventory,  to  whom  delivered. 

1539.  Proceedings, .if  grounds  of  warrant  are  controvcited. 

1540.  Proi)ert3',  when  to  be  restored  to  person  from  whom 

it  was  taken. 

1541.  Depositions,  warrant,  etc.,  to  be  returned  by  magia- 

trnte  to  County  Court. 

1542.  Wlu^n  magistrate  may  direct  defendant  to  bo  searched 

in  his  jiresence. 

Search  1523.     (§  642.)     A  search  warrant  is  an  order  in 

dortned.  writiiig,  ill  the  name  of  the  people,  signed  by  a  magis- 
trate, directed  to  a  peace  officer,  commanding  him  to 
search  for  personal  p»roporty,  and  bring  it  before  the 
magistrate. 

Upon  what       1524.     (§  G43.)     It  maj'  be  issued  upon  either  of 
may  isduo.    the  followiug  grounds : 

1.  When  the  proi>erty  was  stolen  or  emb< 
which  case  it  may  be  taken  on  the  warrant, 
place  in  which  it  is  concealed,  or  from  the 
of  the  person  by  whom  it  was  stolen  or  emb( 
fi'om  any  person  in  whose  possession  it  may 

2.  When  it  was  used  as  the  me^^ns  of  comAitting  a 
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felony;  in  which  case  it  may  be  taken  on  the  warrant  Same. 
from  the  place  in  which  it  is  concealed,  or  from  the 
possession  of  the  person  by  whom  it  was  used  in  the 
eommission  of  the  offense,  or  from  any  person  in  whose        « 
possession  it  may  be; 

3.  When  it  is  in  the  possession  of  any  person  with 
tlie  intent  to  use  it  a^  the  means  of  committing  a  pub- 
lic offense,  or  in  the  possession  of  another  to  whom  he 
may  have  delivered  it  for  the  purpose  of  concealing  it 
or  preventing  its  being  discovered;  in  which  case  it 
rftay  be  taken  on  the  warrant  from  such  person,  or  from 
any  place  occupied  by  him  or  under  his  control,  or  from 
the  possession  of  the  person  to  whom  he  may  have  so 
delivered  it.  • 

KoTB. — The  provisions  of  Sec.  643  of  the  Criminal 
Practice  Act  have  been  extended,  to  the  end  that  a 
search  warrant  may  be  issued  to  search  for  and  take 
property  when  it  was  used  as  the  means  of  committing 
a  felony,  or  where  it  is  in  the  possession  of  a  person 
with  intent  to  use  it  in  the  commission  of  a  felony,  and 
to  kindred  cases. — See,  also,  N.  Y.  Cr.  Pr.,  Sec.  862; 
see,  particularly,  Livingston's  Crim.  Code,  p.  481,  Art.  ♦ 

43,  Kules  1,  6.  In  the  higher  class  of  crimes  the  testi- 
mony is  almost  invariably  circumstantial,  and  no  class 
of  circumstances  is  more  important,  in  cases  of  that 
description,  in  detecting  and  punishing  guilt  than  fac- 
ing to  the  possession  of  the  defendant  property  either 
used  as  the  means  of  committing  the  olfense  or  intended 
to  be  used  for  that  purpose.  It  is  now  usually  obtained 
by  the  officers  of  justice  by  the  assumption  of  a  respon- 
sibility on  their  part  which  has  no  express  sanction  of 
law;  and  though  they  are  rarely  prosecuted  tor  assum- 
ing this  responsibility,  it  is  rather  owing  to  the  fact 
that  the  accused  party  seldom  escapes  punishment  than 
to  the  lefifAlity  of  the  act.  The  propriety  of  legalizing 
the  search  for  and  seizure  of  property,  under  these  cir- 
cumr^tanccs,  cannot,  admit  of  doubt.  Mr.  Livingston, 
in  his  Criminal  Code,  in  accordance  with  this  idea,  pro- 
vided that  search  warrants  may  be  issued  to  seize  forged 
instruments  in  writing,  or  counterfeited  coin  intended 
to  be  passed,  or  the  instruments  or  materials  prepared 
for  making  them,  arms  or  munitions  prepared  for  the 
purpose  of  insurrection  or  riot,  and  weapons,  imple^ 
ments,  or  other  articles  necessary  to  be  produced  on 
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the  triRl  of  one  accused  of  a  crime. — Liv.  Crim.  Cod« 
p.  481,  Art.  43,  Rules  1,  6. 

1525.  (§  644.)  A  search  wan'ant  canDot  be  issued 
but  upon  probable  cause,  supported  by  affidavit,  nam- 
ing or  describing  the  person,  and  particularly  describ- 
ing the  property  and  the  place  to  be  searched. 

Note.— Const.,  Art.  I,  Sec.  19. 

1526.  (§  645.)  The  magistrate  must,  before  issu- 
ing the  warrant,  examine  on  oath  the  complainant,  and 
any  witnesses  he  may  produce,  and  take  their  depo^- 
tions  in  writing,  and  cause  them  to  be  subscribed  bj 
the  parties  making  them. 

N^TE. — It  is  proper  that  gr^at  care  should  be  exe- 
cised  in  the  proceedings  leading  to  the  issuance  of  i 
search  warrant,  especially  In  view  of  its  extension  to 
cases  mentioned  in  Sec.  1524. 

1 527.  (§  646.)  The  depositions  must  set  forth  the 
facts  tending  to  establish  the  grounds  of  the  applica- 
tion, or  probable  cause  for  believing  that  they  exist 

1528.  (§  647.)  K  the  magistmte  is  thereupon  sat- 
isiied  of  the  existence  of  the  grounds  of  the  apjJica- 
tion,  or  that  there  is  probable  cause  to  belieye  their 
existence,  he  must  issue  a  search  warrant,  signed  by 
him  with  his  name  of  office,  to  a  peace  officer  in  hiB 
county,  commanding  him  forthwith  to  search  the  per- 
son or  place  named,  for  the  property  specified,  and  to 
bring  it  before  the  magistrate. 

1529.  (§  648.)  The  warrant  must  be  in  substan- 
tially the  following:  form: 


County  of 


The  People  of  the  State  of  Calif ornta  to  any  S) 
stabky  Marshal^  or  Policeman  in  the  County 

Proof,  by   affidavit,   having   been  this   dt 
before  me  by  f naming  every  person  whose  affic 
been  taken^,  tliat  (stating  the  grounds  of  the] 
tion,  accorain^  to  Section  1525,  or,  if  the  affi< 
not  positive,  that  there  is  probable  cause  for 


Cb«- 
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that — ^stating  the  ground  of  the  application  in  the 
same  manner),  you  are  therefore  commanded,  in  the 
day-time  (or  at  any  time  of  the  day  or  night,  as  the 
case  may  be,  according  to  Section  1533),  to  make  im- 
mediate search  on  the  person  of  C.  D.  (or  in  the  house 

situated ,  describing  it  or  any  other  place  to  be 

searched,  with  reasonable  particularity,  as  the  case 
may  be)  for  the  following  property:  (describing  it  with 
reasonable  particularity);  and  if  you  find  the  same  or 
any  part  thereof,  to  bring  it  forthwith  before  me  at 
(stating  the  place). 

Given  under  my  hand,  and  dated  this day  of 

,  A.  D.  eighteen . 

'  E.  F.,  Justice  of  the  Peace  (or  as  the  case  may  be). 

1530.  (§  640.)     A  search  warrant  may  in  all  cases  By  whom 

^  '  served. 

be  served  by  any  of  the  officers  mentioned  in  its  direc- 
tions, but  by  no  other  person,  except  in  aid  of  the 
officer  on  his  requiring  it,  he  being  present  and  acting 
in  its  execution.  • 

1531.  (§  650.)     The  officer  may  break  open  any  officer  may 

broak  open 

outer  or  inner  door  or  window  of  a  house,  or  any  part  door,  etc, 

'  •^    *^  to  ezeoute 

of  a  house,  or  anything  therein,  to  execute  the  war-  '''"^•nt 
rant,  if,  after  notice  of  his  authority  and  purpose,  he 

is  refused  admittance. 

« 

1632.     (§  651.)     He  may  break  open  any  outer  or  May  break 

open  door* 

inner  door  or  window  of  a  house,  for  the  purpose  of  ©tc.,  to 
liberating  a  person  who,  having  entered  to  aid  him  in  J^"®?  in 
the  execution  of  the  warrant,  is  detained  therein,  or  ^"  ^^ 
when  necessary  for  his  own  liberation. 

1533.  (5  652.)    The  magistrate  must  insert  a  direc-  When 

^^  ^  ®  warrant 

tion  in  the  warrant  that  it  be  served  in  the  day-time,  JJJjJ®„ 
unless  the  affidavits  are  positive  that  the  property  is  ^®'^^** 
on  the  person  or  in  the  place  to  be  searched,  in  which 
case  he  may  insert  a  direction  that  it  be  served  at  any 
time  of  the  day  or  night. 

Within 

1534.  (§  653.)     A  search  warrant  must  be  execu-  jJj^Vnf  * 
ted  and  returned  to  the  magistrate  who  issued  it  within  SSmud. 


n 
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ten  days  after  its  date;  after  the  expiration  of  this  time 
the  warrant,  unless  executed,  is  void. 

1535.  (§  654.)  When  the  officer  takes  propertj 
under  the  warrant,  he  must  give  a  receipt  for  the  prop- 
erty taken  (specifying  it  in  detail)  to  the  person  from 
whom  it  was  taken  by  him,  or  in  whose  possession  it 
was  found;  or,  in  the  absence  of  any  person,  he  mubt 
leave  it  in  the  place  wliere  he  found  the  property. 


Proporty, 
how 


1536.  (§  655.)  When  the  property  is  delivered  to 
dispoBodof.  the  magistrate,  he  must,  if  it  was  stolen  or  embezzled, 
dispose  of  it  as  provided  in  Sections  1408  to  1413,  in- 
clusive. If  it  was  taken  on  a  warrant  issued  on  the 
grounds  stated  in  the  second  and  third  subdivisions  of 
Section  1524,  he  must  retain  it  in  his  possession,  sub- 
ject to  the  order  of  the  Court  to  which  he  is  required 
to  return  the  proceedings  before  him,  or  of  any  other 
Court  in  which  the  offense  in  respect  to  which  the 
property  taken  is  triable. 


Retarn  of 
warrant 
and  delir- 
ery  of 
inventory 
of  property 
taken. 


1537.  (§  656.)  The  officer  must  forthwith  return 
the  warrant  to  the  magistrate,  and  deliver  to  him  a 
written  inventory  of  the  property  taken,  made  publicly 
or  in  the  presence  of  the  person  from  whose  possession 
it  was  taken,  and  of  the  applicant  for  the  warrant,  if 
they  are  present,  verified  by  the  affidavit  of  the  officer 
at  the  foot  of  the  inVentoiy,  and  taken  before  the  mag- 
istrate at  the  time,  to  the  following  eflfect:  "I,  R.  S., 
the  officer  by  whom  this  warrant  was  executed,  do 
swear  that  the  above  inventory  contains  a  true  and 
detailed  account  of  all  the  property  taken  by  me  on 
the  warrant." 


Copy  of 
inventory, 
to  whom 
delivered. 


1538.  (§  657.)  The  magistrate  must  thfenpon^ 
if  required,  deliver  a  copy  of  the  inventory  to  lie  ]>et- 
son  from  whose  possession  the  property  was  talpn,  and 
to  the  applicant  for  the  warrant. 
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1639.     (§§  668,  659.)     If  thf  grounds  on  which  the  ^^' 
-warrant  was  issued  be  controverted,  he  must  proceed  ^JJJ^^Jj**^ 
to  take  testimony  in  relation  thereto,  and  the  testi-  vortSu*^ 
mony  of  each  witness  must  be  reduced  to  writing  and 
authenticated  in  the  .manner  prescribed  in  Section  869. 

1540:     (§  660.)     If  it  appears  that  the  property  Property, 
taken  is  not  the  same  as  that  described  in  the  warrant,  J^r^Tf^^ 

'    Demon 

or  that  there  is  no  probable  cause  for  believing  the  ^^J^''^®"* 
existence  of  the  grounds  on  which  the  warrant  was 
issued,  the  magistrate  must  cause  it  to  be  restored  to 
the  person  from  whom  it  was  taken. 

1541.  (§  661.)     The  magistrate  must  annex  to-  Depod- 
gether  the  depositions,  the  search  warrant  and  return,  J5"JJ\;^ 
and  the  inventory,  and  return  them  to  the  next  term  by*mS^- 
of  the  County  Court  having  power  to  inquire  into  the  Sunty 
offenses  in  respect  to  which  the  search  warrant  was 
issued,  at  or  before  its  opening  on  the  first  day. 

1542.  (§  6.64.)     When  a  person  charged  with  a  when 
felony  is  supposed  by  the  magistrate  before  whom  he  J^^^^^jjJJ* 
is  brought  to  have  on  his  person  a  dangerous  weapon,  ^aroh«d  in 
or  anything  which  may  be'  used  as  evidence  of  the  piMonoe. 
commission  of  the  offense,  the  magistrate  may  direct 

him  to  be  searched  in  his  presence,  and  the  weapon 
or  other  thing  to  be  retained,  subject  to  his  order,  or  to 
the  order  of  the  Court  in  which  the  defendant  may  be 
tried. 

Note. — ^This  Chapter  is  based  upon  the  sections  of 
the  Criminal  Practice  Act  of  1851  referred  io  by  the 
figures  in  parentheses. 


CHAPTER  IV. 

PROCEEDINGS  AGAINST  FUGITIVES  FROM  JUSTICE. 

Bscnonf  1547.  Bewards  for  the  apprehension  of  Aigitives  firom  justice. 
1648.  Fugitives  from  another  State,  when  to  be  delivered  up. 
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fixcnov  1649.  Magistrftte  ft  issue  warrant. 

1560.  Prooeedinj^s  for  the  arrest  and  oommitment  of  tlie  per- 
son charged. 
1551.  "Wlien  and  for  what  time  to  be  committed. 
1562.  His  admission  to  bail. 
1558.  Magistrate  must  notify  IHstrict  Attonaey  of  tiie  Anent 

1554.  Duty  of  the  District  Attorney. 

1555.  Person  arrested,  when  to  be  discharged. 

1556.  Magistrate  to  return  his  proceedings  to  the  next  CoobIj 

Court.    Proceedings  thereon. 

1657.  Fugitives  ih>m  this  State.  Accounts  of  persons  on- 
ployed  in  procuring  surrender  to  be  paid  out  of  the 
State  Treasuiy. 

1558.  No  fee  or  reward  to  be  paid  to  or  received  by  <Uiy  pub- 
lic officer  procuring  the  surrender  of  ftigitiTea,  etc 

'      Rewards  1547.    The  Govemor  may  offer  a  reward,  not  ex- 

for  the  ai^  _  * 

prehflodon   ceediDg  one  thousand  dollars,  payable  out  of  the  Gen- 
•  ksJ^  ^^al  Fund,  for  the  apprehension: 

1.  Of  any  convict  who  has  escaped  fix>m  the  State 
Prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged 
with  the  commission  of^  an  offense  .punishable  with 
death. 

NoTS.^-Founded  upon  the  Act  concening  rewards 
(Stats.  1S51,  p.  443). 

Fu^vas  1548.  (§  665.)'  A  person  charged  in  any  State  of 
another  the  Unitc^  States  with  treason,  felony,  or  other  crime, 
Jj^«deUv-  ^ho  nees  fix)m  justice  and  is  found  in  this  State,  must^ 
on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  deUvered  up  by  the  Governor  of  this 
State,  to  be  removed  to  the  State  having  jurisdiction 
of  the -crime. 

• 

Note.— £z  Parte  James  and  George  Watson,  2  CaL, 
p.  59.  The  former  law  was:  *^That  a  person  charged 
in  any  State  or  Territory^"  etc.  The  word  Tenitoiy 
has  been  omitted  since  the  word  State  is  defined  in 
Subd.  18  of  Sec.  7  of  this  Code  so  as  to  inf  ude  Teni- 
toiy.— See  Matter  of  Bomain,  23  Cal.,  p.  «,  where  it 
was  held  that  the  omission  of  the  word  **  Tfritoiy  "  in 
the  Federal  Gonstitation  (Art  lY,  Sec.  I)  had  the 
effect  of  limiting  the  application  of  the  clauL  referring 
to  **  fugitives  from  Justice  frx>m  other  Statel*'  to  crim- 
inals fleeing  from  one  *^  State  "  to  another  **  Itate,''  and 
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not  to  those  fleeinpf  fpom  n  ** Territory"  to  a  State. 
Sec.  7  of  this  Code  makes  this  section  (1548)  applicable 
to  fugitives  from  Territories  as  well  as  States.  In  the 
Matter  of  Bomain  the  Court  say:  ''A  question  has 
been  raised  that  Cong^ss  had  no  power  to  pass  the 
Act  relating  to  the  rendition  of  fugitives  from  justice, 
and  if  they  have,  it  is  confined,  under  the  provision  in 
the  National  Constitution,  to  fugitives  escaping  froni 
one  *  State '  to  another  *  State,'  and  does  not  extend  to 
ftigitives  fleeing  from  a  *  Territory.' "  The  clause  of 
the  National  Constitution  thus  brought  in  question  is 
as  follows:  *'  A  person  charged  in  any  State  with  trea- 
son, felony,  or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  State,  shall,  on  demand  of  the 
executive  authority  of  the  State  from  which  he  fled,  be 
delivered  up,  to  be  removed  to  the  State  having  juris- 
diction of  the  crime.*'  It  will  be  noticed  that  Congress 
is  not  referred  to  in  this  clause,  nor  is  any  power  over 
the  matter  conferred  upon  that  body.  In  the  same 
Article  in  which  it  is  found  several  important  subjects 
are  treated  of,  over  some  of  which  power  is  conferred 
upon  Congre$>s,  and  in  others  not.  Thus,  in  regard  to 
the  public  acts,  records,  and  judicial  proceedings  of  the 
States,  the  admission  of  new  States,  the  disposal  of  the 
territory  and  other  property  of  the  United  States,  and 
the  guaranty  of  a  republican  form  of  government  to 
each  State,  full  power  over  these  subjects  is  directly 
conferred  upon  Congress;  but  as  to  all  other  matters  in 
that  Article,  including  the  clause  in  question,  no  power 
is  conferred  upon  Congress.  They  stand  as  solemn 
compacts  between  the  States,  to  be  enibrced  by  State 
legislation  or  by  judicial  action.  They  are,  to  a  great 
extent,  a  recognition  of  rights  founded  upon  principles 
of  international  law,  but  which  were,  under  that  law, 
often  deemed  more  a  matter  of  comity  than  of  abso- 
lute right,  except  the  provision  respecting  the  rights  of 
citizenship,  which  go  beyond  any  rule  of  international 
law.  Upon  this  very  subject  of  the  surrender  of  fugi- 
tives from  justice  fleeing  from  one  State  or  nation  to  an- 
other, under  the  rules  of  international  law,  it  has  been  a 
question  very  fully  and  ably  discussed  by  public  writers 
whether  such  suiTcnder  was  a  matter  of  right  and  duty 
or  merely  of  comity. — Story  on  Conflict  of  Laws,  Sees. 
626-628.  This  was  deemed  too  important  a  question  to 
leave  unsettled,  and  the  framers  of  our  national  Con- 
stifotion  wisely  inserted  the  clause  referred  to,  making 
it  no  longer  a  matter  of  more  comity,  subject  to  the 
pleasure  of  each  State,  but  an  absolute  right.and  duty. 
This  ];^vision  being  a  part  of  the  supreme  law  of  the 
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land,  it  is,  a' part  of  the  law  of  each  State,  and  Suti 
officers  whose  duty  it  is  to  abjudicate  or  execute  t^ 
laws  are  governed  by  it  the  same  as  by  cTery  other  lav 
in  force.    A  Court  of  general  original  jurisdicUoOy  ex- 
ercising the  usual  powers  of  a  common  la^r  Court,  b 
fully  competent  to  hear  and  determine  all  mattery  and 
to  issue  all  necessary  writs  for  the  arrest  and  trancS? 
of  a  fugitive  criminal  to  the  authorized  agent  of  t^ 
State  from  whence  he  fled.    Where  a  right  is  estab-  • 
lished  by  law,  such  Courts  can  apply  the  appropriate 
remedy  and  issue  the  necessary  writs  without  speckl 
legislation.    It  may  be  considered  doubtful  whether  the 
transfer  of  this  power  from  the  Courts  to  the  GovenMS" 
of  the  State  is  an  act  of  wisdom.    Certainly  Courts  of 
justice  are  more  competent  to  abjudicate  the  difficult 
and  perplexing  questions  which  often  arise  in  such 
cases  than  the  Governor. — Matter  of  Romaine,  23  CaL, 
p.  589.     The  Courts  possess  no  power  to  control  the 
executive  discretion    in    surrendering   ftigitives  from 
justice,  nor  can  they  compel  a  surrender  in  such  case; 
yet,  the  Executive  having  acted,  that  discretion  may 
be  exanfined  into  in  every  case  where  the  liberty  ot  the 
subject  is  involved. — Matter  of  Manchester,  5  Cb].,  p. 
23.    The  Governor  of  the  State  issuing  the  requi^itios 
lor  the  ^gitive  is  tHe  only  proper  judge  of  the  authen- 
ticity of  the  affidavit,  and  the  Judge,  on  habeas  oorpce, 
cannot  go  behind  his  action  to  inquire  whether  the  affi- 
davit was  a  forgery. — ^Matter  of  Manchester,  5  Cal^ 
p.  23.     .  ^       . 

Affidavit. — It  is  not  necessary  that  the  affidavit 
•    upon  which  the  requisition  issued  should  set  forth  the 
crime  charged,  with  all  the  legal  exactness  necessaiy 
to  be  observed  in  an  indictment.    If  it  distinctly  chai^ge 
the  commission  of  an  offense  it  is  all  that  is  necessary. 
In  th6  Matter  of  Manchester  on  Hhbeas  Corpus,  5  Cal., 
p.  23s    It  is  not  necessary  that  the  affidavit  shouM 
state  that  the  prisoner  is  a  ''fugitive  from  justice.'' 
The  allegation  that'  he  committed  the  crime,  and  theo 
secretly  fled,  is  sufficient  to  deduce  the  conclusion  that 
he  is  a  fugitive  iVom  justice. — Matter  of  Manchester,  5 
Cal.,  p.  23.    The  Judiciary  have  power  to  investigate 
on  habeas  corpus  cases  where  a  party  is  asrested  as  a 
fugitive  from  justice  from  another  State.|-Matter  of 
Manchester,  5  Cal.,  p.  237. 
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1 549.     (§  666.)     A  magistrate  may  issue  a  warrant  Majjistrate 
for  the  apprehension  of  a  person  so  charged,  who  flees  warrant 
from  justice  and  is  found  in  this  State. 

Note.— See  note  to  Sec.  1548. 

1650.     (§  667.)     The  proceedings  for  the  arrest  and  ?«>«J«d^ 
commitment  of  a  person  charged  are,  in  all  respects,  JJJJJJit?** 
similar  to  those  provided  in  this  Code  for  the  arrest  po«in^**'* 
ariid  commitment  of  a  person  charged  with  a  public     "' 
ctffense  committed  in  this  State,  except  that  an  exem- 
plified copy  of  an  indictment  found,  or  other  judicial 
proceedings  had  against  him  in  the  State  in  which  he 
is  charged  to  have  committed  the  offfense,  may  be  re- 
ceived as  evidence  before  the  magistrate. 

1551.  (§  668.)     If,  from  the  examination,  it  ap-  when  and 

^^  ^  '  >  1^   for  what 

pear  that  the  accused  has  committed  the  crime  alleged,  ^^mmftt^ 
the  magiijtnite,  by  warrant  reciting  the  accusation, 
must  commit  him  to  the  proper  custody  in  his  county, 
for  such  time,  to  be  specified  in  the  warrant,  as  the 
magistrate  may  deem  reasonable,  to  enable  the  arrest 
of  the  fugitive  under  the  warrant  of  the  Executive 
of  this  State,  on  the  requisition  of  the  executive 
authority  of  the  State  in  which  he  committed  the 
offeose,  unless  he  gives  bail  as  provided  in  the  next 
section,  or  until  he  is  legally  discharged. 

1552.  (§  669.)     The    magistrate   may  admit  the  ffiB. 

admission 

person  arrested  to  bail  by  an  undei-taking  with  suffi-  tobaiL 
cient  securities,  and  in  such  sum  as  he  deems  proper, 
for  his  appearance  before  him  at  a  time  specified  in 
the  undertaking,  and  for  his  surrender  to  arrest  upon 
the  warrant  of  the  Governor  of  this  State. 

1553.  (§  670.)     Immediately  upon  the  arrest  of  the  Magistrate 

must  notify 

person  charged,  the  magistrate  must  give  notice  thereof  District 
to  the  District-Attorney  of  the  county.  *^«  *"«»*• 

1554.  (§  671.)     The'District  Attorney  must  imme-  Duty  of  the 

District 

diately  thereafter  give  notice  to  the  executive  authority  Attorney. 
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of  the  State,  or  to  the  Prosecuting  Attorney  or  presid- 
ing Judge  of  the  Court  of  the  city  or  county  within 
the  State  having  jurisdiction  of  the  offense,  to  the  end 
that  a  demand  may  be  made  for  the  arrest  and  surreii- 
der  of  the  person  charged. 

1556.  (§  672.)  The  pereon  arrested  must  be  dis- 
charged from  custody  or  bail,  unless,  before  the  expira- 
tion of  the  time  designated  in  the  warrant  .or  under- 
taking, he  is  arrested  under  the  warrant  of  the  Gov- 
ernor of  this  State. 

1566.  (§  673.)  The  magistrate  must  return  his 
proceedings  to  the  next  Count^Couit  of  the  county, 
which  must  thereivnon  inqu^  into  tlie  cause  of  the 
arrest  and  detentLM^of  thQ/i)ei-son  charged,  and  if  he 
is  in  custody,  or  the  tiim^^vrf^rrest  has  not  elapsed, 
it  may  discharge  him/m)rii?etention,  or  may  order  his 
undertakiufi:  of  baif  to  be  canceled,  or  may  continue 
his  detention  forX  longer  time,  or  readmit  him  to  bail, 
to  appear  and  surrender  himself  within  a  time  to  be 
specified  in  the  undertaking. 

1557.  (§  674.)  When  the  Governor  of  this  State, 
in  the  exercise  of  the  authority  conferred  by  Section  2, 
Article  IV  of  the  Constitution  of  the  United  States,  or 
by  the  laws  of  this  State,  demands  from  the  executive 
authority  of  any  State  of  the  United  States,  or  of  any 
foreign  Government,  the  surrender  to  the  authorities  of 
this  State  of  a  fugitive  fi'om  justice,  who  has  beeu 
found  and  arrested  in  such  State  or  foreign  Govern- 
ment, the  accounts  of  the  person  employed  by  him  to 
bring  back  such  fugitive  must  be  audited  by  tie  Board 
of  Examiners,  and  paid  out  of  the  State  Trealuiy. 

Note.— stats.  1854,  p.  169;  State  Constl  Art,  IV, 
Sec.  2.  The  fact  that  a  fugitive  from  justfte  bad  not 
been  heard  of  for  sixteen  months,  and  thai  he  was  s 
passenger  on  a  particular  vessel,  and  the  vessel  and 
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crew  had  never  been  heard  from,  is  not  sufficient  to  raise 
a  le^l  presumption  of  his  death.^Ashbuiy  vs.  San- 
ders, 8  Gal.,  p.  62. 

1558.    No  compensation,  fee,  or  reward  of  any  n<>J|5<>' 
['  kind  can  be  paid  to  or  received  by  a  public  officer  J®^^^ 
of  this  State,  or  other  person,  for  a  service  rendered  uJ^oe?^ 
in   procuring  from  the  Governor  the  demand  men-  ST"^ 
f.  tioned  io  the  last  section,  or  the  surrender  of  the  offbgiuvss, 
fugitive,  or  for  conveying  him  to  this  State,  or  de- 
taining him  therein,  except  as  provided  for  in  such 
section. 

Note.— N.  Y.  Or.  Pr.,  Sec.  907.  This  Chapter  is 
desij^ned  to  regulate  a  very  important  branch  of 
criminal  practice.  The  power  to  demand  a  fbgitive 
from  Justice  is  one  of  the  most  delicate  acts  of  sovereign 
authority,  and  should  only  be  exercised  in  cases  where 
the  public  wel&re  dem&nds  it.  The  cases  in  which  its 
exercise  is  most  frequently  called  for,  though  fklling 
within  the  legal  definition  of  public  offenses,  are  rather 
of  a  private  than  a  public  character,  such  as  false  pre- 
tenses, and  the  like;  and  it  is  well  known  that  the 
Executive  has  always  been  in  the  habit  of  scrutinizing 
them  with  great  jealousy.  And  in  these  cases  a  large 
portion,  if  not  a  m^jerity,  of  the  applications  for  the 
exercise  of  this  high  prerogative  on  the  part  of  the 
Governor  are  made,  not  directly  by  the  public  authori- 
ties, but  by  the  private  party  on  whose  complaint  the 
prosecution  is  instituted.  They  are  informed,  more- 
over, that  it  has  been  the  practice  of  those  who  have 
filled  the  executive  chair,  in  some,  if  not  in  all, 
instances  of  public  prosecutions  for  this  offense,  to 
require  that  the  party  on  whose  application  the  requisi- 
tion is  granted  bear  the  expense  of  its  execution.  This 
practice  has  no  doubt  proceeded  upon  the  principle 
that  these  prosecutions  are  so  far  of  a  private  character 
as  to  justify  the  Executive  in  imposing  this  condition, 
with  a  view  to  save  the  public  treasuiy  from  an  un- 
necessary burden.  Whatever  may  be  the  r^on  for 
it,  the  Commissioners  are  constrained  to  believe  that 
it  should  not  exist.  Its  tendency  is  to  convert  the 
officer  with  whom  the  requisition  is  intrusted  rather 
into  a  private  than  a  public  agent.  It  has  frequently 
happened  that  the  person  to  whom  the  requisition  has 
been  delivered  has  gone  with  it  to  a  remote  State  on 
the  strength  of  its  possession,  has  negotiated  for  settle- 
ment of  the  debt  out  of  the  fraudulent  contraction  o 
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which  it  arose,*  and,  holdlnf^  it  as  a  rod  over  the  paztj, 
has  wrung  from  his  fears  a  compromise  of  the  proaeca- 
tion.    Nor  is  this  to  be  wondered  at.    Proc^ecutions  of 
this  nature  seldom  spring  from  the  mere  love  of  jns^ 
tice,  but  ordinarily  are  rather  prompted  by  a  spirit  of 
revenge,  or  what  is,  perhaps,  more  frequently  the  case, 
of  cupidity.    The   officer,  therefore,  who*  takes  -tht 
requisition,  at  the  expense  of  a  private  part^,  will 
naturally  act  for  the  promotion  of  the  interests  of  his 
employer  rather  than  froin  the  mere  desir»  to  enforce, 
in  his  public  relation,  the  process  of  the  law.    He  will 
do  this,  from  no  motive  corrupt  in  itself,   perhaps, 
but  because  his  own  interests  are  equally  involved  in 
the  success  of  a  compromise  with  those  of  his  employer. 
The  Commissioners  do  not  propose  to  restrict,  in  any 
degree,  the  discretion  of  the  Executive,  or  the  manner 
of  its  exercise,  in  this  or  any  other  criminal  case.    But, 
believing  as  they  do,  that  the  highest  considerations  of 
policy  require  the  delusion  of  every  motive  of  pri^lite 
interest  in  the  execution  of  this,  more  than  in  that  of 
any  other  legal  process,  they  propose  by  this  Chapter 
that  where  a  requisition  is  granted'it  shall  be  executed, 
as  it  is  presumed  to  be  issued,  for  the  public  good 
alone,  and  that  the  public  treasuiy  shall,  therefore, 
answer  for  its  execution ;  and  that  the  officer  to  whom 
it  is  intrusted  shall  be  prohibited,  under  the  penalty 
of  a  misdemearfor  (see  Sec.  144),  from  receiving  any 
compensation,  fee,  or  reward  for  any  act  or  service  in 
respect  to  it,  except  as  provided  for  in  Sec.  1558. 


CHAPTER  V. 


MISCELLANEOUS  PROVISIONS  RESPECTING  SPECIAL  PROCEED- 
INGS OP  A  CRIMINAL  NATURE. 

Sectioh'  1562.  Parties  to  special  proceedings,  how  designated. 

1563.  Entitling  afidaviU. 

1564.  Subpoenas. 

Parties  to  1662.  The  party  prosecuting  a  special  progeeding 
eoedings,  of  a  crimiiial  nature  is  designated  in  this  CodI  as  the 
designated    complainant,  and  the  adveree  party  as  the  defeildant. 

Entitling  1563.    The  provisions  of  Section  1401,  in  respect 

to  entitling  affidavits,  are  applicable  to  such  pfoceed- 
ings. 
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1664.     The  Courts  and  magistrates  before  wliom  Subp<»na8. 
such  proceedings  are  prosecuted  may  issue  subpoenas 
for  witnesses,  and  punish  their  disobedience  in  the 
same  manner  as  in  a  criminal  action. 


TITLE  XIII. 

PROCEEDINGS  FOR  BRINGING  PERSONS  IMPRISONED 
IN  THE  STATE  PRISON,  OR  THE  JAIL  OF  ANOTHER 
COUNTY,  BEFORE  A  COURT. 

Section  1567.  Persons  imprison^  in  the  State  Prison  or  the  jail  of 

another  county,  how  hrought  before  a  Court. 

1567.     (§  683.)    When  it  is  necessary  to  have  a  per-  PerflonBim- 

8oa  imprisoned  in  the  State  Prison  brought  before  any  prlw^or- 

Court,  or  a  person  imprisoned  in  a  County  Jail  brought  anot^i^^ 

before  a  Court  sitting  in  another  county,  an  order  for  broSght  ^^, 

that  purpose  may  be  made  by  the  Court  and  executed  Court. 
by  the  Sheriff  of  the  county  wliere  it  is  made. 

Note.— Stats.  1851,  p.  212. 


TITLE   XIV. 

DISPOSITION  OF  FINES  AND  FORFEITURES. 
Section  1570.    Fines  and  forfeitures,  how  disposed  of. 


1570.  All  fines  and  forfeitures  collected  in  any  forfdtU?! 
Court,  except  Police  Courts,  must  be  applied  to  the  dSJosedof. 
payment  of  the  costs  of  the  case  in  which  the  fine  is 
imposed  or  the  forfeiture  incurred;  and  after  such  costs 
are  paid,  the  residue  must  be  paid  to  the  County  Treas- 
urer of  the  county  in  which  the  Court  is  held.  [Ap- 
proved March  30,  1874.] 
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must  be  paid  to  the  County  Treasurer  of  the 
county  inwEicl 

KoTB.— stats.  1851,  p.  2li 


Note. — The  section  numbers  of  Part  II  of  this  Code,^*Cxiinlsal 
Procedure,"  placed  thus:  (2  23),  (g  .S31),  and  so  on,  to  many  of  the  seo 
tions,  indicate  the  sections  of  the  original  Act  of  May  1st,  1851,  "Crim- 
inal Practice,"  which  are  retained  for  convenience  in  reference. 


PAET   III. 


OF  THE  STATE  PRISON  AND   COUNTY  JAILS. 


r 


PABT  III. 


OF  THE  STATE  PRISON  AND  COUNTY  JAILS. 


TITLE   I. 

OF  THE  STATE  PRISON  AND  THE  DISCHARGE  OP  PRIS- 
ONERS THEREFROM  BEFORE  THEIR  TERM  OF  SER- 
VICE EXPIRES. 

Chapter  L  Of  the  State  Prison. 

n.  Of  the  discharge  of  prisoners  before  the 
expiration  of  their  term  of  service. 


CHAPTER  I. 

OF   THE   STATE   PRISON. 


SscnoK  1573.  Under  the  charfi^e  and  control  of  a  Board  of  Directors. 

1574.  I'reaident  pro  tern  of  Senate,  when  to  act  as  Director, 

etc. 

1575.  Compensation  of  Directors. 

1576.  Board  must  adopt  rales  and  regulations. 

1577.  Board  may  appoint  Warden  and  other  officers. ' 

1578.  Duties  of  Clerk  and  other  officers. 

1579.  Monthly  reports  of  officers. 

1580.  Board  must  keep  account  of  the  fUnds  received,  etc., 

and  report  to  the  Governor. 

1581.  Persons  convicted  of  offenses  against  the  United  States 

to  be  received  in  the  prison. 

1582.  Disposition  of  insane  prisoners. 

1583.  State  Prison  Fund. 


526 


Pbkal  Cod£. 


Section  1584.  State  Prison  Fund,  how  disbursed. 
1685.  Board  cannot  contract  debts. 
.  1586.  Compensation  of  Sheriffs  for  transportation  of  ooo- 
victs. 

Under  tho,        1673.     The  State  Prison  is  under  the  charge,  cod- 

eharire  and  o     ' 

S?ardof^*  trol,  and  superintendence  of  a  Board  of  Directors,  con- 
Directors.     sisf.jng  of  the   Govenioi',  -Lieutenant  Governor,  and 

Secretary  of  State. 

• 

1674.  In  case  of  a  vacancy  in  the  office  of  liieu- 
tenant  Governor,  the  President  pro  tern  of  the  Senate 
may  perform  the  duties  and  receive  the  compensation 
provided  for  the  Lieutenant  Governor. 

1676.  The  Board  of  Directors  are  to  receive  the 
sum  of  sevefity-five  dollare  per  month,  each,  for  ex- 
penses incurred  by  them;  in  addition  to  which  the 
Lieutenant  Governor  is  paid  the  sura  of  ten  dollars 
per  day  for  each  day's  services  rendered  in  the  per- 
formance of  any  duty  at  the  Prison. 

Board  must       1676.     The  Board  must  adopt  rules  and  regulations 
riiioaand     for  tlic  discipline  of  prisoners  and  the  government  of 

regulations  '■  '■  *=•    . 

the  prison,  which  rules  must  be  printed,  and  copies 
thereof  furnished  to  every  officer  appointed  by  the 
Board. 

Board  may       1677.    The  Board  may  appoint  a  Warden,  Clerk, 
Warden       and  such  othcr  officers  as  may  be  necessary  for  the 

and  other 

officers.       management  and  safe  keeping  of  the  prisoners. 


President 
pro  tern 
of  Senate, 
when  to 
act  as 
Director, 
etc. 


Compens'a- 
tion  of 
Directors. 


Duties 
of  Clerk 
and  other 
officers. 


Monthly 
reports  of 
officers. 


1678.  The  Clerk  must  keep  a  record  of  the  trans- 
actions of  the  Board,  and  he  and  the  Warden  and  other 
officers  appointed,  must  perform  such  other  duties  as 
are  required  by  the  Board  or  the  rules  and  regulations 
adopted  thereby.. 

1679.  The  Warden  and  other  officers  appointed 
must  make  a  monthly  report  to  the  Board!  which 
must  contain  a  statement  of  business  done  ani  trans- 
actions had  in  their  several  depai-tmenta. 
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1680.    The  Board  must  keep  correct  aecouiits  of  Board 

mu8t  keep 

all  fhnds  received  from  proceeds  of  convict  labor,  and  ^^J^^^ 
appropriate  such  funds  to  the  maintenance  of  the  con-  etc!?ISd' 
victa  and  to  the  payment  of  prison  expenses,  and  must  S^o' 
malce  a  full  report  to  the  Governor  on  the  first  Monday      ^•™®''' 
of   each  August  next  before  the  assembling  of  the 
Xiegislature,  which  report  must  contain  a  complete 
statement  of  the  number  and  condition  of  the  prison- 
ers at  the  prison;  the  number  and  character  of  officers 
they  have  appointed,  and  the  monthly  pay  received  by 
each;  the  amount  of  expenses  incurred,  and  for  what; 
the  amount  and  condition  of  personal  property,  belong- 
ing to  the  State,  connected  with  the  State  Prison;  and 
the  actual  condition  of  the  buildings  and  property. 

1581.  The  authorities  of  the  State  Prison  must  PewoM 

,  convicted 

receive  into  the   prison  any  person  convicted  of  an  J^^^'fJ, 
offense  against  the  United  States,  and  keep  such  per-  &tati^to  be 
son  in  solitary  couiiuement  or  at  hard  labor,  or  in  con-  tSe^prfson? 
finement  with  or  without  hard  labor,  as  provided  in 
the  order  of  the  Court  pronouncing  sentence,  until 
legally  discharged,  the  United  States  supporting  such 
convict,  and  paying  the  expenses  of  the  execution  of 
hiB  sentence. 

• 

1582.  When  the  Physician,  Warden,  and  Captain  Disposition 

•^  '  -r  of  insane 

of  the  Yard  of  the  State  Prison,  after  an  examination,  prison®"- 
are  of  opinion  that  any  prisoner  is  insane,  they  must 
certify  the  fact  under  oath  to  the  Governor,  who  may, 
ia  his  discretion,  order  the  removal  of  such  prisoner  to 
the  Insane  Asylum.  As  soon  as  the  authorities  of  the 
asylum  ascertain  that  such  person  is  not  insane,  they 
must  immediately  notify  the  Warden  of  that  feet,  and 
thereupon  the  Warden  must  cause  such  prisoner  to  be 
at  once  returned  to  the  prison,  if  his  term  of  imprison- 
ment has  not  expired. 
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state 

Prison 

Fund. 


1583.  The  moneys  appropriated  by  the  Legisla- 
ture and  the  proceeds  of  the  labor  of  prisoners  consti- 
tute the  State  Prison  Fund. 

Note.— McCauley  vs.  Brook,  16  Cal.,  p.  11. 


Stato 
Prison 


1584.  The  moneys  in  the  State  Prison  Fund  are 
diSbure^  Applicable  to  the  payment  of  the  expenses  of  the  prison, 
and  the  salaries  of  the  Directors  and  officers  thereof. 
The  expenses  and  salaries  must  be  audited  and  allowed 
tbya  Board  of  Examiners  of  State  Prison  accounts, 
consisting  of  the  Attorney  General,  Treasurer,  and  G>n- 
troUer;  after  which,  upon  the  order  of  the  Board  of 
Directors,  the  Controller  must  draw  Ms  warrant  on  the 
Treasurer  therefor,  and  the  Treasurer  must  pay  the 
same  out  of  such  Fund. 


Board 
oannot 
eontraot 
debts. 


1585.     The  Board  of  Directors  cannot  contract  any 
debt  or  incur  any  liability  binding  upon  the  Statel 

Note.— The  preceding  Chapter  is  based  upon  th« 
followinK  Stats. :  1858,  p.  269,  Sees.  4,  5,  9,  10,  11, 12; 
1860,  p.  341,  Sec.  1;  1864,  p.  24,  Sec.  1;  1868,  p.  141, 
Sec.  1. 


1586.     Sheriffs  must  receive  for  prisj 


Compensa- 
tion of  t        r%  1-%   • 

Sheriffs  for   at  the  State  Jrnson  all  expenses  necj 

transporta-  ^  ^ 

tionof 

convicts. 


ers  delivered 
ily  incurred  in 
their  transportation^aiid  also  a/5ust  -f^A  reasonable 
compensation  for  their  Wn  a0^qe§i<C|feamount  of  the 
expenses  and  compensation  in  eacB  case  to  be  audited 
ai;id  allowed  by  the  Bo^d  of 'Examiners,  and  paid  out 
of  any  moneys  in  tjafe  State  Treasury  appropriated  for 
that  purpose. 

Note.— State  Prison  Makagemeitt  GenkbaixY. 
For  decisions  as  to  various  questions  concemingr  the 
State  Prison,  see  opinions  delivered  in  the  folloidng 
cases:  McCauley  vs.  "VVeller,  12  Cal.,  p.  531;  State  of 
Cal.  vs.  McCauley,  15  Cal.,  p.  430;  McCluley  vs. 
Brook,  16  Cal.,  p.  11.  For  fees  of  Sheriff  of  (an  Ber- 
nardino County,  see  Stats.  1871-2,  p.  494. 


15S6-     Contracts  for  employment  of  convict  labor.      P^ 

Haiglit.  45  Call.  631. 


V. 


16^ 
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^-     i'i-  Board  of  Directors  a^l  Leb;:ur„"d 

required  to  contract  for  provisions,  clolhing  medi 
8,  forage  fuel  a,d  other  supplies  for  the  prTso>'^- 
any  period  of  time  not  exceeding  one  vir   Tk 
^contract  shaU  be  riven  ta  ^^^  »!Z.-.  ^y '  '^^^  *«  V^ 
P  letting  thereof,  if  theprice  bidira  fair'and'iu*' 
ae  one,  and  not  greater  than  the  usual  mark 

and  price.     Eacli  bid  shall  be  accompanied  by*«>°er8  whom 

in  such  penal  sum  as  said  Board  shall  determin     '■°**^'*^ 
good  and  suflScient  sureties,  conditioned  for  tl  /f 

al  performance  of  the  terms  of  such  contradrto^  must  Or^u.      0 

fonf  .!^  HV^     ''  ^""^  ''^"'^'"°°«  °f  letting  Ae  Prison.  ^^^^y/<- 

contract  shall  be  given,  for  at  least  four  consecuis  reJT;  w^V"*     ^OC 

reeks,  in  two  daily  newspapers  in  the  cities  of  sTo     ?^       '"">•  ^^ 

asco  and  Sacramento;  and  also  four  b  ertions  >         *^'"     /^^ 

kly  paper  published  in  the  county  in  wSfl^^  '^'''^'^     ^//j 

.  is  situated.     If  all  the  bids  made  at  sulh  StL.'  ^'  ^"^^  ^^  /    / 

Bemed  unreasonably  high,  the  Board  may  i„  W  ^  ^'^^^  ^'V/ 

»tion,  decline  to  contract,  and  may  again  ^dvertis^  °^"°*^ 

•oposals  and  may  so  continue  to  renew  the  aler  ^or  «*«1^ 

exit  until  satisfactory  contracts  may  be  hud    Ind^^^^  ^^ 

;  X         K      ^°".'  "*y  contract  with  a";  one  of  nine 

:cu;usTadtXbttft:^r  ^^n=  ^^^ "« '^^  ^°^ 

or  shall  in  any  caL^  e.to^dtyoTd^h'r  tr^  •  f "' 
?.     No  bids  shall  be  accepted  and  .       !  P""^^'"  '"*  ^  * 

into  in  pursuance  thereof,'wht:ASt?r-  '"  *'^ 
iny  other  bid  made  at  the  nZ^y!^       ^^^''"  *«  ^^^ 

article,  and  where  a  cont^  t  caTbe  f"f   "'  "^^ 

bid.    When  two  or  more  bids  Jor  t>.  '*  "''^ 

lual  in  amount,  the  Board  mav  slTr.''^'^'^  ^«  P'^  ^^' 

,  all  things  considered,  mav  bv  il.        .      ^^  ""^^  'f^sal  to  fci*3ud. 

tor  the  interest  of  the  State,"^  t^,^;  "f^^*  "^^^^o^- 

tct  between  the  bidders,  as  in  their^L  r '^^  ^^'  »«  thus 

proper  and  right;  ;.o.«^,  nrcontlT^rilT  -^-* 

,  or  purchase  made,  where  either  of    Je  fit      ^'  ^on  or 


|cts  or  purchases  made  in  vToktton  of  ?"'•    ^' 
be  void.^  [Approved  Februai^th!  ml^'''^'"' 
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rejection  by  the  Board  of  Directors,  on  appeal  by  the 
prisoner.  Unless  the  Board,  on  appeal,  at  its  first  ses- 
sion thereafter,  rejects  the  forfeiture,  it  is  confixmed. 
Credits  once  forfeited  cannot  be  restored  except  by  the 
Board,  and  then  only  when  circumstances  render  such 
restoration  urgently  necessary.  The  above  provisions 
apply  to  all  persons  now  imprisoned  in  the  State  Prison, 
and  the  commutation  must  be  computed  from  Apiil 
fourth,  A.  D.  eighteen  hundred  and  sixty-four. 

NoTX.— Stats.  16e7~8,  p.  675,  6ec  1.  The  confinnt- 
tion  or  rejection  clause,  as  also  that  authorizing  the 
Warden  or  Resident  Director  to  acQudge  the  forfbitaiCf 
is  B  sugg^tion  of  Governor  Holden. 


^^ 


>^  Botfdto  1592.    The  Board  may  make  such  rules  and  regn- 

S'V     raiaeaad     lations  as  may  be  necessary  to  carry  into  effect  the 

^    '  reffttlatioos  •'  j  j 

prSiSoM*  provisions  of  this  Chapter,  and  may  declare  and  estab- 
gL^J^  lish  a  proper  scale  or  rate  of  debits  and  credits  for  good 
^^effeot    ^u(J^^t  Qp  misconduct,  which  shall  accompany  the  rules 

\\>^  of  discipline  of  the  prison,  and,  in  a  book  to  be  kep4 

for  that  purpose,  must  cause  to  be  entered  up,  at  the 
end  of  each  month,  the  result  of  credits  to  which  eadi 
prisoner  may  be  entitled,  and  on  the  firat  day  of  each 
month  announce  such  result  to  the  prisoners.  Evoy 
contractor  employing  convict  labor  must  keep  a  simi- 
lar record  of  the  conduct  of  all  prisoners  employed  by 
him,  and  submit  the  same  for  inspection  to  the  JBoaid 
at  the  end  of  each  month,  who  must  take  the  same  iiufco 
consideration  in  making  up  their  decision. 

Note.— stats.  1S68-4,  p.  866,  Sec.  2. 

Board,  1593.    At  the  end  of  every  month  the  Board  must 

report         report  to  the  Governor  of  this  State  the  names  of  all 

oredtts  to  ^ 

Goremor.  prisoners  whosc  terms  of  imprisonment  arl  about  to  , 
expire,  by  reason  of  the  benefits  of  this  CiLpter,  giv- 
ing in  such  report  the  terms  of  their  sentences,  the  | 
date  of  imprisonment,  the  amount  of  tota!  credits  ts  \ 
the  date  of  such  report,  and  the  date  whe  their  8«*. 
vice  would  expire  by  limitation  of  sent<  ice.     Thi 


Pbnal  Code.  581 

Governor,  at  the  expiration  of  the  term  for  which  any 
prisoner  has  been  sentenced,  less  the  number  of  days 
allowed  and  credited  to  him,  must  order  the  release  of 
such  prisoner,  by  an  order  under  his  hand  addressed 
to  the  Warden  of  the  prison,  in  such  mode  and  form 
as  he  may  deem  proper,  and  with  or  without  restora- 
tion to  citizenship,  according  in  his  discretion. 

Note.— stats.  1867-8,  p.  lU,  Sec.  1;  18«S-4,  p.  866, 
Sees.  4,  6. 

1594.     The  Board  must  grant  and  enter  upinfevor  Farther 

powers  of 

of  such  prisoners  whom  they  may  deem  worthy,  by  the  Board, 
reason  of  good  conduct  and  industry,  during  the  twelve 
months  prior  to  the  fourth  day  of  April,  A.  D.  eighteen 
hundred  and  sixty-four,  the  credits  authorized  by  Seo^ 
tion  1590,  not  exceeding  thirty  days,  the  same  to  be 
deducted  from  the  teim  of  their  imprisonment. 

Note.— Stats.  1867-8,  p.  675,  Sec.  1. 

1596.    The  Board  must  report  to  the  Legislature,  Board  miut 

report* 

at  each  regular  session,  the  names  of  any  persons  con- 
fined in  the  State  Prison  who,  in  their  judgment,  ought 
to  be  pardoned  and  set  at  liberty  on  account  of  good 
conduct  or  unusual  terms  of  sentence,  or  any  other  cause 
which,  in  their  opinion,  should  entitle  such  prisoners 
to  a  pardon.  Whenever  the  Legislature,  by  a  majority  Goyemor 
of  both  Houses,  recommend  to  the  Governor  that  any  pardon. 
or  all  of  the  persons  reported  be  pardoned  by  him,  he 
may  thereupon  pardon  such  prisoners. 

Note. — ^This  Chapter  embmces  the  provisions  of  an 
Act  to  confer  further  powers  upon  the  Gk>yemor  of  thiM 
State  in  relation  to  the  pardon  of  criminals,  approved 
April  4, 1864  (Stats.  1863^4,  p.  356);  an  Act  to  amend 
above  cited  Act,  approved  March  7, 1868  (Stats.  1867-^, 
p.  Ill);  an  Act  to  amend  above  cited  Act,  approved 
March  30, 1868  (Stats.  1867<8,  p.  675);  and  an  A6t  to 
authorize  the  Board  oi  State  Prison  Directors  to  recom- 
mend the  pardon  of  convicts  in  the  State  Prison,  ap- 
proved March  9, 1868  (Stats.  1867-8,  p.  116). 


582  Pbnal  Codi. 

TITLE  II. 

OF    COUNTY    JAILS, 

Section  1597.  County  Jails,  by  whom  kept  and  for  what  need. 

1598.  Rooms  required  in  County  Jails. 

1599.  Prisoners  to  be  classified. 

1600.  Prisoners  committed  mast  be  actually  oonfiDed. 

1601.  Sheriff  to  receive  prisoners  committed  by  United  Stata 

Courta. 

1602.  Sheriff  or  Jailer  answerable  for  safe  keeping^  of  sod 

prisoners. 

1603.  When  jail  of  a  contiguous  county  may  be  used. 

1604.  Keeper  of  Jail  in  continruous  county  to  receive  pm- 

oners* 

1605.  When  jail  in  contiguous  county  to  cease  to  be  used. 

1606.  Prisoners  to  be  returned  to  proper  county. 

1607.  Prisoners  may  be  removed  in  case  of  £re. 
1606.  Prisoners  may  be  removed  in  case  of  pestil^ice. 

1609.  Papers  served  on  Jailer  for  prisoner. 

1610.  Guard  for  jail. 

1611.  Sheriff  to  receive  all  persons  duly  committed. 

1612.  Prisoners  on  civil  process,  when  not  to  be  received. 

1613.  Prisoners  may  be  required  to  labor. 

1614.  Kules  and  regulations  for  the  performance  of  labor. 

Coanty  1597.     The  common  jails  in  the  several  counties 

whom  kept  of  this  State  are  kept  by  the  Sheriffs  of  the  counties 

and  for  ^        '' 

what  used,    in  which  they  are  respectively  situated,  and  are  used 
as  follows: 

1.  For  the  detention  of  persons  committed  in  order 
to  secure  their  attendance  as  witnesses  in  crimiziAl 
cases; 

2.  For  the  detention  of  peraons  charged  with  crime 
and  committed  for  trial; 

8.  For  the  confinement  of  persons  committed  for 
contempt,  or  upon  civil  process,  or  by  othe^  authori^ 
of  law; 

4.  For  the  confinement  of  persons  seiltenced  to 
imprisonment  therein  upon  a  conviction  forfcrime. 


/ 


1508.    Each  County  Jail  must  contain  1  sufficient 
number  of  rooms  to  allow  all  persons  belongiJg  to  either 
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one  of  the  followino:  classes  to  be  confined  separately  Kooma 
and  distinctly  from  persons  belonging  to  either  of  the  jpj^lJj^*^ 
other  classes: 

1.  Persons  committed  on  criminal  process  and  de- 
tained for  trial; 

2.  Persons  already  convicted  of  crime  and  held 
under  sentence; 

3.  Persons  detained  as  witnesses  or  held  under  civil 
process,  or  under  an  order  imposing  punishment  for  a 
contempt; 

4.  Males  separately  from  females. 

1500.    Persons  committed  on  criminal  process  and  Priflonen 

to  be 

detained,  for  trial,  persons  convicted  and  under*  sen-  oiaaaified. 
tence,  and  persons  committed  upon  civil  process,  must 
not  be  kept  or  put  in  the  same  room,  nor  shall  male 
and  female  prisoners  (except  husband  and  wife)  be 
kept  or  put  in  the  same  room. 

1600.  A  prisoner  committed  to  the  County  Jail  PrisoBen 
for  trial  or  for  examination,  or  upon  conviction  for  a  must  be 

'  *  ^  actually 

public  offense,  must  be  actually  confined  in  the  jail  «>nfin«<i« 
until  he  is  legally  discharged;  and  if  he  is  permitted 
to  go  at  large  out  of  the  jail,  except  by  virtue  of  a 
legal  order  or  process,  it  is  an  escape. 

1601.  The  Sheriff  must  receive,  and  keep  in  the  sheriff  to 
County  Jail,  any  prisoner  committed  thereto  by  pro-  pnaonera 
cess  or  order  issued  under  the  authority  of  the  United  g^S?*®* 
States,  until  he  is  discharged  according  to  law,  as  if  he  ^"*^ 
had  been  committed  under  process  issued  under  the 
authority  of  this  State;  provision  being  made  by  the 
United  States  for  the  support  of  such  prisoner. 

1602.  A  SheriflT,  to  whose  custody  a  prisoner  is  sheriff  or 
committed,  as  provided  in  the  last  section,  is  answer-  g**?®";^ 
able  for  his  safe  keeping  in  the  Courts  of  the  United  J® g^j^ 
States,  according  to  the  laws  thereof  prwonen. 
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When  jail        1 603.    Wlien  there  is  no  jail  in  the  county,  or  when 
oontipouB    the  iail  becomes  unfit  or  unsafe  for  the  confinement  of 

ooanty  may  ** 

be  used.  prisoners,  the  County  Judge  may,  by  a  written  appoint- 
ment filed  with  the  County  Clerk,  designate  the  jail  of 
a  contiguous  county  for  the  confinement  of  the  prison- 
ers of  his  county,  or  of  any  of  them,  and  may  at  anj 
time  modify  or  annul  the  appointment.  ' 

Note.— Stats.  1851,  p.  191. 


Keeper  of 

Jailm 

eonti^Qoiu 

eounty  to 

reeelre 

priaonen. 


1604.  A  copy  of  the  appointment,  certified  by  the 
County  Clerk,  must  be  served  on  the  Sheriff  or  Keeper 
of  the  jail  designated,  who  must  receive  into  his  jail 
all  prisoner  authorized  to  be  confined  therein,  pursu- 
ant to  the  last  section,  and  who  is  responsible  for  the 
safe  keeping  of  the  persons  so  committed,  in  the  same 
manner  and  to  the  same  extent  as  if  he  was  Sheriff  of 
the  county  for  whose  use  his  jail  is  designated,  and 
with  respect  to  the  persons  so  committed  he  is  deemed 
the  Sheriff  of  the  county  from  which  they  were  re- 
moved. 

Note.— Stats.  1851,  p.  191. 

1606.    When  a  jail  is  erected  in  the  county  for  the 
oontiiiuons    usc  of  which  the  designation  was  made,  or  ita  jail  i^ 

county  to  ^  ?  ,» 

eeaae  to  be  rendered  fit  and.  safe  for  the  confinement  of  prisoner, 
the  County  Judge  of  that  county  must,  by  a  written 
revocation,  filed  with  the  County  Clerk  thereof  de- 
clare that  the  necessity  for  the  desigffition  has  ceased, 
and  that  it  is  revoked. 


When 
jail  in 


used. 


Prisonen 
to  be 
returned 
to  proper 
county. 


1 606.  The  County  Clerk  must  immediately  serve 
a  copy  of  the  revocation  upon  the  Sheriff  of  the  countj, 
who  must  thereupon  remove  the  prisoners  to  the  jail  of 
the  county  from  which  the  removal  was  had.i 

Prisoners         1607.    When  a  County  Jail  or  a  buildinacontigu- 
removed  in  OU8  to  it  is  ou  fire,  and  there  is  reason  to  alprehend 

case  of  fire.   •  ■ 

that  the  prisoners  may  be  injured  or  endangered,  the 
Sheriff  or  Jailer  must  remove  them  to  a  safeland  con- 
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venient  place,  and  there  confine  them  as  long  as  it  may 
be  necessary  to  avoid  the  danger. 

1608.  WTien  a  pestilence  or  contarious  disease  Priaonon 

■^  *^  •  maybe 

breaks  out  in  or  near  a  jail,  and  the  physician  thereof  ^^^l^  ^ 
certifies  that  it  is  liable  to  endanger  the  health  of  the  p«»^i«»oe. 
prisoners,  the  County  Judge  may,  by  a  written  ap- 
pointment, designate  a  safe  and  convenient  place  in 
the  county,  or  the  jail  in  a  contiguous  county,  as  the 
place  of  their  confinement.  The  appointment  must 
be  filed  in  the  oflBlce  of  the  County  Clerk,  and  author- 
ize the  Sheriff"  to  remove  the  prisoners  to  the  place  or 
jail  designated,  and  there  confine  them  until  they  can 
be  safely  returned  to  the  jail  from  which  they  were 
taken. 

1609.  A  Sheriff  or  Jailer  upon  whom  a  paper  in  Papew 

^  senredon 

a  judicial  proceeding,  directed  to  a  prisoner  in  his  cus-  Ja»i«for 
tody,  is  served,  must  forthwith  deliver  it  to  the  pris- 
oner, with  a  note  thereon  of  the  time  of  its  service. 
For  a  neglect  to  do  so  he  is  liable  to  the  prisoner  for 
all  damages  occasioned  thereby, 

1610.  The  Sheriff,  when  necessary,  may,  with  the  .Gaardfor 
assent  in  writing  of  the  County  Judge,  or  in  a  city,  of 

the  Mayor  thereof,  employ  a  temporary  guard  for  the 
protection  of  the  County  Jail,  or  for  the  safe  keeping 
of  prisoners,  the  expenses  of  which  are  a  county 
charge. 

1611.  The  Sheriff  must  receive  all  persons  com-  sheriff  to 

receive  all 

mitted  to  jail  by  competent  authority,  and  provide  \^™ 
them  with  necessary  food,  clothing,  and  bedding,  for  «>ni"^tted 
which  he  shall  be  allowed  a  reasonable  compensation, 
to  be  determined  by  the  Board  of  Supervisors,  and, 
except  as  provided  in  the  next  section,  to  be  paid  out 
of  the  County  Treasury. 

1612.  Whenever  a  person  is  committed  upon  pro- 
cess in  a  civil  action  or  proceeding,  except  when  the 
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Priapnera  people  of  this  State  are  a  party  thereto,  the  Sheriff  is 
wheolDotto  ^^*  hound  to  receive  such  person,  unless  security  is 
be  received  given  ou  the  part  of  the  i^rtj  at  whose  instance  the 
process  is  issued,  by  a  deposit  of  money,  to  meet  the 
expenses  for  him  of  necessary  food,  clothing,  and  bed- 
ding, or  to  detain  such  person  any  longer  than  these 
expenses  are  provided  for.  This  section  does  not  apply 
to  cases  where  a  party  is  committed  as  a  punishmezit 
for  disobedience  to  the  mandates,  process,  writs^  at 
orders  of  Court. 

Note. — ^The  preceding  Chapter  is  based  upon  the 
statutes  of  1851,  p.  191,  Sees.  17,  19,  20,  21,  22, 23,^ 
25,  26,  2B,  29,  30,  81,  32,  40,  42. 

PriBonen         1613.    Pcrsons  Confined  in  the  County  Jail  under  a 

may  be 

jjgj^to  judgment  of  imprisonment  rendered  in  a  criminal 
action  or  proceeding,  may  be  required  by  an  order  of 
the  Board  of  Supervisors  to  perform  labor  on  the  pub- 
lic works  or  ways  in  the  county. 

Rnieeand        1614.    The   Board  of   Supervisors   making  sach 

repiIaiioDB  , 

fop  the  per-  order  may  prescribe  and  enforce  the  rules  and  regula- 
of  labor,      tions  Under  which  such  labor  is  to  be  performed. 


Approved  February  14th,  1872. 

NEWTON  BOOTH, 


Qovemor. 
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[Being  alike  applicable  to  all  the  Codes,  there  is  here  inserted:] 

PART  V -POLITICAL  CODE. 

OF  THE  DEFINITION  AND  SOURCES  OP  LAW— EFFECT 
AND  PUBLICATION  OF  THE  CODES,  AND  THE  EX- 
PRESS REPEAL  OF  STATUTES. 

« 

Title    L  Definition  and  Sources  of  the  Law. 
n.  Effect  of  the  Codes. 
m.  Publication  of  the  Codes  and  Statutes 

continued  in  force. 
IV.  Express  Repeal  of  Statutes. 


TITLE   I. 

DEFINITION  AND  SOURCES  OF  THE  LAW. 

Sectiok  4466.  Definition  of  law. 

4467.  How  expressed. 

4468.  Common  law,  when  rule  of  decision. 

4466.  Law  is  a  solemn  expression  of  the  will  of  Deflnitioii 

n      ^         r.  of  law. 

the  supreme  power  of  the  State. 

4467.  The  will  of  the  supreme  power  is  expressed:  •  How 

expressed. 

1.  By  the  Constitution; 


2.  By  statutes. 


4468.    The  common  law  of  England,  so  far  as  it  is  Common 

law,  when     \ 

not  repugnant  to  or  inconsistent  with  the  Constitution  yieof        > 
of  the  United  States,  or  the  Constitution  or  laws  of  this  ^ 

State,  is  the  rule  of  decision  in  all  the  Courts  of  this 
State. 

Note.— Act  of  April  13, 1850;  State.  1850,  p.  219. 
68 
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TITLE    II. 


EFFECT  OF  THE  CODES. 

Sectiost  4478.  Construction  of  the  Codes  with  relation  to  the  Uwi 

passed  at  the  present  session. 

4479.  Laws  passed  at  present  session  prevail. 

4480.  Construction  of  Codes  with  relation  to  each  other. 

4481.  Conflicts  between  Titles,  which  to  prevail. 

4482.  Conflicts  between  Chapters,  which  to  prevail. 

4483.  Conflicts  between  Article^  which  to  prevail. 

4484.  Conflicting  sections  of  the  same  Title,  which  to  prevaiL 


Gonstnio- 
tion  of  the 


Laws 
passed  at 
present 
session 
prevail. 


4478.  With  relation  to  the  laws  passed  at  -the 
CodesVijh   present  session  of  the  Legislature,  The  Political  Code, 

relation  to     -^  o  ?  "^ 

Swed'St     Civil  Code,  Code  of  Civil  Procedure,  and  Penal  Code, 
th^present  jj^^g^  jj^  construed  as  though  each  had  been  passed  on 

the  first  day  of  the  present  session. 

4479.  If  the  provisions  of  any  law  passed  at  the 
present  session  of  the  Legislature  contravene,  or  are 
inconsistent  with,  the  provisions  of  either  of  the  four 
Codes,  the  provisions  of  such  law  must  prevail. 

KoTE. — This  section  is  but  another  form  of  stating 
the  proposition  contained  in  the  preceding  one.  It  is 
placed  here,  not  because  it  is  necessary,  but  to  oonTsy 
to  the  layman  the  idea  which  the  preceding  section  ccn- 
veys  to  the  rofessional  reader. 

4480.  "With  relation  to  each  other,  the  provisions 
of  the  four  Codes  must  be  construed  (except  as  in  the 
next  two  sections  provided)  as  though  all  of  such  Codes 
had  been  passed  at  the  same  moment  of  time  and  were 
parts  of  the  same  statute. 

4481.  If  the  provisions  of  any  Title  conflict  with 
or  contravene  the  provisions  of  another  Titles  the  pro- 
visions of  each  Title  must  prevail  as  to  all  mi  ters  and 
questions  arising  out  of  the  subject  matte 
Title. 


Constme- 
tionof 
Codes  with 
relation  to 
each  other. 


Conflict 
between 
Titles, 
which  to 
preraiL 


Conflicts 
between 
Chapters, 
which  to 
preyail. 


4482.     If  the  provisions  of  any  Chapte 
with  or  contravene  the  provisions  of  anothei 


of  such 


/ 


conflict 
Chapter 


Penal  Codb.  539 

of  the  same  Title,  the  provisions  of  each  Chapter  must 
prevail  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  Chapter. 

4483.  K  the  provisions  of  any  Article  conflict  with  Conflicts 

*  *^  between 

or  contravene  the  provisions  of  another  Article  of  the  ^J^^*2  to 
same  Chapter,  the   provisions  of  each  Article  must  p^«^"^' 
prevail  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  Article. 

4484.  If  conflictinsr  provisions  are  found  in  differ-  Conflicting 

^   ^  sections  of 

ent  sections  of  the  same  Chapter  or  Article,  the  pro-  ^ntil*™* 
visions  of  the  sections  last  in  numerical  order  must  prVvidL* 
prevail,  unless  such  construction  is  inconsistent  with 
the  meaning  of  such  Chapter  or  Article. 


TITLE    III. 

PUBLICATION  OF  THE  CODES. 
Section  4494.  Codes  not  published  as  part  of  the  statutes. 

4494.     The   Codes  passed  at  this  session  of  the  Codes  not 

published 

Legislature  must  not  be  published  as  a  part  of  the  gj^^^^jj^ 
statutes  passed  at  this  session,  but  provision  must  be 
made  by  law  for  their  publication. 


TITLE    IV. 

EXPRESS  REPEAL  OP  STATUTES. 

Section  4504.  Repeal  of  repealed  statutes  not  to  imply  that  they  were 

in  force. 
4505.  Express  repeal  of  statutes  to  be  provided  for. 

Repeal  of 

4504.     The  repeal  of  any  statute  or  part  of  a  statute  repealed 

^  *^  ^  statutes 

heretofore  repealed  must  not  be  construed  as  a  deela-  f^^fc^h^t 
^tion,  express  or  by  implication,  that  such  statute  or  £  foxJe.^* 
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part  of  a  statute  has  been  in  force  at  afty  time  eubae- 
quent  to  such  first  repeal. 

fcJSS^f  ^505-  The  express  repeal  of  statutes  will  be  pro- 
b?p?S^id^  ^^^^  ^^^  ^y  *  separate  statute,  and  sucP^'SJute  after 
''**'•  its  passage  must  be  construed  in  the  same  manner  and 

must  have  like  effect  as  if  it  were  part  of  this  Code. 

iN  Act  providmg  for  the  Htinoval  of  CivU  Officers^  for  a  viola&on  of 

Official  Duties, 
{Enacting  Clause,] 

Sbction  1.  Any  meinl>er  of  any  Board  of  Directors,  Board  of  Com-  . 
missioners,  or  other  Board  of  Officers,  State,  city,  county,  or  district, 
or  other  person  who  has  been  elected  or  appointed,  or  who  shall  here- 
iifter  be  elected  or  appointed  to  hold,  control,  build,  or  manage  any 
public  building  of  the  State,  or  of  any  county,  city,  or  city  and  county, 
,iu  this  State,  or  to  hold,  control,  manage  or  disburse  any  of  the  public 
funds  of  this  State,  or  of  any  county,  city,  or  city  and  county  in  this 
State,  or  any  person  acting  by,  through,  or  under  the  authority  of  any 
such  Board  of  Directors,  Board  of  Commissioners,  or  other  Board  of 
'  Officers,  or  other  persons,  as  aforesaid,  or  any  other  officer  in  the 
State  who  shall  be  guilty  of  a  willful  violation  of  any  of  the  provisions 
of  the  statute  under  which  he  or  they  were,  or  may  be  hereafter  elected 
or  appointed,  or  of  any  other  statute  or  statutes  of  this  State  prescribing 
or  defining  their  duties  and  powers,  or  pas9»d  for  their  government  and 
control,  or  who  shall  be  guilty  of  any  other  willful  violation  of  official 
duty,  shall  be  deprived  of  his  office,  and  otherwise  punished,  in  ac- 
cordance with  the  provisions  of  section  two  of  this  Act. 

Sec.  2.  Whenever  any  complaint  in  writing,  duly  verified  by  the  oath 
of  any  complainant,  shall  be  presented  to  the  District  Court,  alleging 
that  ixny  of  the  officers,  or  other  persons  referred  to  in  section  one  of 
this  Act,  have,  within  the  jurisdiction  of  said  Court,  been  guilty  of  a 
violation  of  the  provisions  of  said  section,  or  of  any  other  statuLe  or 
statuies  of  this  State  which  have  been,  or  may  hereafter  be,  passed 
for  their  j^overnment  and   control,  or  prescribing  or  defining  their 
duties 'and  powers,  it  shall  be  the  duty  of  said  Court  to  cite  the  party 
or  parties    charged    to  appear    before  him    on    a  certain  day,    not 
more  than  ten  nor  less  than  five  days  from  the  time  when  said  com- 
plaint shall  be  presented  ;  and  on  that  day,  or  some  subsequent  day. 
not  more  than  twenty  days  from  that  on  which  said  complaint  is  pre 
sen  ted,  shall  proceed  to  hear,  in  a  summary  manner,  the  complain^  anc 
evidence  offered  in  support  of  the  same,  and  the  evidence  offe: 
the  party  or  parties  complained  of  ;  and  if  in  such  hearing  it  shal 
pear  that  the  charge  or  charges  contained  in  said  complaint  a] 
plaint  are  sustained,  the  Court  shall  enter  a  decree  that  said  pai 
parties  complained  of  shall  be  deprived  of  his  or  their  office  or  poi 
and  shall  enter  judgment  for  one  hundred  dollars  in  favor  of  the 
plainant,  and  for  such  costs  as  are  allowed  in  civil  cases. 

Skc.  3.  This  Act  shall  not  be  construed  to  repeal  or  impair  the| 
visions  of  any  other  Act  concerning  officers  in  force  at  the  time  ol 
passage  hereof,  but  shall  be  construed  to  be  a  cumulative  remed; 
the  enforcement  of  official  duty,  and  not  otherwise. 

[Approved  March  30,  1874.     Effect  immediately.] 


An  Act  to  prevent  the  6ale  of  Intoxicating  Beverages  on  Election  Bays. 

(Enacting  Gkiiise.) 

Section  1.  It  shall  not  be  lawful  for  any  person  or  persons  keeping 
a  public  house,  saloon,  or  drinking  place,  either  licensed  or  unlicensed, 
to  sell,  give  away,  or  furnish  spirituous  or  malt  liquors,  wine,  or  any 
other  intoxicating  beverages,  on  any  part  of  any  day  set  apart,  or  to  be 
set  apart,  for  any  general  or  special  election,  by  the  citizens,  in  any 
,  \  election  district  or  precinct  in  any  of  the  counties  within  the  State, 

where  an  election  is  in  progress,  during  the  hours  when  by  law  in  said 
district  or  precinct  the  election  polls  are  required  to  be  kept  open. 

Sec.  2.  Any  person  or  persons  violating  the  provisiouK  of  this  Act, 
shall  be  deefUed  guilty  of  a  misdemeanor. 

Sjec.  3.  This  Act  shall  take  effect  from  and  after  its  passage.  [Ap- 
pToved  March  7,  1874.] 


NOTE. 


rn^ 


In  many  of  the  notes  to  Thk  Pesai.  Com  it  is  said  that  the  Acts  of  1872,  amenda- 
toiy  of  Acts  existing  prior  to  the  adoption  of  the  Code,  were  void  under  Section 
330  of  the  Political  Code.  This  is  an  incorrect  expression;  the  statutes  so  existing, 
as  also  the  Acts  of  1872,  amendatory,  etc.,  thereof,  constitute  the  law  for  all  pur- 
poses, prior  to  January  Ut,  1873,  when  the  Code  goes  into  effect,  and  will  remam 
the  pre8xisting  kw.  The  Codetaking  effect  January  1st,  1878,  supersedes  them  at 
that  time,  but  they  are  not  void.— Eva. 
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The  references  are  to  the  Sections. 

A 

ABANDONMENT—  Section, 

of  child 271 

ABDUCTION— 

of  women 266 

of  females,  for  purpose  of  prostitution 267 

jurisdiction  of  indictments  for 784 

ABORTION- 

administerinff  drugs  to  procure  miscarriage 274 

submitting  to  an  attempt  to  produce  miscarriage 275 

evidence  on  trial  for ^ 1106 

ACCESSOBIES— 

who  are « « 32 

punishment  of. 88 

in  a  duel 228 

to  a  lottery 822 

to  a  misdemeanor 659 

jurisdiction  of  indictment  against. 791 

before  the  tkct,  same  as  principals ^ 970 

may  be  indicted,  how 971 

though  principal  has  not  been 972 

ACCOMPLICE— 

evidence  of* 1111 

ACCOUNTS- 

fiilsification  of  public 424 

of  corporations,  fraudulently  keeping 568 

ACCUSATION— 

against  officers,  to  be  presented  by  Grand  Jury 758 

form  of. 759 

how  transmitted  and  served 760 

69 — Penal. 
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ACCUSATION—   (CkmHnued,)  Sectioiu 

prosecuting^  if  defendAnt  does  not  appear ...^^  781 

defendant  may  demur  or  answer 7G2 

form  of  demurrer  to ^ 76S 

manner  of  denial  of. -  7H 

if  demurrer  overruled,  defendant  must  answer - «  7S 

plea  of  guilty  of. .—  768 

trial  of. ~  787 

parties  to,  entitled  to  process  for  witnesses 706 

judgment  on  conviction 769 

appeal,  how  taken *  7?D 

what  prosecution  must  be  by 889 

in  what  Court  found 889 

ACQUITTAI/- 

foreign 

former,  in  certain  cases  bar  to  indictment .~..  7 

ib 791 

what  is  not  former 10^ 

what  is  former 1(SS 

effect  of,  for  higher  offense 1023 

defendant  discharged  or  not,  on... 1164 

ib 1447 

ground  for 1096 

ACTION— 

defending  in  certain  cases ...~  18S 

See  Criminal  Action. 

ACTS- 

commission  of,  prohibited 177 

made  punishable  by  different  provisions ^4 

punishable  under  foreign  law 696 

establishing  Code,  to  take  effect 1 

how  cited •  34 

certain,  continued  in  force ~  S 

not  retroactive 3 

enumerated,  which  are  not  repealed «  S3 

ADJOURNMENT— 

Court  may  have,  while  jury  is  deliberating 1148 

final,  discharges  the  jury 1143 

ADULTERY— 

what  and  how  punished,  note  to 

ADULTERATION— 

of  food,  drugs,  liquors,  etc 

ADVERTISEMENT— 

of  indecent  publications 

of  lottery , 

See  PUBLICATIOK. 
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AFFIDAVIT—  Section. 

voluntary 151 

ib 152 

entitling 1401 

ib 1460 

ib 1508 

for  change  of  venue 1034 

Ibr  examination  on  commission... 1352 

AFFIRMATION-See  Oath. 

ALAMEDA  COUNTY— 

Act  to  protect  game  and  fish  in,  continued  in  force,  Subdivision  11..  23 

AMUSEMENTS— 

certain,  prohibited  on  Sunday 299 

AMUSEMENTS,  PLACES  OF— See  Thkatebs. 

ANIMALS— 

putting  dead  in  streets,  etc 874 

poisoning 596 

killing,  maiming,  etc 597 

preventing  cruelty.  Acts  continued  in  force,  Subdivision  4 23 

ANSWER- 

to  articles  of  impeachment 743 

to  arraignment 990 

See  Plea. 

APOTHECARY- 

omitting  to  or  wrongAilly  labeling  drugs 880 

APPEAL— 

how  taken  on  judgment  of  removal  from  office 770 

who  may  take 1236 

parties,  how  designated  on 1286 

when  may  be  taken  by  defendant 1237- 

when  may  be  taken  by  the  people 1238 

when  taken 1239 

ib 1466 

how  taken 1240.«i^ 

ib 1467 

notice  of,  how  served 1241 

effect  of,  by  the  people 1242 

effect  of,  by  defendant 1248  ^ 

duty  of  clerks  upon 1240« 

certificate  of  appellate  Court  to  be  filed 1248^ 

duty  of  Sheriff  thereon 1244 

to  restore  the  defendant 1245 

dismissal  of,  for  irregularity 1248 

dismissal  of,  for  want  of  return 1249 

when  to  be  heard  and  determined 1258 


548  INDBX. 

APPEAL—   (CoTUinued.)  •  Sectkn. 

arf^mentof 1253 

number  of  counsel  lobe  heard  on ^ 1^ 

appearance  of  defendant  not  necessary  on- 1255 

judgment  on 12S8 

what  may  be  reviewed  on ^  12S9 

power  of  appellate  Court  on. •-... 128D 

where  new  trial  to  be  had  on 1261 

ib 1469 

statement  on 146B 

proceedings,  if  dismissed 1470 

bail  on -  1291 

qualifications  and  how  put  in 12S 

APPEARANCE— 

of  defendant  on  impeachment ~  712 

of  defendant  to  answer  accusation 761 

of  defendant  for  arraignment 977 

of  defendant  on  trial 1013 

of  defendant  when  jury  renders  verdict 114S 

of  defendant  on  appeal  not  required ISS 

of  corporations  to  answer  charges ^ 1396 

APPELLATE  COUBT— 

presence  of  defendant  not  required  in 12S5 

judgment  of. 1258 

ib 13» 

judgment  of,  how  entered  and  remitted 1264 

when  jurisdiction  of,  ceases 1265 

APPOINTMENT— 

buying,  to  office 7% 

receiving  reward  for.. 74 

APPRENTICES— 

aiding  to  desert,  and  harboring 646 

AQUEDUCTS- 

destroying  or  injuring , 607 

ARBITRATOR— 

improper  attempts  to  influence... 96 

misconduct  of. 96 


J 


ARGUMENT- 

tojury 

of  appeal 

ARMS— 

having  unlawful  possession  of. 
selling  State 


..    10» 
..     12^2 


443 
413 
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ABSOK—  Section. 

defined" 447 

ownership  of  the  building 452 

degrees  of. * 463 

ib 454 

punishment  of 455 

**  burning  *'  defined 451 

AKRAIGNMENT- 

of  defendant,  when  indictment  filed 976 

defendant,  when  to  be  present  at ^7 

if  in  custody,  must  be  produced 978 

if  discharged,  bench  warrant  to  issue 979 

must  be  informed  of  his  rights  on 987 

how  made • 988 

proceedings^  on,  in  certain  case 989 

time  allowed,  and  how  di»fendant  may  answer 990 

for  judgment 1200 

ARREST— 

ofilcers  refusing  to  make 142 

making  without  lawful  authority 146 

refusing  to  aid  ofiScer  in  making 150 

defined 884 

how  made  and  what  restraint  allowed 835 

by  peace  ofi&cers 836 

by  private  persons 837 

magistrates  may  order 838 

persons  making,  may  summon  aid ^  839 

when  may  be  made 840 

how  made 841 

if  made  on  warrant,  it  mus^t  be  shown..,., 842 

what  force  may  be  used 843 

doors  and  windows  may  be  broken 844 

ib 845 

weapons  may  bo  taken  from  person  arrested 846 

duty  of  private  person  making 847 

duty  of  officer  making,  with  warrant 848 

when  made  with  warrant 849 

of  defendant,  after  judgment 1199 

of  fugitives  from  justice 1560 

by  telegraph 850 

certified  copy  served  by 851 

See  Warrant  of  Arre&t. 

ARREST  OF  JUDGMENT— 

motion  in,  defined  and  when  made 1185 

ib 1460 

Court  may  cause,  without  motion 1186 

effect  of ^..  1187 

grounds  of  motion  in,  in  Justice's  Court 1452 
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ASSAULT—  SectioB. 

by  pablic  officer  under  color  of  Ruthority 149 

with  intent  to  kill -  217  - 

with  intent  to  commit  rape,  robbery,  etc ~  230 

with  intent  to  commit  other  felonies 221 

by  Rdministering  drugs 223 

defined 240  - 

punishment  of. 241 

with  caustic  chemicals 244 

^  with  deadly  weapons 2i§  ^ 

having  deadly  weapons  with  intent  to .  467    ^ 

inpresenceof  Court 710 

ASSEMBLY— See  Mektings;  Unlawful  Assembly. 

ASSESSMENT- 

false  statement  as  to 4S0 

ASSESSOR- 

refusing  to  give  list  of  property  to 4f9 

ATTEMPT— 

to  commit  crimes,  when  punishable BSi 

ib 665 

to  commit  crimes,  how  punishable « 664 

ib 66d 

ATTEMPTS  TO  KILL- 

by  poison 216 

by  assault  with  deadly  weapon 217 

ATTEND AN CE- 

of  witnesses  may  be  compelled 1326 

ib 1330 

ib 1513 

ATTORNEY— 

misconduct  by 160 

buying  demands  in  suit 161 

defending  certain  prosecutions 163 

may  defend  himself 163 

See  Counsel. 

AUCTIONEER- 

unlawfully  acting  as 4S6 

AUCTIONS- 

mock fl.^..  5S5 

AUTHOR— See  Publisher. 

B 

BAIL- 

.admission  to,  on  charge  of  misdemeanor I....  8S 

proceedings  on  taking 1...^  82S 
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(Ckmtinued,)  Section. 

when  not  n^ven 824 

admission  to ^ 829 

ib 1458 

lb 862 

certificate  of,  taken 874 

order  for,  on  commitment 875 

order  for,  to  be  indorsed 962 

proceedings  on  giving,  in  another  county 984 

when  may  be  increased 965 

defendant  on,  when  appears  for  trial,  may  be  committed 1129 

admission  to,  defined 1268 

taking  of. 1269 

offenses  not  bailable 1270 

when  allowed  before  conviction 1271 

when  allowed,  pending  appeal 1272 

nature  of  and  for  what  purposes 1273 

before  conviction 1278 

after  conviction 1273 

when  matter  of  discretion,  what  notice  to  be  given 1274 

what  magistrates  may  adroit  to 1277 

how  put  in  and  form  of  undertaking 1278 

ib 1287 

qualifications  of. 1279 

ib 1288 

ib 1317 

how  to  justify 1280 

on  allowance  of,  defendant  to  be  discharged 1281 

when  offense  is  capital 1284 

when  offense  is  not  capital 1285 

on  habeas  corpus 1286 

form  of  undertaking,  on  habeas  corpus 1287 

on  appeal 1291 

ib 1292 

deposit  instead  of. 1295 

ib 1296 

ib 1297 

may  surrender  defendant 1800 

on  order  for  recommitment^^by  whom  taken 1316 

form  of  undertaking ^.. 1316 

when  exonerated ', 1371 

writ  for  the  purpose  of  taking ^ 1490 

.     Judge  may  take (. 1401 

admitting  fugitives  from  justice  to..". v. 1552 

See  SKCimiTT. 

BALLAST— 

throwing  overboard  in  harbors,  etc 613 


\ 
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BALLOTS—  Sectia&. 

altering,  changing,  destroying,  etc 45 

See  Election. 

BALLOT  BOX— See  Election. 

BARRATRY— 

defined. ^. -  ISB 

what  proof  required ~  159 

BATTERY— 

defined -  aC 

punishment  of. 243 

BAWDY  HOUSE— 

keeping  or  residing  in -  315 

See  Ill-Fams. 

BBACONS- 

remoying ®9 

mooring  vessels  to 614 

BENCH  WARRANT— 

when  must  issue 933 

ib - 9i9 

by  whom  and  how  issued 934 

ih ; «0 

form  of. -  935 

ih 961 

service  of 936 

ih 983 

direction  in,  if  offense  is  bailable 9S3 

when  must  issue  after  judgment..... ^  1196 

fbrm  of. -  1197 

service  of. ^  1196 

BETTING— 

on  elections 60 

BIAS- 

of  ofiScer  summoning  jury 1064 

ground  of  challenge  for  implied 1074 

trial  for  actual 10S4 

BIGAMY— 

defined A..  261 

ib 1..  283 

punishment  of. I..  2B3 

jurisdiction  of  indictment  for I..  785 

evidence  on  trial  for l^  1106 


Dn>BX.  553 

Section* 

making  or  uttering  fictitious 476 

presenting  false,  to  public  officer  for  payment. 72 

altering  draft  of,  in  Legislature 83 

altering  enrolled  copy  of. 84 

BlXili  OF  EXCEPTIONS— 

in  what  cases  maybe  taken 1170 

when  to  be  settled  and  signed 1171 

what  to  contain 1 1176 

See  Exceptions. 

bijlIj  op  lading— 

destroying , 855 

making  false 541 

issuing  fictitious J 577 

erroneous,  issued  in  good  faith 579 

issued  by  warehouse,  must  be  canceled,  when 582 

BII8J)S- 

killing,  trapping,  etc.,  in  cemeteries 598 

killing  mocking  birds.  Act  of  1872,  note  to 626 

See  Gams  Laws,  from  Section  626  to 627 

See  Game. 

BIRTH  OF  CHILD— 

fraudulent  pretenses  as  to 156 

BONDS—  ^ 

forgery  of. 470 

See  Security;  Bail. 
BOOKS— 

obscene,  etc.,  rom  Section  311  to 316 

See  Publication. 

BRANDS— 

altering  or  defacing 357 

BRIBERY— 

of  members  of  legislative  caucuses 57 

of  executive  oflScers 67 

of  members  of  the  Legislature 85 

ib 86 

of  jurors,  judicial  officers,  referees,  etc 92 

of  witnesses '. 137 

ib 138 

of  certain  officers 165 

of  telegraph  operator 641 

BRIBES- 

defined 7 

asking  or  receiving 68 

70 — Penal. 
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BRIDGE—  Sectaofi. 

maintaining,  unlawfully 

fast  riding  or  driving  on 

crossing  toll,  without  paying 

injury  to  railroad -      587 

injury  to  other 

burning 

destroying  or  injuring ^ 607 

BUGGERY— See  Crime  aqxivrt  Nature. 

BUILDIKG- 

letting,  for  lottery  purposes 326 

defined ^.....^  418 

"  inhabited,"  defined 4« 

ownership  of,  in  case  of  arson 453 

burning,  not  subject  of  arson 600 

using  gunpowder  in  destroying  or  injuring ~  GOl 

BUOYS— 

removing €09 

mooring  vessels  to €14 

BURDEN  OF  PROOF— 

when,  shifts  on  trial  for  murder 1105 

BURGLARY- 

defined , -  450 

punishment  of. •  460 

having  burglars*  tools  with  intent  to  commit >  466 

jurisdiction  of  indictment  for,  in  certain  cases «  786 

BURGLARS'  TOOLS— 

having,  in  possession 466 

BURIAL— See  Dead  Body. 

BURNING- 

defined ^ -     ^^ 

building  not  subject  of  arson 600 

bridge * 600 

BUYING  DEMANDS— 

in  suit,  by  attorney 161 

c 

CALENDAR- 

to  be  prepared  by  Clerk  of  Court I...    1047 

order  of,  diftposing  of  issues  on |...    lOiS 

CAMP  MEETING— 

selling  liquors  at I...     904 

ib l..     305 
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Section, 
abuse  of  children 267 

OAJtKIEKS— 

refiising  to  receive  passengers 365 


running  freight,  before  passenger 392 

See  Bailboads. 
CASKS— 

refilling,  bearing  trade  marks 354 

CEMETERIES— 

defacing  tombs,  etc.,  in 296 

killing  birds  in 596 

CEBTIFICATE— 

given  falsely  by  public  officers 167 

of  magistrates,  on  depositions 1394 

CBLILLENGE— 

Grand  Juror  acting  after  it  has  been  allowed 164 

to  panel  or  individual  Grand  Juror 894 

cause  of,  to  panel  of  Grand  Jury 895 

cause  of,  to  Grand  Juror 896 

manner  of  taking  and  tiying 897 

decision  upon 896 

effect  of  allowing,  to  Grand  Jury  panel.... 899 

eflect  of  allowing,  to  Grand  Juror 900 

objections  to  Grand  Jury  can  only  be  taken  by 901 

definition  and  division  of. 1055 

defendants  must  join  in 1066 

to  panel  defined 1058 

to  panel,  upon  what  founded 1059 

to  panel,  when  and  how  taken 1060 

if  sufficiency  of,  denied,  adverse  party  may  except 1061 

if  overruled,  Court  may  allow  denial 1062 

denial  of,  how  made  and  trial  of. 1063 

who  maybe  examined  on  trial  of. 1063 

for  bias,  when  jury  is  summoned  but  not  drawn 1064 

if  allowed,  jury  to  be  discharged 1065 

defendant  to  be  informed  of  his  right  to 1066    - 

to  individual  jurors,  kinds  of 1067 

when  taken 1068 

peremptory,  what  and  how  taken 1069^ 

number  of  peremptory,  allowed 1070 

for  cause,  definition  and  kinds  of. «  1071 

general  causes  of. 1072 

particular  causes  of. 1073 

for  implied  bias,  ground  of. : 1074 

exemption  not  a  ground  of. 1075 

causes  of,  how  stated 1076 
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CHALLENGE—   (Continued.)  Section. 

how  tried 1078 

triers  of,  how  appointed -  1€79 

oath  of  triers  of. -  1060 

rules  of  evidence  on  trials  of 1063 

for  implied  bias,  how  determined 106S 

for  actual  bias,  instructions  to  triers  of. ~  1084 

verdict  of  triers  of,  and  it^  effect ..,...„  1G83 

first  by  defendant  and  then  by  the  people 1066 

order  of. 1067 

peremptory,  may  be  taken,  when 1088 

minutes  of,  to  be  entered  in  judgment 1207 

CHALLENGE— See  Duel;  Prize  Fight. 

CHAMPEKTY— See  Buyiko  Demands. 

CHANGE  OP  VENUE— See  Venue. 

CHARGE— 

of  Court  to  Grand  Jury 905 

of  Court  to  trial  jury 1127    /^ 

of  Court  to  jury  on  trial  of  question  of  insanity -  1368    |j 


overcharge  by  railroad  officer 525 

CHEAT— 

conspiracy  to -  188 

offenses  by  a  cheat,  from  Section  528  to 535 

CHECK- 

forgery  of. 470 

making  or  uttering  fictitious 476 

CHILD— 

incapable  of  committing  crime 36 

false  pretenses  as  to  birth  of 156 

substituting  one,  for  another 157 

omitting  to  provide  with  necessities 2f70 

deserting 784 

carnal  abuse  of 267 

selling  drinks  to,  note  to 307 

CHILD  STEALING— 

penalty  for »  278 

jurisdiction  of  indictment  for 784 

CHINESE— 


Ti 


bringing  into  the  State 

ill-fame,  houses  of.  Acts  continued  in  force,  Subdivision  7 

CITIES  AND  COUNTIES— 

consolidating  Acts  continued,  Subdivision  2 

CIVIL  DEATH— 

of  convict. 


174 
23 

23 

673 
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0 

CIVIL  KEMEDIES—  Section, 

preserved 9 

CIVIL  RIGHTS— 

of  convict  suspended 673 

limitation  on  same 674 

CL.BRKS- 

embezzlement  by 606 

to  prepare  calendar  of  issues 1047 

to  record  with  judji^ment  what 1207 

duty  of,  on  appeal 1244 

of  State  Prison,  duty  of. 1578 

CODE— 

when  takes  effect 2 

not  retroactive 8 

construction  of. 4 

effect  of,  on  past  offenses 6 

ib 6 

^same  construed.  Section  4478  to 4484 

Political,  Part  6,  Section  4466  to 4605 

publication  of. ^ 4494 

CO-DEFENDANTS— 

must  unite  in  challenge 1066 

as  witnesses 1099 

COIN— 

counterfeiting 477 

possessing  or  receiving  counterfeit 479 

COLLISIONS— 

death  from 368 

COMMISSION- 

examination  of  witnesses  on 1349 

defined 1351 

directions  as  to  return  of. 1356 

how  executed ^  1357 

how  returned 1358 

ib 1869 

when  and  how  filed 1360 

to  be  open  for  inspection 1361 

COMMITMENT— 

on  postponement  of  examination 862 

form  of. 863 

ib 877 

when  and  how  made 872 

order  for ...X 873 

order  for  bail  on .u...^ 875 

how  made  and  to  whom  delivered .*. v*.*.  v 876 
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COMMITMENT—  (OofUitmed,)  Set&m. 

to  asylum,  when  insane —.—m..^.—  1^ 

of  fugitives  from  justice ~—  VS9 

ib isa 

COMMON  BARRATRY-See  Bajolltrt. 

COMMON  CARRIERS— See  Cabriers.  ~- 


COMMON  LAW- 

rule  of  strict  construction  not  applicable. 


COMMUNICATION— 

privilege 236 

unauthorizedi  with  convicts -      171 

COMMUTATION  OP  SENTENCE— 

power  of  Governor  to  grant. liI7 

prisoners  may  earn IsSd 

ib 15S1 

See  Cbsdits.  # 

COMPLAINANT— 

of  threatened  offense  must  be  examined 7QS 

on  application  for  search  warrant ISSS 

COMPLAINT- 

before  magistrate — .      701 

before  Justice's  and  Police  Court 14SS 

See  Accusation. 

COMPOUNDING  CRIMES- 

penalty  for .^.      151 

COMPROMISE— 

of  certain  offensesi  may  be  made 1377 

ib .~..  1S79 

to  be  by  permission  of  the  Court «....•.....•.  ISIS 

order  thereon  bar  to  another  prosecution 13<S 

COMPULSION— See  Dtobss. 

CONDUCT  OP  JURY- 

after  cause  submitted,  from  Section  1185  to lUS 

CONSCIENCE- 

crimes  against,  ftvm  Section  299  to !.•••.     807 

CONSPIRACY- 

criminal,  defined  and  punished f ....  16 

none  other  punishable  criminally , .•&....  183 

overt  act,  when  necessary ^ M....  184 

evidence  on  trial  for 1....  UOi 
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CONSTABLE—  Section. 

purchasing  judgment 97 

suffering  prisoner  to  escape 108 

refusing  to  arrest  or  receive  accused  parties 142 

See  PsAcs  Ofticek. 

CONSTRtJCnOK— 

of  Code 4 

of  terms  used  in  this  Code 7 

See  Rule,  etc,  Section  4478  to 4484 

of  Act  establishing  this  Code 24 

CONTEMPT— 

when  criminal 166 

how  punishable ~  657 

Courts  of  justice  to  punish  for. 12 

OONTINTJANCE— See  Pobtponbmknt. 

CONTROLLER— 

violating  State  Board  of  Examiners*  laws 441 

keeping  &lse  accounts,  etc 424 

CONVEYANCES- 

forgery  of. 470 

fraudulent 531 

CONVICT—  ^ 

unauthorized  communication  with 171 

importing  foreign 173 

civil  rights  of,  suspended 673 

person  of,  protected 676 

may  earn  commutation  of  sentence 1590 

ib 1591 

civil  death  of. 674 

limitation  on 675 

forfeitures  by 677 

when  term  of  imprisonment  commences 670 

imprisoned  for  life 671 

fine  may  be  added 672 

when  insane 1221 

ib 1224 

wh^n  enceinte 1225 

ib 1226 

transportation  to  State  Prison 1586 

OONVICTION- 

foreign 656 

foreign,  foF former  ofiense jv..;u4. 668 

no  person  to  be  punished  except  on  legal ...;^. 681 

how  obtained ':^^ 689 

on  impeachment .,..  746 


\ 
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CONVICTION—   (Continued.) 

of  public  officers,  of  accusations 79 

autrefois,  in  certain  case,  bar  to  indictment 79S 

ib 791 

of  higher  offense,  effect  of. IQS 

when  doubt  exists  as  to  degree.... 109' 

on  uncorroborated  testimony  of  accomplice 1111 

of  lesser  offense,  or  attempt 115B 

proceedings  upon  general  yerdict  of. • 1165 

ib 1-Ma 

proof  of  autrefois  in  mitigation,  etc.,  of  punishment 13M 

of  corporations 139? 

previous,  how  pleaded G98 

previous,  to  be  found  in  verdict 1136 

CORONER- 

duties  of. 1510 

ib 1517 

CORONER'S  INQUEST— 

proceedings  on I5I0 

jurors  to  be  sworn ^  1511 

witnesses  to  be  summoned 1512 

witnesses  compelled  to  attend 15IS 

verdict  of  jury 1514 

testincony  in  writing,  where  filed 1515 

exceptions 1516 

Coroner  to  issue  warrants 1517 

form  of  warrant 1518 

warrant,  how  served 1519 

CORONER'S  JURY— See  Coronek»s  Inquest;  Juby. 

CORPORATIONS— 

bribing  Tnistees  of. 165 

frauds  in  subscription  of  stock  of. 557 

fVauds  in  organization  or  increasing  capital » 568 

unauthorized  use  of  names  in  prospectus 5SB 

misconduct  of  Directors  of  stock 500 

officer  of  savings  bank  overdrawing  account 561 

Arauds  in  keeping  accounts 563 

publishing  fialse  reports  of  condition /. 56i 

must  permit  inspection  of  books 565 

railway,  contracting  debt  beyoiid  its  means 666 

debt  so  Contracted  not  invalid J....  567 

Director  of,  presumed  to  know  its  condition I....  568 

Director  of,  when  at  meeting,  when  presumed  to  assent I....  5^ 

Director  of,  when  absent,  when  presumed  to  assent I....  Si^ 

foreign I....  671 

director  of,  defined f ...  573 

proceedings  against A.„  ISDO 
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CORPORATIONS—  (Omtinued,)  SectioB. 

summons  on .^ 1390 

form  of  summons 1391 

summons,  when  and  how  served  on 1392 

examination  of  charge  against 1393 

appearance  and  plea 1396 

fine  on  conviction,  how  collected 1397 

Acts  for  organization,  not  repealed  hut  continued  in  force,  Suhdi- 

vision  1 23 

CORPSE— See  Dead  Body. 

OORBUPTLT— 

defined 7 

COSTS— 

order  for  prosecutor  to  pay 1447 

when  prosecutor  to  pay 1448 

• 

COUNSEL— 

right  of  defendant  as  regards .» 858 

*ih •^/., 859 

number  of,  to  argue  to  juiy 1095 

number  of,  to  argue  on  appeal 1254 

See  Attorney. 

COUNTERFEITING— 

coin,  bullion,  etc 477 

punishment  of. 478 

possessing  or  receiving  counterfeit  coin 479 

making  or  possessing  dies  or  plates  for 480 

trademarks ^ 350 

quicksilver  stamps 366 

COUNTY  COURT- 

appeals  to 1466 

See  CouiT;  Appellate  Court. 

COUNTY  JAILS—  * 

by  whom  kept  and  for  what  used 1597 

rooms  required  in « 1596 

prisoners  to  be  classified  in 1599 

Sherifif  to  receive  United  States  prisoners 1601 

Keeper  of,  answerable  for  keeping  United  States  prisoners 1602 

prisoners  committed  must  be  confined 1600 

of  contiguous  county,  when'lhay  be  used 1603 

of  contiguous  county,  when  to  cease  to  be  used 1605 

prisoners  to  be  returned  to  proper  county 1606 

prisoners  may  be  removed  in  case  of  fire  or  pestilence 1607 

ib 1608 

guard  for 1610 

Sheriff  to  receive  all  persons  duly  committed ^ 1611 

71— Penal. 
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GOUKIT  JAILS—   (OofUinued.)  Sedkn. 

prisoners,  when  notio  be  received : 16IS 

prisoners  in,  required  to  labor 1613 

rules  ftnd  regulations  therefor IfiU 

See  Jaiuer  ;  Jails  ;  Kespzb  ;.  SHEBnrv. 

COUNTY  JUDGE- 

indictment  against,  where  transmitted. 16SI 

See  Magistbate. 

COURT- 

criminal  contempt  of. 1G6 

assault  in  presence  of. 710 

oharge  of,  to  Grand  Jury ^  966 

authority  of,  on  removal  of  action 1088 

when  has  not  jurisdiction,  may  discharge  juiy 1113 

proceedings  in  such  cases ^ 1113 

ib .*. 1114 

^^  to  decide  questions  of  law llSf 

ib ^ 1135 

charge  of,  to  jury -  1127 

may  a^oum  from  time  to  time  when  jury  is  out 1142 

when  may  order  reconsideration  of  verdict 1160 

may  arrest  judgment  without  motion 1186 

when  to  determine  degree  of  crime 1193 

may  make  summary  inquiry  for  mitigation,  etc.,  of  punishment...  1303 

charge  of,  to  jury,  on  trial;  insanity.., ^ 1369 

when  may  order  dismissal  of  action 13SS 

ib 1384 

See    Appellate   Court;    Coxtstt    Couet;  Justice's 
Coxtbt;  Polics  Coubt. 

COURTS-MARTIAL— 

authority  of,  preserved ^ • 11 

CREDITORS—  • 

^      attempting  to  defraud ..«.•..—«....•..  164 

CREDITS— 

for  good  behavior  of  prisoners,  allowed 1590 

ib 1591 

how  forfeited ^  1591 

See  Commtjtation  of  Sektekce. 

CRIME  AGAINST  NATURE— 

assault  with  intent  to  commit R,.,  220 

punishment  of. J....  286 

penetration  sufficient  to  complete f....  287 

CRIMES- 

defined , 1...  15 

how  divided *. |...  16 

must  be  unity  of  act  and  intent » 
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CRX>£ES—   (Continued.)  Section. 

who  are  capable  of  committing 26 

compounding^ 158 

conspiracy  to  commit 182 

attempts  to  commit 668 

ib 664 

ib - 665 

no  one  punishable  for,  except  on  conviction 681 

how  prosecuted 682 

restraint  allowed  of  person  charged  with 688 

lawful  resistance  to  commission  of 692 

ib ; 698 

ib 694 

prevention  of 697 

jurisdiction  of,  committed  in  the  State 777 

jurisdiction  of,  commenced  out  of,  and  completed  in  the  State 778 

*           jurisdiction  of,  committed  partly  in  two  counties 781 

jurisdiction  of,  committed  on  boundary  line,  etc , 782 

jurisdiction  of,  committed  on  a  vessel 783 

jury  to  find  degree  of. 1157 

certain,  maybe  compromised 1377 

See  Fklony;  Misdemeanor. 

CRIMINAL  AOTION- 

defined 683 

,    how  prosecuted 684 

party  prosecuted,  how  known ". 685 

rights  of  defendant  in 686 

no  person  to  be  a  witness  against  himself. : 688 

limitation  of.  .1 799 

,ib : 800 

ib 801 

ib : 802 

•     removal  of,  before  trial 1083 

application  for  removal  of ! i 1034 

application  for  removal  of,  when  granted 1035 

rules  of  evidence  in 1102 

who  may  be  witnesses  in 1820 

ib 1321 

ib 1322 

ib 1828 

dismissal  of- 1382 

See  Trial. 


CROPS- 


injuries  to  standing.. 604 
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DAMS—  SectioD. 

injuring  or  destroying W! 

DEAD  BODY— 

unlawful  mutilation  or  removal  of 290 

unlawful  removal  of,  for  dissection 291 

who  are  charged  with  buryin^c -  2SS 

punishment  for  omitting  to  bury.; ~  2S3 

who  is  entitled  to  custody  of. .294 

arresting  or  attaching 295 

DEADLY  WEAPONS- 

exhibiting  in  a  rude  manner 417 

having  in  possession  with  intent  to  assault ~  467 

may  be  taken  from  person  arrested ^ S46 

See  Absault.  ^ 

DEATH— 

of  party  injured  in  murder 194 

warrant  of  execution  on  judgment  of. 1217 

duties  of  Judges  on  passing  sentenco  of 1218 

duty  of  Governor  on  receiving  copy  of  judgment  of.. 1219 

sentence,  when  suspended 1220 

sentence  in  force  but  not  executed 1227 

punishment  of,  how  inflicted 1228 

punishment,  when  to  take  place'  and  who  present  at 1229 

troia  explosion 36S 

from  collision 3^ 

from  mischievous  animal 399 

civil)*of  convict 674 

judgment  of,  suspended  only  by  order  of  Supreme  Court  or  a 

Judge  thereof. -  1243 

when  convict  insane,  Section  1221  to 1224 

when  convict  '*  enceinte" « «.  1225 

ib 1226 

DEATH  WARRANT— 

on  judgment  of  death 1217 

return  upon,  after  execution 1230 

DEBT— 

certain,  illegally  contracted,  not  invalid » 567 

evidence  of,  subject  of  embezzlement 510 


DEBTOR— 

fraudulently  concealing  his  property. 


DECEIVING- 

witness J..      1S3 


DEFECTS— 

in  indictments 

in  form  of  writ  of  habeas  corpus 


.«     151 
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DEFENDANT—  Section . 

fraudulently  concealing  his  property 156 

party  prosecuted  known  as 685 

rigfhts  of,  in  criminal  action 686 

not  to  be  unnecessarily  restrained  before  conviction 688 

not  to  be  witness  against  himself 688 

On  Impeachment— 

service  on,  on  impeachment  trial 740 

ib 741 

proceedings  against,  on  failure  to  appear 742 

may,  after  appearance,  answer  or  demur 743 

if  demurrer  overruled,  must  answer •. 744 

On  Trials  for  Removal  from  Office — 

service  on 760 

failing  to  appear,  proceedings  against 761 

may  demur  or  deny  the  accusation 762 

•  form  of  objection 763 

manner  of  denial 764 

if  objections  overruled,  must  answer 765 

proceedings,  if  pleads  guilty,  reftises  to  answer,  or  denies 766 

In  Criminal  Actions — 

on  arrest,  must  be  taken  before  what  magistrate 821 

ib 822 

ib 824 

admission  to  bail 822 

ib 829 

ib 862 

must  be  taken  before  magistrate  immediately 825 

where  is  taken  before  another  magistrate 826 

must  be  infoimed  of  charge  and  his  rights 858 

must  be  allowed  time  to  procure  counsel 859 

examination  of,  when  to  proceed 860 

when  to  be  committed  for  examination  or  discharged  on  bail 862 

disposition  must  be  read  to 863 

witnesses  must  be  examined  in  presence  of. .' 865 

may  produce  witnesses 866 

when  and  how  discharged 871 

when  and  how  to  be  committed 872 

wh^n  indictment  is  found  and  he  not  in  custody..* 945 

name  of,  in  indictment 953 

must  be  arraigned,  where 976 

presence  at  arraignment 977 

must  be  allowed  time  to  answer 990 

may  show  all  facts  tending  to  defense 1020 

refusing  to  plead 1024 

presence  of,  when  necessary  on  trial 1043 

entitled  to  two  days  to  prepare  for  trial 1049 

when  there  are  several,  they  cannot  sever  in  challenging 1056 

must  be  informed  of  his  right  to  challenge 1066 
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DISGHABGE—   (Ckmtinued.)  SectioD. 

of  jury  in  certain  cases 1140 

ib IMl 

ib J 1143 

of  defendant 882 

ib * 871 

ib 1164 

ib • ••  • •..••M....  118B 

ib 1263 

•      ib 1384 

ib 1487 

ib 1488 

of  ftigitiyes  fh>m  justice 1555 

PISEASE— 

public  exposure  of  persons  afiSicted  with  contagious 391 

DISMISSAL— 

of  charge  by  Grand  Jury,  effect  of. 942 

of  an  appeal 1248 

ib , 1249 

of  action,  when  may  occur 1382 

of  action  in  misdemeanor,  bar  to  another  prosecution 1387 

DISOKDERLY  HOUSE—  ^^ 

keeping ^ 316 

DISPERSAL- 

of  unlawful  asseAibly 409 

ib 410 

DISPOSAL- 

of  property  stolen  or  embezzled,  Section  1407  to 1413 

of  fines  and  forfeitures ' 1307 

ib 1570 

of  issues  on  calendar .• 1018 

DISTRICT  ATTORNEY— 

disclosing  fact  of  indictment  found 168 

proceeiings  for  removal  of 771  > 

if  fails  to  attend  Court,  it  may  appoint 1130 

duty  of,  on  an  inquisition ^....•...  1222 

dismissal  of  action  on  application  of. 13S5  /^ 

duty  of,  when  fugitive  from  justice  arrested 1554 

DISTURBANCE— 

of  religious  meetings .*. ^ « ^ M  302 

of  lawful  meetings I  59 

of  certain  public  meetings I  403 

of  Legislature I  82 

of  Court 1  710 

of  the  peace  at  night I  415 
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DOCUMENTS— Seo  Written  Instbumbnt.  Section. 

200CKET— 

of  Justice  and  Police  Ck>urt.  how  kept 14ieS 

J30GS— 

when  considered  as  property 491 

See  Animals. 

DOUBT— 

as  to  ffuilt  of  defendant 1096 

as  to  degree  of  crime * 1097 

DRUGGIST— See  Apothecary. 

DBUGS- 

administering  stupefying,  with  evil  intent 222 

apothecary  omitting  to  or  wrongfully  labeling ; 380 

adulterating 382 

DRUNKENNESS— See  Intoxication. 

DUEI^ 

defined 225 

punishment  for  fighting,  vnth  fatal  result -. 226 

punishment  for  fighting,  without  fatal  result 227 

persons  fighting  disqualified  from  holding  office 228 

posting  for  not  fighting 229 

duty  of  officers  to  prevent ;i 230 

leaving  State  to  evade  laws  against »..  231 

witnesses  to..., ?. 232 

ib^v .3^ - 780 

in  certain  case,  jdHsdiction  of  indictment  lor 779 

DURESS— 

^^                when  a  defense  for  cnme  committed 26 

E 
EDITORS— 

liability  of,  for  libel 253 

EEL  RIVER— 

Act  to  regulate  fisheries  if),  continued  in  force.    Subd.l2 23 

ELECTION— 

violation  of  laws  of,  by  officers 41 

false  registration 42 

reHisal  to  be  sworn  by  or  to  answer  Judges  of. 48 

illegal  voting  at 45 

ib ^ 46 

procuring  illegal  votes  at 47 

misconduct  by  Inspectors  of 49 

changing  or  altering  ballots  or  returns  by  officers  of. 48 

72 — Penal. 
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ELECTION—   (Continued.) 

forging  or  Altering  returns » SO 

adding  to  or  subtracting  from  votes  given  at 51 

accessories  to  violation  of  laws  of.. SS 

intimidating  and  corrupting  electors & 

unlawfully  Aimishing  money  for. 51 

offers  to  procure  offices  for  electors ......*.  ^ 

communicating  such  offer ^.^..  91 

betting  on 60 

violating  any  provision 61 

ELECTIVE  FRANCHISE— 

crimes  against,  Section  41  to •>....  61 

ELECTORS— 

preventing,  from  attending  mtietings ^  58 

Intimidating  and  corrupting 58 

offering  to  procure  offices  for 55 

EMBANKMENTS— 

injuring  or  destroying *. 607 

EMBEZZLEMENT—  * 

of  accounts  by  public  officer 424 

defined 503 

when  officer  of  as$tociation  guilty  of 504 

when  carrier  guilty  of. ^....  505 

when  trustee,  banker,  etc.,  guilty  of ~  506 

when  bailee,  tenant,  or  lodger  guilty  of. 507 

when  clerk,  agent,  or  servant  guilty  of. 508 

distinct  act  of  taking  not  neces»%ary.; 509 

evidence  of  debt  subject  of. 510 

claim  of  title  ground  for  defense .^. 511 

intent  to  restore  property  no  defence 512 

actual  restoration  ground  fur  mitigation  of  punishment 513 

punishment  of. 514 

jurisdiction  of  indictment  for,  in  certain  case 788 

pleading  in  an  indictment  for. m....  967 

EMBRACERY— 

punishment  of. !.-.... ^.  93 

ib 95 

ERROR— 

in  indictment,  docs  not  invalidate 960 

in  pleading J...  14(H 

ESCAPE— 

of  prisoner  from  State  Prison 105 

attempt  to 166 

from  other  than  a  Statc^risMi* 107 

officers  suffering  convicts  to 1C8 

assisting  prisoner  to ..  109 
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BSCAPE—   (Continued.)  Section. 

carrying  into  prison  implements  for  aiding 110 

recapture  of  person  arrested,  having  made 854 

doors  and  windows  may  be  broken,  when 855 

jurisdiction  of  indictment  for 787 

EVIDENCE— 

offering  false , » 182 

preparing  false 134 

destroying ,... 1 135 

what  receivable  before  Grand  Jury 919 

Grand  Jury  not  bound  to  hoar  certain 920 

degree  of,  to  warrant  indictment 921 

what  may  be  introduced  to  sustain  plea  of  not  guilty 1020 

rules  of,  on  trial  of  challenge 1082 

rules  of,  in  criminal  actions 1102 

on  trial  for  treason 1103 

on  trial  for  conspiracy 1104 

on  trial  for  bigamy 1106 

on  trial  for  forgery 1107 

on  trial  for  abortion  and  seduction 1108 

-   on  trial  for  selling,  etc.,  lottery  tickets 1109 

of  false  pretenses.. lllO 

if,  shows  higher  offense,  proceedings  thereon 1112 

when  closed  on  either  side,  Court  may  advise  acquittal .' 1118 

depositions  of  witnesses,  when  admitted  as 1345 

EXAMINATION— 

Of  Chargk — 

when  to  proceed..' 860 

when  completed 861 

postponement  of. 862 

commitment  for 863 

depositions  of  complainant  and  witnesses  to  be  read  on 864 

defendant  entitled  to  produce  witnesses 866 

who  may  be  present  at 868 

testimony,  how  taken  and  authenticated 869 

Of  Witnesses  Conditionally — 

defendant's  right  to .?. 1385 

in  what  cases  order  for  may  be  applied  for 1336 

application  for,  how  made .* 1337 

application  for>  to  whom  made 1338 

order  for,  when  granted  and  what  to  contain 1339 

must  proceed,  when 1340 

when  must  not  proceed 1341 

depositions  of  witness  to  be  transmitted , 1344 

On  Commission-—.  y 

of  witnesses  residinipeatWfttr'State 1849 

order  for,  when  and  by  whom  may  be  applied  for 1350 

comniission  defined ; 1351 
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EXAMINATION   (On  Commission)—  (Continued,)                                Section- 
application  for  such  order,  how  made ISaS 

application,  to  whom  made ISSS 

order  for,  when  granted IS»I 

interro^tories,  how  settled  and  allowed 1355 

See  Commission. 

EXAMINERS,  STATE  BOARD— 

member  of,  violating  laws  relating  to 411 

EXCEPTIONS— 

to  challenge,  and  denial  of. '. 1077 

not  taken  on  trial,  but  which  may  bo  taken  bj  both 1172 

not  taken  on  trial,  but  which  may  be  taken  by  defendant ~  1173 

such,  when  and  how  settled 1174 

need  not  be  taken  to  written  charges 1176 

See  Bill  of  Exceptions. 

EXECUTION— 

procuring,  of  innocent  persons m *•  12S 

Of  Judgment— 

authority  for 1213 

of  fine 1214 

of  fine  and  imprisonment 1215 

of  death 1217 

suspension  of  capital 1220 

suspended  on  appeal  by  order  of  Supreme  Court  or  Judge  only 1213. 

if  insane,  not  esfecuted 1224 

if  "enceinte,"  proceedings.  Sec.  1225  to 1226 

certificate  of  appeal  stays  execution,  when  filed 1248 

duty  of  Sheriff  under »  1244 

to  restore  defendant >  1245 

of  death  sentence,  how  completed 1228 

of  death  sentence,  where  to  take  place,  eto .'. 1220 

EXECUTIVE,  POWER  OF  THE  STATE— 

all  offenses  against,  enumerated,  fh)m  Section  65  to 77 

EXEMPTION— 

issuing  false  certificates  of. ^ 649 

not  a  ground  of  challenge  to  juror 1075 

EXONERATION  OP  BAIL— See  Bail. 

EXPLOSION— 

death  from A.  368 

EXPENSES— 

of  insane  defendant  committed  to  asylum,  who  pays ..f .  1373 

of  arresting  fugitives  from  justice J.  1557 

EXPERTS— 

as  witnesses  on  trial  for  forgery 1107 
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BXFOSURE—  Section. 

of  persons  affected  with  contagious  disease 894 

See  Indxcent  Exposure. 

EXTOKTION— 

by  executive  officers 70 

defined 518 

what  threats  may  constitute 519 

punishment  of. 520 

ib 521 

obtaining  signature  by  extortionate  means 522 

sending  threatening  letters  with  intent  to  commit 523 

attempts  to  commit  by  verbal  threats 524 

F 

FALSE  CERTIFICATE— 

by  public  officer. 167 

FALSE  CLAIMS— 

presenting  to  public  officer  for  payment , 72 

FALSE  IMPRISONMENT- 

defined i 230 

punishment  of. 237 

FALSE  PERSONATION— 

marrying  under 528 

in  other  cases 529 

receiving  property  under 580 

FALSE  PRETENSES— 

as  to  birth  of  child ,  156 

conspiracy  to  obtain  property  under 182 

obtaining  property  under 532 

married  persons  selling  lands  under 534 

evidence  of. 1110 

FALSE  STATEMENT— 

to  affect  market  price 895 

FALSE  WEIGHTS  AND  MEASURES— 

defined 562 

using 553  ' 

stamping  on  casks  or  packages 554 

FALSIFYING— 

evidence,  from  Section  132  to 138 

records  and  documents,  iVom  Section  113  to 117 

FJIES,  EXCESSIVE— 

public  officer  receiving 70 

FELONY-  l/tO 

defined 17  \(^ 

pimishment  of 18 


t 


\. 
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FELONY—   {Cfcmtinued.)  Section. 

limitation  of  action  for SOO 

person  charged  with,  must  be  taken  before  whom ^1 

What  akk  Felonies— 

abduction  of  women SiSo 

abduction  for  prostitution » 267 

abduction  of  children S78 

abortion '. 274 

adding  to  or  subtracting  votes ~ 51 

administering  poison 216 

administering  stupefying  drugs 222 

aiding  violation  of  election  laws SS 

altering  draft  of  bill  or  resolution 83 

altering  enrolled  copy  of  either SI 

altering  brands 357 

arson 455 

. — ^\               asking  or  receiving  bribes  by  officer 68 

"^  \              assaults  to  murder  or  kill 217 

•  *          ^^                    assaults  to  rape  and  other  crimes 230 

^^     ^   i                     assaults  with  caustic,  etc ...» 244 

assaults  with  deadly  weapons 246 

assisting  prisoner  to  escape 10& 

V^  /               attempts  to  escape  State  Prison 106 

^.^^           «-■  I                attempted  fraudulent  recovery  of  insurance Si9 

^        ^-1                 attempts  to  commit  crimes 663 

^  \  ;                         lb 664 

^^  !                 attempts  to  commit  crimes  by  poison 216 

attempts  to  commit  crimes  by  deadly  weapons ~  217 

bigamy 2S3 

ib 2S4 

bribes  of  members  of  the  Legislature .* 57 

bribe,  giving  or  offering  to S5 

bribes,  receiving  by , « S6 

bribes  of  executive  officers 67 

bribes,  attempts  with  jurors- % 

bribes  of  Common  Council,  Supervisors,  etc 1^ 

bribes,  receiving  by  Judges,  etc.. , 19 

burglary '. 460 

burning  insured  property •. b& 

burning  buildings  not  subject  of  arson 600 

carrying  into  prison  aids  to  escape 110 

.  48 

.  SS 

.  157 

.  US 

.  105 

•  479 

.  2B6 


t 


changing  ballots  or  returns 

child  stealing 

child  substitution , 

compounding  offenses , 

convict  escaping  State  Prison... 
counterfeiting  coin,  bullion,  etc. 

crime  against  nature 

deserting  child .' 
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FEIiONY   (What  are  Felonies)—   (Continued.)  Section. 

destroyiirg  jails 606 

destroying  works  of  art,  etc 623 

destroying  records  by  officers 113 

dueling 226 

ib ; 227 

embezzlement  defined 503 

embezzlement  of  accounts  and  fiilsifying  them ~ 424 

extortion  in  certain  cases 518 

failing  to  cancel  warehoase  receipt 582 

forgery  generally,  uttering  notes,  etc 470 

forgery  of  public  and  corporate  seal 472 

forgery  of  records  and  returns 471 

forgery  of  telegraphic  messages 474 

forgery  of  notes,  bills,  etc.,  and  uttering 476 

forgery  of  election  returns,  etc 50 

frauds  in  registering  voters  .' 42 

frauds  in  presenting  bills  to  officers  for  payment 72 

flrauds  regarding  birth  of  infant...., 156 

ftnuds  in  organizing  corporations 558 

giving  bribes  to  members  of  Legislature 85 

giving  bribes  to  Judges,  jurors,  referees,  etc 92 

giving  bribes  to  Common  Council,  Supervisors,  etc 165 

grand  larceny , 487 

having  fraudulent  blank  license  receipts 432 

housebreaking 461 

illegal  voting 45 

ib 61 

incest 285 

improper  attempt  to  influence  jurors 95 

issuing  fictitious  bills  of  lading 577 

issuing  fictitious  warehouse  receipts 578 

issuing  and  circulating  paper  money 648 

injuring  dams,  levees,  aqueducts,  etc 607 

injuring  written  instruments 617 

injuring  highways,  private  ways,  etc 588 

injuring  railroads  and  railroad  bridges 587 

kidnapping 207 

larceny,  grand 487 

larceny  out  of  State  of  property  received  in 497 

larceny  records  by  officers 113 

leaving  State  to  fight  duel 231 

leaving  State  to  engage  in  prize  fight 414 

making  iklse  entries  in  records  or  returns 471 

making  fictitiousr  bills * 476 

making  counterfeit  dies  or  plates 480 

making  false  manifests 541 

manslaughter ..« 192 

masking  or  removing  signal  lights 610 


576  INDEX. 

FELONY   (What  are  Felonies)—  (Ocmtinued,)  Sec&o. 

married  person  Belling  land  by  misrepresentation ~ -  534 

marrying  under  false  personation S28 

mayhem 2fB 

misprision  of  treason 3S 

misconduct  of  jurors,  referees,  etc ~ -  SS 

mock  auctions 585 

murder 1?7 

neglect  of  duty  by  Board  of  Examiners.. 4ti 

neglect  to  pay  over  money  by  officer « -  425 

offering  forged  or  false  instrument  for  record -  115 

offering  false  evidence 132 

officer  refusing  to  surrender  l^ooks,  etc 76 

officer  suffering  escapes ~  106 

officer  receiving  bribes , 88 

ib 84 

ib 85 

officer  neglecting  to  pay  over  money , 425 

officer  buying  scrip  or  being  interested  in  contracts ~  71 

perjury ' 11^ 

peijury,  subornation  of. 127 

possessing  counterfeit  bullion t 479 

possessing  forged  notes 475 

preventing  meeting  of  Legislature. ^...'...  SI 

preparing  false  evidence 134 

poisoning  food,  medicine,  water,  etc ........^ ~  S47 

procuring  execution  of  innocent  person 12S 

prize  fighting ~  412 

ib 414 

rape 261 

resisting  process 4U 

rescuing  prisoners lOl 

robbery 211 

seduction 2^ 

selling  land  twice I....  533 

selling  h3rpothecated  or  pledged  property 561 

treason 37 

treason,  misprision  of. 38 

using  gunpowder  in  certain  way,  etc 6W 

vessel  willftilly  destro3dng 5^ 

ib 540 


violating  sepulture 

ib ;....; 

violating  election  laws 

violation  of  laws  against  dealing  in  scrip 

FEMALES— 

procuring,  under  seventeen,  to  perform  in  public, 
ib 


290 

291 
61 
71 

306 

307 
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FEMALES—   (Ckmtinued,)  Sectiox^. 

ftbduction  of. 265 

abduction  of,  for  purpose  of  prostitution 267 

FERRY— 

maintAining  unlawftilly 386 

violation  of  conditions  of  undertaking  to  keep 887 

neglecting  to  pay  toll  for  crossing 889 

FICTITIOUS  NAME— 

proceedings  when  defendant  indicted  by 953 

ib 989 

FINES— 

officer  failing  to  pay  over,  collected 427 

may  be  added  to  imprisonment ! 672 

duration  of  imprisonment,  until  paid .' 1205 

ib 1456 

Judgment  to  pay,  constitutes  a  lien 1207 

judgment  to  pay,  how  executed... ."^ 1214 

ib...., 1216 

ib 1454 

imposed  on  corporations,  how  collected ^ 1395 

disposition  of.... ! 1467 

ib 1570 

FIRE— 

setting  woods  on 884 

obstructing  attempts  to  extinguish 885 

prisoners  may  be  removed  in  case  of. .-. 1607 

setting,  to  woods  of  State  or  the  United  States,  note  to 884 

larceny  of  goods  saved  fW)m,  in  San  Francisco 500 

FIREARMS— 

selling  to  Indians ^ 398 

FIRE  DEPARTMENT— 

officers  of,  issuing  fklse  certificates  of  exemption 649 

FISH- 

protection  of,  from  Sec.  631  to 637 

ib.,  Act  continued  in  force,  Subdivision  8 23 

trout,  not  to  be  taken  at  certain  seasons 631 

ib..  Act  continued  in  force.  Subdivision  9 23 

trout,  not  to  take  except  by  hook  in  certain  counties 632 

trout,  not  to  use  nets,  etc 633 

salmon,  not  to  be  taken  at  certain  season 634 

taking  or  destroying  by  certain  means 636 

owners  of  dams  to  provide  fish  ladders,  etc 637 

Indians  may  take  fish  for  their  use 686 

Acts  relating  to,  continued  in  force.  Subdivisions  8,  9, 10, 11, 12 23 

73— Penal. 
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FIXTURES—  Sectiw. 

larceny  of. — •     ^ 

POOD— 


adulterating,  etc < .. — • 

disposing  of  tainted. »••••  3S3 

POREIGN  CONVICTS- 

importing I'S 

FOREIGN  LAW- 

Acts  punishable  under ^ 

FORCE— 

what  degree  of,  may  be  used  in  making  arrest SIS 

FORCIBLE  ENTRY  AND  DETAINER— 

punishment  of 418 

FOREMAN  OF  GRAND  JURY— 

appointment  of. 9S 

oath  of. -  *8 

may  administer  oath  to  witnesses. 918 

FORESTS  OF  STATE,  Etc.— 

firing,  Act  of  1872,  note  to 1 384 

FORFEITURE- 
Of  Pbopirty— 

conviction  of  crime  does  not  work fi77 

Of  Bail  or  Deposit— 

in  what  cases  and  how  ordered... i^,^ .« 1305 

when  and  how  discharged .\>V. ~  1305 

to  be  enforced  by  action ,% -  1308 

how  disposed  of. ^^ 1307 

ib : 157« 

FORFEITURE  OF  OFFICE— 

for  acting  without  qualifying ® 

by  members  of  the  Legislature 88 

for  conviction  of  crimes 8S 

for  inhumanity  to  prisoners - 1^ 

for  violation  of  duties -  681 

for  asking  or  receiving  bribes 0 

for  receiving  rewards  for  deputation 7^ 


PORQERY- 

of  election  returns 

offering  forged  instruments  for  record.... 

of  trade  mai^s 

of  State  revenue  stamps 

of  wills,  conveyances,  notes,  bonds,  etc. 

of  records 

of  public  and  corporate  seals 

punishment  of. 


90 
lU 
390 
437 
470 
478 
473 
473 
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:FOItGERY—   (Ccmtinued.)  ,  ,  Section. 

of  telegraphic  messages ..-. 474 

possessing  or  receiving  forged  notes,  etc 475 

pleading  in  an  indictment  for,  in  certain  case 065 

evidence  of  experts  on  trial  for 1107 

yORM— 

of  warrant  of  arrest 814 

ib 1427 

of  comniitment 863 

ib 872 

ib 873 

ib 877 

of  bench  warrant 935 

ib 981 

ib 1197 

of  indictment 951 

of  undertaking  on  bail 1278 

ib .• 1316 

of  subpoena 1327 

of  summons  against  corporations 1391 

of  Coroner's  warrant 1518 

of  search  warrant 1529 

FRAUD— 

j        management  corporation,  from  Sec.  557  to 572 

./  -*"  in  concealing  property 154 

lb 155 

as  to  birth  of  child 156 

in  special  partnership 368 

to  affect  market  price 395 

in  subscriptions  of  stock  of  corporations 557 

in  procuring  organization  of  corporations,  etc 558 

in  keeping  accounts  of  corporations #  563 

in  fitting  out  vessels 54i 

destroying  vessels 589 

regarding  wrecked  property 544 

destroying  insured  property 548 

in  presenting  proofs  of  property 649 

FRAUDULENT  CONCEALMENT— 

of  property  by  debtor .* 154 

of  property  by  defendant 155 

FRAUDULENT  CONVEYANCES— 

penalty  for  being  a  party  to 531 

FRAUDULENT  INSOLVENCIES— 

by  corporations,  etc.,  from  Section  557  to 572 

FRAUDULENT  DOCUMENTS— 

iaduing,  etc 577 

ib.. 58S 
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FREEHOLD—  Sectioe. 

mftlicious  injury  to 6K 

FREIGHTS  AND  FARES— 

overcharges  by  railroad  officer ; f& 

FUGITIVES  FROM  JUSTICE— 

rewards  for  apprehension  of. IST 

from  another  State,  when  to  be  delivered  up ISIS 

magistrate  to  issue  warrant Iditf 

arrest  and  commitment  of. ~  IsS^ 

lb 1551 

admission  of,  to  bail IsSi 

District  Attorney  to  be  notified  of  arrest  of. 1353 

'    duty  of  District  Attorney  in  regard  to -  1554 

when  must  be  discharge >  15» 

proceedings  against,  to  be  transmitted 1556 

from  this  State 1557 

expense  incurred  in  arresting 1^ 

no  fee  or  reward  for  arresting 155^ 

FUNDING  ACTS— 

continued  in  force.  Subdivision  3 21 

G 

GAMBLING  OR  GAMING— 

prohibited;  penalty  for >. S30 

permitting,  in  house  owned  or  rented S31 

winning  by  fraudulent  means ; # S3S 

witness  to,  neglecting  or  refusing  to  attend  trial 33 

privilege  of  witness  to 931 

duties  of  officers  in  regai-d  to 335 

GAME— 

^          violating  laws  for  preservation  of & 

ib [ «27 

ib 636 

having  in  possession  during  time  of  prohibited  killing 6Sd 

stealing ^  4S6 

GAS  PIPES— 

injuring  or  obstructing « dSl 

GIFT  ENTERPRISE— See  Lottery. 

GOVERNOR— 

may  order  out  troops  to  aid  in  executing  process 7^ 

may  in  certain  cases  declare  county  in  insurrection ~  73S 

may  revoke  such  proclamation 73S 

duties  of  in  regard  to  death  sentence ,   ....  1219 

ib 1218 

may  grant  commutations,  reprieves,  and  pardon 141' 

power  of,  in  convictions  for  treason 141? 

to  communicate  to  Legislature  pardons,  etc.,  granted.. 1 141' 
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0»AND  JUROR—  Section. 

acting  After  challenge  has  been  allowed 164 

disclosing  fact  of  indictment  having  been  found 168 

disclosing  what  transpired  before  the  Grand  Jury....; 169 

oath  of. 904 

See  Challrnoe;  Grand  Jury. 

GRAND  JURY— 

may  present  accusation  against  public  officer ••«•  758 

formation  of,  provided  for..., '. 893 

9 

who  may  challenge 894 

cause  of  challenge  to  panel 895 

cause  of  challenge  to  individual  juror 896 

challenge,  how  taken  and  tried 897 

decision  upon  challenge 898 

effect  of  allowing  challenge  to  panel 899 

effect  of  allowing  challenge  to  juror 900 

objections  to,  can  only  be  taken  by  challenge 901 

appointment  of  foreman  of. 902 

oath  of  foreman  of 908 

oath  of  members  of.: 904 

charge  of  the  Court  to 905 

retirement  and  discharge  of. 906 

special 907 

order  for  gpeciul 908 

order  for  Rpecial,  how  executed 909 

special,  how  formed 910 

p^rers  of. 915 

presentment  by,  defined 916 

indictment  by,  defined 917 

foreman  may  administer  oath  to  witnesses 918 

evidence  receivable  before 919 

not  bound  to  hear  certain  evidence 920 

degree  of  evidence  to  warrant  indictment 921 

jurors  must  declare  their  knowledge  as  to  crimes 922 

mu<it.  inquire  into  cases  of  persons  imprisoned 923 

entitled  to  access  to  public  prit^ons 924 

when  and  from  whom  may  ask  advice 925 

who  may  be  present  at  sessions  of 925 

i^ecrets  of,  to  be  kept 926 

juror  not  to  be  questioned  for  his  conduct... .t. 927 

presentment  b3',  must  be  by  twelve  members 931 

indictment  by,  must  be  by  twelve  members 940 

charge  can  be  resubmitted  to 942 

to  investigate  charges  against  corporations 1396 

See  Grand  Juror;  Challenge. 

GRAND  LARCENY— See  Larceny. 

GRAVES— See  Sepulture. 
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GUAKD-  Section, 

for  jails 1610 

GFIDB  BOARDS- 

ii\juriDg SSf^ 

GUILT- 

reasonable  doubt  as  to,  ground  for  acquittal 1096 

GFNPOWDER- 

keeping,  unlawfully..... STd 

UBing,  iti  destroying  and  injuring  buildings GOl 

H 

HABEAS  CORPUS,  WRIT  OF— 

refbsal  to  issue  or  obey ^ 3£ 

reconfining  persons  discharged  upon 363 

concealing  persons  entitled  to  benefit  of. S64 

bail  on 1286 

who  may  prosecute 1473 

application  for,  how  made ~  1474 

Vi  by  whom  issued  and  to  whom  returnable 1475 

I  must  be  granted  without  delay ^ 1478 

yto  contain  what.... 1477 

^     Xiow  served.. 1479 

n          •           dkobediencc  to 1480 

V'       (i            retmrn,  whut  to  contain -. HSO 

boty  must  be  produced,  when 14SI 

^                 ^hen  hearing  may  proceed  without  the  body 14s2 

^'                 Jiearingon  return « 14S3 

i/'      ^/     /proceeding on  hearing 14^ 

y*      ^      /  when  Court  may  discharge  the  party 1485 

/y                  >       i        when  to  remand  the  party 1486 

\   ^      ^y   /       grounds  of  discharge  in  certain  cases ~  14S7 

^^       v^^    /                  ib ^  148S 

\          ^/            for  purposes  of  bail 141® 

'               Judgemaytake 1491 

/                Judge,  when  to  remand 1492 

disposition  of  party  pending  proceedings  on  return 14^ 

defect  in  form  of,  when  immaterial 1495 

imprisonment  afler  discharge  on 1496 

may  issue  in  certaift  cases 1497 

service  of. «. IdQS 

by  whom  issued  and  when  returnable ISOS 

where  returnable |..  1301 

damages  for  failure  to  obey |..  1D06 

HEALTH  LAWS— 

violation  of. L.  877 

neglecting  to  perform  duties  under |..  37S 

HIGHER  OFFENSE— 

than  charged,  proceedings  for ...A.  1112 


V 
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BaiOHWAYS—  Section. 

railroad  crossing,  neglecting  to  sound  bell  or  whistle 390 

racing  on 396 

malicious  injury  to 588 

lECOI&fE  OP  THE  INEBRIATE— 

Act  continued  in  force,  Subdivision  13 23 

HOMICIDE— 

excusable 195 

justifiable :  196 

ib 197 

bare  fear  does  not  justify 198 

justifiable  and  excusable,  not  punishable 199 

attempts  to  commit '. 216 

assaults  to  commit.... 217 

MURDBR — 

defined 187 

degrees  of. 189 

punishment  of..... 190 

assault  with  intent  to  commit 217 

jurisdiction  of  an  indictment  for,  in  certain  cases 790 

limitation  of  action  for 799 

when  burden  of  proof  shifts  in  trials  for 1105 

Manslaughtbs— 

defined ^ 192 

voluntary  and  involuntary 192 

punishment  of.... • 193 

party  injured  must  die  within  a  year  and  a  day 194 

HOURS  OP  LABOR— 

by  minors,  not  required 651 

on  public  works.  Act  of  1872,  in  note  to 651 

HORSE  RACING— See  Racing. 

HOUSE— 

keeping  disorderly 316 

HOUSEBREAKING— 

defined,..; 461 

punishment  of 462 

HOUSE  OP  ILIr-PAME— See  Bawdy  House. 

HUMBOLDT  BAY— 

throwing  sawdust  into 612 

HUSBAND  AND  WIPE— 

selling  lands  under  false  pretenses 534 

when  are  incompetent  witnesses 1322 


684  INDEX. 

I 

IDIOTS—  Sectioa. 

incapable  of  commiting  crime... 28 

IGNORANCE  OF  FACT— 

a  defense  for  crime  committed  under ~ .«...  26 

See  Mistake. 

ILL-FAME— 

keeping  or  residing  in  house  of..., 815 

ib.,  Subdivision  7 2} 

IMPEACHMENT— 

right  of,  preserved 10 

certain  officers  liable  to 7S7 

articles  of,  how  prepared 7S 

must  be  tried  by  the  Senate «...  738 

articles  of,  to  whom  delivered 739 

time  of  hearing 740 

service  on  defendant 741 

proceeding  on  failure  to  appear 742 

defendant  may  answer  or  demur  to 743 

if  demurrer  overruled,  must  answer 744 

Senate  must  be  sworn  on  trial  of. » 745 

two  thirds  necessary  to  conviction 746 

judgment  on  conviction,  how  pronounced ? 747 

ib 74S 

nature  of  judgment 749 

officer  on  trial  by,  disqualified  until  acquitted 7ol 

vacancy  thus  occurring,  how  filled 751 

of  Lieutenant  Governor »  752 

not  a  bar  to  indictment 753 

IMPRISONMENT— 

second  term  of,  when  commences ! 669 

for  life 671 

when  term  of,  commences ^ * 670 

fine  may  be  added  to 672 

civil  rights  suspended  during 673 

civil  death  from , 674 

preceding  sections  limited 67S 

convict  protected  during 876 

forfeiture  resulting  fVom 677 

term  of,  on  certain  judgment,  when  to  commence M  1205 

duration  on,  judgment  to  pay  fine 1 1206 

judgment  of,  hoW  executed 1 1215 

ib 1 1455 

duty  of  SheriflT  on  receiving  c^py  of  judgment  of..... 1 1216 

See  False  Imprisonment. 

IMPROVEMENTS,  PUBLIC— 

iiijuring I  62S 


INDEX.  585 

INCEST—  Section. 

punishment  of 285 

jurisdiction  of  indictment  for 785 

I IN^  CLOSURES— 

passing  through  and  leaving  open,  Act  of  1872,  note  to 602 

• 

INDECENT— 

exposure  of  person,  exhibition,  pictures,  advertisements,  etc 311 

articles  to  be  seized 812 

ib „ 313 

and  destroyed 314 

INDIANS— 

selling  liquor  to 397 

selling  firearms  and  ammunition  to 398 

may  take  iish 636 

INDICTMENT— 

disclosing  the  fact  of  its  having  been  found,  by  juror,  etc. 168 

conspiracy  to  procure  false  and  malicious 182 

all  crimes  must  be  prosecuted  by 682 

impeachment  not  to  bar 753 

jurisdiction  of,  for  kidnapping,  abduction,  etc .784 

jurisdiction  of,  for  bigamy  or  incest 785 

jurisdiction  of,  for  escaping  from  prison 787 

jurisdiction  of,  for  treason ; 788 

jurisdiction  of,  stealing  property  out  of  and  bringing  in  State 789 

jurisdiction  of,  for  murder,  where  party  dies  in  this  State 790 

•  jurisdiction  of,  against  accessory 791 

former  conviction  or  acquittal,  bar  to ; 793 

ib 794 

when  considered  found 808 

*  what  prosecutions  must  be  by 888 

in  what  Court  found 890 

defined 917 

degree  of' evidence  to  warrant 921 

must  be  found  by  twelve  jurors,  indorsed,  etc 940 

if  not  found,  depositions  to  be  returned  to  Court 941 

names  of  witnesses  to  be  placed  at  foot  of. 943 

proceedings  on,  when  defendant  is  not  in  custody 945 

how  presented  and  filed 944 

is  first  pleading  by  the  people 949 

what  to  contain 950 

form  of. 951 

must  be  direct  and  certain *. 952 

when  found  by  fictitious  name 953 

must  charge  what 954 

time  of  committing  ofiTense  need  not  be  stated 955 

74 — Penal. 


686  INDBX* 

INDICTMENT—   (Continued.)  SenAm. 

construction  of  words  used  in S67 

ib 558 

when  sufficient 969 

ib 980 

what  need  not  be  stated  in 961 

pleading,  to  libel .' 964 

pleading,  to  forgery 96i 

pleading,  to  perjury 996 

pleading,  to  larceny  or  embezzlement 9^ 

pleading,  to  indecent  exposure 9G8 

against  several 970 

proviuus  conviction,  how  pleaded 909 

principal  and  accessory 9T1 

accessory  treated  as  principal 973 

accessory  liable  to,  though  principal  has  not  been 771 

when  set  aside  on  motion 995 

objections  to,  waived,  unless  motion  made .—.  996 

motion  to  set  aside,  when  heard « 997 

if  motion  to  set  aside,  denied  or  granted,  what  proceedings  are  bad  997 

effect  of  order  for  resubmission 998 

when  order  to  sot  aside  no  bar  to  further  prosecution 999 

transmission  of  certain lOSS 

ib 1029 

ib 10» 

INDORSEMENT— 

on  indictment y*-  ^ 

on  order  for  admission  tot^bail «...  9S3 

INEBRIATE,  HOME  OF— 

*  Act  continued  in  force,  Subdivision  13 23 

INFORMATION— 

of  threatened  offense 701 

defined 806 

of  committed  offense,  must  be  filed 819 

'what  prosecutions  must  be  by 889 

See  Accusation. 

INFORMER— 

of  threatened  offense,  must  be  examined  on  oath 70S 

of  committed  offense,  must  be  examined  on  oath 811 

See  Proskcutor. 

INNKEEPER— 

refusing  to  receive  guests .J  365 

INNOCENCE- 

presumed  until  contrary  is  shown J  1096 


INDEX.  587 

IN  QUISITION—  Section. 

to  be  held  in  certain  cases,  after  judgment  of  death  passed 1221 

ib 1225 

duty  of  District  Attorney  upon  such 1222 

INSANE  ASYLUM— 

commitment  of  insane  prisoner  to 1370 

expenses  of  such,  how  paid 1873 

INSANE  CONVICTS— 

disposition  of. 1582 

INSANE  PERSONS— 

incapable  of  committinp^  crimes 26 

cruel  treatment  of. 361 

cannot  be  tried,  sentenced,  or  punished 1367 

proceedings  on  judgment  againnt,  Section  1221  to 1224 

Governor  to  appoint  a  day  to  execute 1224 

expenses  of  mileage,  etc 1373 

INSANITY— 

of  defendant,  when  claimed,  how  determined 1368 

order  of  trial  of  qucKtion  of. 1369 

charge  of  tlte  Court  in  such  case 1369 

verdict  and  proceeding  thereon 1370 

if  defendant  committed  to  asylum  on  ground  of,  bail  exonerated....  1371 

must  remain  in  asylum  till  sane 1372 

INSOLVENCY,  FRAUDULENT— See  Fraud;  Fraudulent  Conveyances. 

INSOLVENT  BANK— 

officer  of,  receiving  deposits  in 562 

INSPECTORS  OP  ELECTION— 

changing  ballots  or  altering  returns 48 

unfolding  or  marking  tickets 49 

INSTRUMENTS,  WRITTEN— 

larceny  of. 492 

completed  but  not  delivered,  larceny  of. 494 

making,  on  unstamped  paper 438 

^injuring  or  destroying 617 

INSURA.NCE— 

effecting,  with  foreign  company  not  giving  bond *439 

presenting  false  proof  in  support  of  claim  on  policy  of. 549 

INSURED  PROPERTY- 

burning  or  destroying 548 

INSURRECTION- 

resisting  process  in  county  declared  in 411 

Governor  may  declare  county  in,  when 732 

may  revoke  such  proclamation,  when.... 733 

See  Riot;  Unlawful  Assembly. 


688  DfDEX. 

INTENT—  Sectkm. 

must  be  united  with  act  to  constitute  crime ^ 

how  manifested -  21 

how  determined,  where  crime  committed  under  intoxication — 

INTERROGATORIES— 

on  an  examination  on  commission,  how  settled  and  allowed^ 1S5» 

INTERVENTION  OF  OFFICERS— 

in  what  cases W* 

persons  assisting,  Justified -  6* 

INTIMIDATION- 

of  jurors S5 

of  electors ^ 

INTOXICATION— 

no  excuse  for  crfme -  ^ 

acts  of  phyi^icians  under ^ 

selling  minors  drinks  to  produce;  note  to y -  ^ 

of  engineer  in  charge  of  train -  S91 

of  conductor  or  driver 391 

train  dispatcher 891 

telegraph  operator 591 

INVENTORY- 

of  pn>perty  taken  on  search  warrant *  1537 

copy  of,  to  whom  delivered 153S 

IRREGULARITY— 

dismissal  of  appeal  for 124S 

ISSUE  OF  FACT— 

defined  1041 

how  tried 1W2 

of  law  to  be  tried  as  when -  251 

ib 1125 

in  trial  of  challenge  to  juror 1061 

of  facts  denied  in  challenge..- lOfTS 

how  tried 1079 

ib ,...  lOSO 

ib 1061 


J 

JAIL- 

destroylng  or  injuring 

guard  for 

See  County  Jails;  Prison.  • 

JAILER— 

suffering  prisoners  to  escape 

answerable  for  safe  keeping  of  United  States  prisoners. 

papers  served  on,  for  prisoner 

See  Kbeper. 
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JUDGES— See  Maoisthates;  Officers;  Judicial.  Section. 

JUDGMENT— 

Justice  or  Constable  purchasing 97 

conviction  by,  in  Justice's  Court,  jury  bein^;^  waived 689 

on  impeachment,  how  pronounced 747 

ib 748 

nature  of  such 749 

of  suspension  fVom  office,  effect  of. 750 

civil  death  from 674 

suspension  of  rights  by •. 673 

fine  may  be  added  to 672 

forfeiture  bylaw 677 

judgment,  when  commenced  to  be  executed .'. 670 

on  conviction  of  officer  of  accusations 769 

how  pleaded ^ 962 

on  demurrer 1007 

on  special  verdict 1155 

on  informal  verdict 1161 

motion  in  arrest  of 1185 

ib 1450 

Court  may  cause  an  arrest  of,  without  motion 1186 

effect  of  arresting 1187 

appointing  time  for/. 1191 

presence  of  defendant  for 1103 

arraignment  of  defendant  for 1200 

what  cause  may  be  shown  against  pronouncing 1201 

to  be  pronounced,  if  no  cause  shown 1202 

to  pay  fine,  duration  of  imprisonment 1205 

to  pay  fine,  constitutes  alien , 1206 

entry  of. 1207 

authority  forexecution  of. -. 1213 

for  fine,  how  executed 1214 

for  fine  and  imprisonment,  how  executed 1215 

•              of  imprisonment,  duty  of  Sheriff  on  receiving  copy  of. 1216 

of  death,  warrant  of  execution  on 1217 

of  death,  duty  of  Judge  on  passing 1218 

of  death,  duty  of  Governor  on  receiving  copy  of. 1219 

of  death,  when  suspended 1220 

of  death,  how  executed 1228 

of  death,  passed  and  defendant  supposed  insane,  inquiry  to  be  had.  1221 

proceedings  on  such  inquisition 1222 

ib 1223 

ib 1224 

when  female  supposed  to  be  pregnant,  and  under  death  sentence....  1225 

ib 1226 

of  death,  in  force  but  not  executed,  proceedings 1227 

on  appeal 1268 

execution  stayed  by  certificate  of  S uprcme  Court  or  Judge 1243 


J 
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JUDGMENT—   (Continued.) 

when  convict  in<iane,  Section  1221  to 3234 

when  enceinte.  Section  1225  to 12S6 

on  appeal,  what  may  be  reviewed 1259 

may  be  modified,  affirmed,  or  reversed 1280 

of  reversal  on  appeal,  when  discharges  defendant. .•—  l^GS 

of  affirmance  on  appeal,  to  be  executed 136J 

of  appellate  Court,  how  entered  and  remitted 13M 

in  Justice's  Court,  to  be  entered  on  the  ii'inutes 1453 

against  prosecutor  to  pay  costs 144S 

when  to  be  rendered 1449 

JUDGMENT  ROLL— 

what  must  be  entered  on ~ »....  1207 

JUNK  DEyVLERS— 

buying  from  minor? 501 

other  sections  apply  to 502 

failing  to  keep  register 3S9 

refusal  to  dii^close  facts 342 

refusing  inspection  of  books ~  343 

JURISDICTION— 

of  offenses  committed  in  this  State 777 

of  offenses  commenced  out  of  but  committed  in  the  State 778 

for  fighting  duel  out  of,  and  party  dies  in  the  State 779 

when  inhabitant  leaves  the  State  to  evade  dueling  laws 7S0 

when  offense  is  committed  partly  in  two  counties 7S1 

of  offenses  committed  on  boundary  of  counties 782 

of  offenses  committed  on  a  vessel 783 

of  indictment  for  kidnapping,  abduction,  etc.. 784 

of  indictment  for  bigamy  or  incest 785 

of  feloniously  taking  property  from  one  county  to  another 786 

of  indictment  for  escaping  fVom  prison 787 

of  indictment  for  treason,  when  overt  act  out  of  State 788 

of  indictment  for  stealing  property  out  of  and  bringing  into  the  ' 

State 789 

of  indictment  for  murder,  in  certain  case 790 

of  indictment  against  accessory 791 

where  principals  are  not  present  at  commission  of  crime. 792 

when  concurrent,  autrefois  convict  or  acquit,  bar 798 

ib 794 

pleading 968 

where  Court  has  no,  may  discharge  jury I  1113 

of  appellate  Court,  when  ceases J  1265 

JURORS- 

givlng  bribes  to J  92 

receiving  bribes 

improper  attempts  to  influence I  96 

misconduct  of. I  96 


INDEX.  591 

JTTKORS—    (Continued.)  Section. 

must  declare  knowledge  of  casein  Court 1120 

may  be  permitted  to  separate IKl 

when  one  becomes  unable  to  act 1123 

oath  of. 1417 

See  Ghallxkos;  Grand  Jusor. 

JXJIIY- 

disturbance  before,  contempt  of  Court.^ 166 

trial  by,  preserved  in  certain  cases .'. 767 

formation  of 1046 

number  of  counsel  who  may  argue  to 10£5 

may  be  discharged,  when  the  Court  has  no  jurisdiction 1113 

proceedings,  if  so  discharged  .'. 1114 

ib 1115 

proceedings,  if  discharged,  in  other  cases 1117 

Court  may  advise  to  acquit,  when 1118  ->. 

when  and  how  to  view  premises 1119 

must  be  admonished  at  each  adjournment 1122 

to  determine  law  and  fact  in  actions  for  libel 11^5 

charging 1127 '^ 

ib 1439 

may  decide  in  Court,  or  retire 1128 

ib 1440' 

room  and  accommodation  for,  after  retirement 1185 

room  and  accommodation,  when  kept  together 11S6 

may  take  what  papers  with 1137 

may  return  to  Court  for  information 1138 

to  be  discharged,  if  juror  becomes  unable  to  act 1139 

when  not  to  be  discharged 1140 

when  discharged,  no  verdict  being  given 1141 

ib 1448 

Court  may  adjourn  in  absence  of. 1142 

return  of. 1147 

manner  of  taking  verdict 1149 

ib 1441 

kind  of  verdict 1150 

to  And  degree  of  crime 1157 

may  convict  of  lesser  offense * 1158 

when  Court  may  direct  to  reconsider  verdict 1160 

polling 1162 

charge  of,  on  question  of  insanity 1369 

verdict  of,  on  question  of  insanity 1870 

formation  of,  in  Justice's  Court 1436 

See  Challsnqb;  Coroner's  Jury;  Grand  Jury. 

JUBY  LISTS— 

adding  names  to 116 

fklsifying 117 


I 


692  INDEX. 

JUSTICE—                                                                                                SeetioB. 
other  offenses  against  public,  from  Section  142  to «     177 

JUSTICE'S  COURT— 

proceedinpfs  must  be  commenced  by  complaint 1^ 

when  warrant  of  arrest  must  issue;  form  of 1427 

minutes,  how  kept 142J 

plea,  and  how  put  in 1429 

issue,  how  tried -    1-09 

change  of  venue,  when  granted. 14S1  / 

proceedings  on  change  of  venue ^    1432 

postponement  of  the  trial 1435  • 

defendant  to  be  present...... , 1431 

jury  trial,  when  to  be  demanded;  formation  of  the  jury 14S5 

challenges 143S 

oath  of  jurors 1437 

trial,  how  conducted 14^ 

to  decide  questions  of  law,  but  not  to  charge  on  matters  of  fact 1439  ^ 

jury  may  decide  in  Court  or  retire;  oath  of  oflELcer  on  their  retire- 
ment     1440 

verdict  of  jury,  how  delivered  and  entered 1441 

verdict,  when  several  defendants  are  tried  together -    1442 

jury,  when  to  be  discharged  without  a  verdict 1443 

if  discharged,  defendant  may  be  tried  again 1441 

proceedings  on  plea  of  guilty  or  conviction 1445 

judgment  of  fine  may  direct  imprisonment ....-   1446 

defendant,  when  to  be  discharged  and  prosecutor  pay  costs «    1447* 

judgment  against  prosecutor  for  costs 144S  * 

judgment,  when  to  be  rendered 144d« 

when  defendant  may  move  for  a  new  trial  or  in  arrest  of  judgment.    1450 

new  trial,  grounds  of...... t 1451 

grounds  of  motion  in  arrest  of  judgment -    1452 

judgment  to  be  entered  in  the  minutes »   143  ^ 

judgment  of  acquittal  or  fine  only,  defendant  to  be  discharged.......    1454 

judgment  of  imprisonment,  how  executed 14^ 

judgment  of  imprisonment  till  fine  paid,  how  executed ^.......   1456 

fines,  disposition  of. 145' 

defendant  may  be  admitted  to  bail 145^ 

gubpcenas l^ 

entitling  affidavits 14^ 

appeals,  when  allowed ^  14dS 

appeals,  how  taken,  heard,  and  determined...! y..    14^ 

statement  on  appeal ., ....J,»  1468 

if  new  trial  granted,  in  what  Court  had I..    14® 

proceedings,  If  appeal  is  dismissed  or  judgment  affirmed | .   1470 

JUSTICE  OF  THE  PEACE— 

purchasing  judgment ,, |..      97 

See  Magistrate. 

JUSTIFIABLE  HOMICIDE— See  Homicide. 
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K 

KEEPER  OF  JAIL—  Section. 

sufieriDg  prisoners  to  escape 106 

refusing  to  receive  prisoners  accused 142 

answerable  for  safe  keeping  of  U.  S.  prisoners 1602 

in  contiguous  county,  to  receive  prisoners 1604 

See  CoTJNTY  Jails;  Jails;  Jaileb. 

KIDNAPPING- 

defined 207 

punishment  of 206 

jurisdiction  of  indictment  for 784 

KIIiLr- 

attempts  to 216 

assault  to 217 

KNOWINGLY— 

defined 7 

L 

LABOR— 

hours  of,  for  wards,  etc 651 

hours  of,  on  public  works;  Act  of  1872;  note  to 651 

prisoners  in  County  Jails  may  be  required  to 1613 

rules  and  regulations  therefor 1614 

LAND— 

forcible  entry  and  detainer 418 

unla'wful  reentry  upon 419 

selling  twice 533 

married  persons  selling  under  false  pretenses 584 

inclosures,  opening 602 

LAND  MARKS— 

injuring 605 

LARCENY— 

of  records 113 

ib 114 

assault  with  intent  to  commit  grand 220 

defined 484 

of  lost  property 485 

degrees  of. 486 

grand,  defined 487 

petit,  defined 488 

punishment  of  grand 489 

^punishment  of  petit 490 

of  written  instruments 492 

of  passage  tickets 493 

of  fixtures 495 

committed  out  of  and  property  received  in  the  State 497 

76 — ^Penal. 
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LABCENY—  (CkmHnued.)  Sectbo.  : 

jurisdiction  of  indictment  fbr,  in  certain  case 78$ 

pleading  in  an  indictment  for S(7 

of  good&  saved  from  fire  in  San  Francisco ^ dOt 

LAW- 

Court  to  decide  questions  of. 1134 

except  in  libel,  when  juty  decides  question  of. 251 

ib 1125 

LAWFUL  ASSEMBLY— See  MMTraos. 

LAWFUL  BESISTANCE— 

by  whom  made 6£ 

by  the  party,  when  and  to  what  extent GSS 

by  others,  when  and  to  what  extent 6M 

LEGISLATUBE— 

preventing  meeting  of. 61 

disturbance  of. 82  • 

altering  draft  of  bill  of. ^ 

altering  enrolled  copy  of  bill  of. ^ 

giving  or  offering  bribes  to  members  of. ^ 

members  of,  receiving  bribes ^ 

refusing  to  attend  or  testify  before  committee  of. 67 

forfeiture  of  office  by  member  of. 68 

duty  of,  on  convietion  for  treason 1416 

LESSEB  OFFENSE— 

jury  may  convict  of. 11S6 

LETTEBS- 

opening  or  publishing  sealed ^6 

sending,  when  deemed  complete ^ 

See  Thbbatxniko  Lettbbs. 

LEVEES— 

injuring  or  destroying ; ^ 

LIBEL-  ^ 

defined '^ 

punishment  of. ^^ 

malice  presumed ^ 

truth  maybe  given  in  evidence 251 

jury  to  determine  both  law  and  fact *^ 

ib i» 

publication  of,  defined ^ 

,  257 

,  ^ 
964 

ess 


report  of  ofilcial  proceedings,  privileged.. 

threatening  to  publish ;..... 

liability  of  editor,  publisher,  etc 

offer  to  prevent  publication  of,  for  money, 
pleading  in  an  indictment  for 


1: 


LIBBABIES— 

injuring  public. 


INDEX.  595 

UCENSE—  Section. 

unlawfully  havin;!^  blank  receipts  for 432 

delivering,  without  receipt  for  payment 431 

auctioneer 'selling  without 436 

carrying  on  business  without 434 

ijiE:isr— 

judgment  to  pay  a  fine  constitutes  a 1207 

imprisonment  for 671 

ij:eutenant  governor— 

impeachment  of. 752 

State  Prison  Director 1573 

when  vacancy  in,  who  to  act  as ^  1574 

pay  off  as  Director » 1575 

UGHTS,  SIGNAL— 

masking,  removing,  or  exhibiting  false 610 

LIMITATION— 

no,  for  action  for  murder 799 

of  action  for  all  other  felonies a \B00 

of  action  for  misdemeanor gOl 

ib 802 

LKJUOR- 

keeping,  within  two  miles  of  State  Prison 172 

where  sold,  amusements  prohibited  on  Sunday 299 

selling  at  camp  meeting 304 

ib 305 

employing  women  to  sell,  at  theatres,  etc 308 

adulterating 382 

selling  to  Indians 397 

selling  to  minors,  note  to 307 

LOG  ROLLING— 

punishment  of...... » 86 

LOGS— 

defacing  marks  on 356 

LOST  PROPERTY— 

larceny  of. 485 

LOTTERY— 

defined *. 819 

punishment  for  drawing 320 

punishment  for  selling  tickets  for 321 

aiding 322 

offices 328 

advertising  offices  of. 323 

insuring  tickets  of. 324 

publishing  offers  to  insure , 324 


-i^ 
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LOTTERY—   (Continued.)  Sectwc 

property  offered  for  disposal  at,  forfeited • £5 

letting  buildinp^  for  purpose  of. 336 

evidence  on  trial  for  selling  tickets  of. ; Utf 

LUMBER- 

de&cing  marks  on SS( 

LUNATICS— See  Insaitx  Persons. 

M 

MAGISTRATE— 

defined 807 

who  are SOS 

See  Officers,  Judicial. 


.  1-   .  .    \  MALICE- 

^'*                      defined 7 

r  J^  *                     presumed,  in  case  of  libel S50 

MALICIOUS  MISCHIEF- 

in  general  defined SM 

specified,  from  Section  595  to ^ 

animals^  poisoning 59S 

animals,  killing,  etc 597 

killing  birds  in  cemetery 5S8 

killing  sea  lions  and  seals » 599 

burning  buildings 6(0 

snow  sheds 609 

using  gunpowder 601 

to  freehold fi02 

standing  crops 604 

to  landmarks 6ftt 

to  jails fiM 

to  bridges,  dams,  levees,  etc 60? 

raOs «8 

buoys  and  beacons 609 

signal  lights 619 

to  navigable  streams 611 

others  enumerated,  from  Section  612  to 69 

MALICIOUS  INJURIES— 

injuries  to  railroad  bridges 687 

to  public  ways SK 

to  toll  houses,  etc ! , 

to  milestones < 

to  telegraph  lines fi...  581 

MILITIA  LAW— 

ikilure  to  attend  parade  or  drill ...  682 

ib 1...  65$| 

may  be  enforced  in  case  of  riots .«< 

who  may  order  out  for 
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MILITIA  IaW—   (Ckmtinued.)  Section. 

comroander  to  obey  order 729 

so  is  armed  force 730 

conduct  of  troops 731 

MALPKACTICE— 

by  intoxicated  physicians 346 

See  Attorney. 

MA^J^SLAUGHTER— See  Homicide. 

MAKKET  PRICE— 

fraud  to  aflect 895 

MARKS— 

land,  defacing 605 

defacing,  on  wrecked  property 355 

defacing,  on  lumber,  logs,  etc 856 

and  brands.  Acts  continued  in  force,  Subdivision  G 28 

See  Trade  Marks;  Brands. 

MARRIAGE— 

talcing  woman  with  intent  to  compel  her  to  marry 265 

to  one  already  married 284 

incestuous 285 

contraction  of  solemnization  of  incestuous.... »> 859 

making  false  return  or  record  of 860 

contracted  fraudulently 528 

MARRIED  WOMEN— 

when  incapable  of  committing  crimes 26 

MAYHEM- 

defined 208 

punishment  of. 204 

assault  with  intent  to  commit 220 

MAYOR— 

duty  of,  when  breach  of  public  peace  threatened 720 

MEA.SURES,  FALSE— See  False  Weights. 

MEETINGS,  LAWFUL— 

disturbing .t. 59 

MEETINGS,  PUBLIC— 

preventing  electors  from  attending ^  58 

disturbing  certain 408 

ib 69 

MEETINGS,  RELIGIOUS— 

disturbing 802 

MEETINGS,  UNLAWFUL— See  Unlawful  Assembly. 

MILE  STONES— 

injuring 590 
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MILITIA— See  Teoops.  GecAm. 

MINORS- 

selling  drinks  to,  note  to 9? 

buying  junk  from— ~  961 

MISCARRIAGE— See  Abortion. 

MISCHIEVOUS  ANIMALS— 

death  from  keeping  or  having. 399 

MISDEMEANOR— 

defined 1' 

punished -  13  ' 

aiding  in ~  ©8 

limitation  of  action  for 801 

ib as 

person  charged  with,  must  be  taken  before  whom ^ 

What  ark  Misdemranors— 

aiding  lottery 323 

aiding  apprentices  to  run  away 616 

aiding  seamen  to  desert  by  harboring ^ 

aiding  seaman  to  desert  by  enticing 614 

acting  in  public  capacity  unauthorized ^ 

adulterating  food,  drugs,  liquors,  etc ~  SS2 

administering  extra-judicial  oath 152 

altering  telegraph  messages , ^ 

animals,  poisoning 5M 

arresting  or  attaching  dead  bodies 295 

assaults  defined 240 

assaults  by  officer  under  color  of  authority 149 

attempts  to  vote,  not  being  qualified 46 

attempts  to  extort  by  verbal  threats 5S4 

attorney,  defending  certain  cases 162 

attorney,  buying  demands  in  suit 161 

attorney,  misconduct  by 160 

barratry,  common.. 158 

battery  defined SC 

betting  on  elections 60 

boats,  mismanagement  by  captain,  etc ^ 

boats,  boilers  ?)f. 349 

bribes,  to  witnesses 137 

bribes,  witness  taking 138 

bridge  or  ferry,  maintaining  without  license 388 

ib 1..  387 

bridge,  toll,  riding,  or  driving  fast  on E.  3S8 

bridge  or  ferry,  crossing  without  paying  tolls I..  889 

burglarious  tools,  having A.  466 

buying  appointment  to  office *. 1.  73 

buying  demands  in  suit,  by  attorney 1.  161 

carriers  and  innkeepers  refusing  guests  and  passengers 1.  365 
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1£XSI>EM£AN0R   (What  are  Misbembanoks)—   {Continued,)  Section. 

child,  omission  to  furnish  necessaries  to 270 

child,  selling  liquors  to,  note  to 307 

Chinese,  bringing  into  State 174 

compounding  oifenses * 153 

convicts,  communicating  with 171 

convicts,  importing  foreign 173 

criminal  contempts 166 

criminal  conspiracy.. «• 182 

dead  animals,  putting  in  streets  and  rivers,  etc 374 

deadly  weapons,  rudely  exhibiting 417 

deadly  weapons,  having 467 

defacing  tombs  and  monuments 296 

disturbing  religious  meetings 302 

disturbing  political  meetings 59 

disturbing  lawful  assemblies 403 

disturbing  peace  in  night-time 415 

elections,  refusal  by  voter  to  be  sworn 43 

elections,  refusal  to  answer  questions  by  officers  of. 48 

elections,  refusal  to  obey  summons  by  officer  of  registration 44 

elections,  attempt  to  vote  not  being  qualified 46 

elections,  procuring  illegal  voting 47 

elections,  intimidating,  corrupting,  etc.,  electors 53 

elections.  Inspector  of  unfolding  or  marking  ticket 49 

elections,  unlawfully  furnishing  money  at 64 

elections,  unlawful  offer  to  procure  office  for  elector 55 

ib 56 

elections,  preventing  public  meetings  for  purposes 68 

elections,  disturbing  such  meetings 59 

elections,  betting  on 60 

exposure,  indecent,  person,  pictures,  etc 311 

exposure  of  persons  having  contagious  disease 394 

exposure,  threatening  by  letter 660 

evidence,  destroying 135 

females,  exhibiting«for  hire,  procuring 306 

ib 307 

fire,  setting  to  woods,  etc .'. 384 

fire,  obstructing  attempts  to  extinguish 385 

forcible  entry  and  detainer 418 

forcible  entiy,  returning  to  retake 419 

frauds,  by  debtor  concealing  property 155 

frauds,  by  defendant  in  same 156 

frauds,  in  special  partnerships 358 

frauds,  in  increasing  weight  of  package 381 

frauds,  to  affect  markel  price 395 

frauds,  by  personation 529 

frauds,  in  conveyancing 531 

fhiuds,  in  obtaining  money,  false  pretense 532 

frauds,  in  weights  and  measures 553 
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MISDEMEANOR   (What  are  Misdembanors)—   {Continued,)         Sectwe. 

frauds,  in  stamping  corks,  etc ^  5^ 

frauds,  in  stock  eubscriptions 5§7 

frauds,  in  Ui^ing  name  in  prospectus » 559- 

fighting  duel,  posting  for  not 2^ 

fighting  for  prize 413 

Grand  Jurors,  acting  after  challenge  allowed 161 

Grand  Jurors,  di^tclosing  transactions  of. «. 1& 

gambling  defined,  etc SSO 

gambling,  permitting  in  house... 33J 

gambling,  winning  at  by  fraud 332 

gambling,  witness  of  refusing  attendance 33S 

gambling,  oflScer  refusing  to  prosecute  for 335 

game  laws,  violating ? 630 

ib 631 

ib 632 

ib 633 

illegally  using  phosphorus 634 

unlawfully  catching  fish 6S5 

postponing  telegraph  messages  out  of  regular  turn 638 

gunpowder,  keeping  unlawfully S7o 

health  and  quarantine  laws,  violating S76 

ib 377 

health  and  quarantine  laws,  neglecting  duty  under 378 

ill-fame,  house  of,  residing  in  or  keeping. 315 

imprisonment,  false 237 

insurance  laws,  violating 439 

injuring  toll  houses,  etc ^ 

injuring  milestones  and  guide  boards 580 

injuring  telecrraph  lines 591 

injuring  standing  crops -  604 

,  injuring  signals 615 

injuring  works  of  art 6!2 

injuring  gas  and  water  pipes 624 

intoxication,  malpractice  bj'  physician  front 346 

intoxication,  engineer 391 

junk  dealers,  buying  of  minors 501 

junk  dealers,  governed  by  law  as  pawnbroker 512 

keeping  open  business  places  on  Sunday. 800 

keeping  disorderly  house 316 

keeping  house  of  ill-fame 315 

keeping  pest  house  within  certain  limits m  373 

larceny,  potty I  488 

larceny,  of  gas 1498 

larceny,  of  water 1499 

Legislature,  disturbing  while  in  session I  82 

Legislature,  witness  refusing  to  testify  before |  87 

libel  defined 

libel,  threats  to  publish 1257 
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MISDEMEANOR   (What  ake  Misdemeanors)—   (Corttinued,)  Section. 

license,  maintaining  bridge  or  ferry  without 386 

ib 387 

license,  doing  business  without 435 

auctioneering  without 436 

lottery,  drawing 320 

lottery,  selling  tickets  for 321 

lottery,  keeping  or  advertising  office 323 

lottery,  insuring  ticket 324 

lottery,  letting  building  tor 325 

Malicious  Mischief  in  general 594 

poisoning  animals 596 

killing  or  maiming  animals 597 

killing  birds  in  cemeteries 598 

killing  seals  and  sea  lions 599 

malicious  injuries  to  freehold 602 

injuries  to  standing  crops 604 

defacing  or  removing  landmarks 605 

burning  or  injuring  rafts 608 

setting  vessels  adriil 608 

removing  buoys  and  beacons 609 

obstmcting  navigation 611 

ib 612 

ib 618 

mooring  vessels  to  buoys 614 

injuring  United  States  Coast  Survey  signals,  etc 615 

tearing  down  notices 616 

opening  or  publishing  sealed  letters 618 

disclosing  telegraph  message 619 

altering  telegraph  messages 620 

opening  telegraph  messages ; 621 

injuring  works  of  art,  etc 622 

injuring  gas  or  water  pipes 624 

drawing  water  from  closed  water  works.. ^ 625 

Miscellaneous — 

using  information  from  telegraph  messages 639 

clandestinely  learning  contents  of  message 640 

bribing  telegraph  operator 641 

illegally  collecting  certain  tolls 642 

violating  certain  police  regulations 648 

enticing  seamen  to  desert '. 644 

harboring  deserting  seamen 645 

aiding  apprentices  to  nm  away 646 

vagrancy 647 

issuing  false  certificates  of  exemption,  by  fire  department 649 

sending  letters  threatening  to  expose 650 

Nuisance,  maintaining 372 

76 — Penal. 
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MISDEMEANOR   (Miscellaneous)—   (Continued.)  Sectkjfn. 

Oathf  administering  extra-judiciai « 132 

oath,  taking  such 151 

oath,  refusing  to  take  when  offering  to  vote ^ 

officer,  omission  of  duty  by !<• 

officer,  neglecting  to  prevent  duel 23D 

officer,  refusing  to  inform  or  prosecute  for  gambling SS^ 

officer,  cruel  treatment  of  lunatics -      361 

officer,  titking  rewards  for  deputation 74 

officer,  exercising  duties  of,  wrongfully *» 

officer,  recciving-excopsive  fees ~—        94 

officer,  purchasing  judgment Sf7 

officer,'  refusing  to  arrest  persons  charged  with  crime 142 

officer,  neglect  or  violating  duty  by  Public  Administrator I^ 

officer,  n»ceiving  fees  for  arresting  fugitive?  from  justice 1^ 

officer,  who  beats  a  person  under  color  of  authority 149 

officer,  making  false  certificate 167 

officer,  disclosing  fact  of  indictment  found 1€8 

officer,  disclosing  evidence  before  Grand  Jury -..      169 

officer,  solemnizing  illegal  marriage —      S59 

officer,  making  false  return  of  same S0O 

officer,  refusing  to  issue  or  obey  a  writ  of  habeas  corpus 362 

officer,  reconfining  person  discharged 863 

officer,  concealing  person  from  such  writ SW 

officer,  neglecting  to  disperse  rioters 410 

officer,  failure  to  pay  over  fines,  etc 427 

officer,  refusing  inspection  of  books 440 

officer,  extortion  in  foes ;. 521 

officer,  misconduct  of,  cor]x)ration -     .V>1 

officer,  of  savings  bank,  overdrawing  account —     561 

officer,  of  bank,  insolvent,  receiving  doposit 5^ 

officer,  publishing  false  report  of  condition  of  corporation 564 

officer,  refusing  inspection  of  books  of  corporation 5© 

officer,  contracting  debt  beyond  assets  of  corporation «     366 

officer,  resiiiting 69 

officer,  extortion  by  executive »      70 

officer,  retaking  goods  fix)m  custody  of ICfi 

officer,  escape  from 107 

officer,  delay  in  presenting  arrest  to  magistrate -     145 

officer,  making  unlawful  arrest 146 

officer,  inhumanity  to  prisoners 147 

officer,  resisting  public ■  148 

officer,  refusing  to  aid  in  making  arrest I  150 

officer,  obstructing  in  collecting  revenue I  428 

officer,  false  representations  to  Assessor I  429 

omissions,  to  furnish  child  necessaries I  270 

omissions,  to  bury  dead  body I  293 

omissions,  to  label  drugs,  etc I  S80 
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:MISD£MEAN0R   (Miscellaneous)—  (Continued,)  Section. 

omissions,  of  duties  by  officer 176 

omissions,  of  legal  oblij^ations 176 

Pawnbroker^  acting  without  a  license 338 

pawnbroker,  failing  to  keep  register .*. 339 

pawnbroKer,  usury  by 340 

pawnbroker,  selling  prior  to  time  to  redeem 341 

pawnbroker,  refu$:ing  to  disclose  particulars 342 

pawnbroker,  refusing  inspection  to  officer..  - 343 

penalty,  when  not,  punishment  is  fixed 177 

piloting,  unlicensed ;. 379 

Railroads^  neglecting  to  ring  hell^  etc 390 

railroads,  engineer  intoxicated 391 

railroads,  putting  passenger  cars  in  front  of  freight 892 

railroads,  employ<$8  violating  duties.... 393 

racing,  on  highways 896 

riot,  defined,  etc 404 

ib 405 

remaining  after  being  warned 409 

neglecting  to  dispei-se 410 

rout,  defined,  etc 406 

Selling  liquors  near  State  Prison 172 

search  warrants  maliciously  procured 170 

selling  liquors  to  Indians 397 

selling  liquors  at  theaters i 803 

selling  liquors  at  camp  meetings 304 

selling  liquors  to  minors,  note  to 307 

selling  tainted  food 383 

selling  firearms,  etc.,  to  Indians 398 

selling  State  arms 442 

Sunday,  noisy  amusements  on 299 

Sunday,  keeping  open  business  on 300 

Sunday,  disturbing  religious  meetings  on 302 

Taxes ^  refusing  to  give  Tax  Collector  name  of  employe 434 

taxes,  illegally  delivering  receipts  for  poll 4S1 

taxes,  making  false  statements  concerning 430 

telegraph  messages,  altering 630 

telegraph  message,  disclosing 619 

telegraph  message,  opening 621 

telegraph  information,  using 639 

telegraph  message,  postponing  out  of  turn 638 

telegraph  message,  clandestinely  learning  contents 640 

telegraph  message,  forging 474 

trade  marks,  counterfeiting 350 

trade  mhrks,  selling  goods  with  counterfeit 351 

trade  marks,  defacing  on  wrecked  property 355 

trade  marks,  defacing  on  logs,  etc 356 

trade  marks,  refilling  casks,  etc.,  bearing 354 

Unlawful  assembly 407 


604  INDEX. 

MISDEMEANOR   (Miscellaneoub)—   (Omtinued,)  B&:6xm, 

Witness  deceiving ~ 133 

\vitness  betbro  I/egislature 87 

witness,  preventing  attending  of 136 

*             witness  of  gambling  refusing  attendance • 3SS 

wrecked  property,  keeping  aft-er  salvage  paid 544 

wrecked  property,  unlawfully  keeping 545 

MISNOMER— See  Fictitious  Name. 

MISPRISION  OF  TREASON— 

what 3& 

punishment  of 3S 

MISTAKE  OF  FACT— 

disproves  criminal  intent 9 

See  Error. 

MOB— 

suppressing  by  troops -      731 

See  Riot;  Suppression. 

MOCK  AUCTIONS— See  Auctions. 

MONUMENTS— 

erected  by  U.  S.  ooast  survey,  injunes  to 615 

MORALS,  GOOD— 

crimes  against,  from  Section  299  to ^ 

MOTION— 

to  setaside  indictment 995 

to  set  aside  indictment,  when  heard 9S7 

effect  of  denial  of  such 997 

for  new  trial,  when  made 11S2 

in  arrest  of  judgment -  1185 

ib 1452 

MURDER— See  Homicide. 

MUTILATION  OF  DOCUMENTS— 

penalty  for 113 

N 

NAMES— 

unauthorized  use  of,  in  prospectus  of  corporation 559 

indictments  found  by  fictitious 953 


NATIONAL  GUARD— 

failure  to  attend  drill, 
same,  by  member 

NAVIGABLE  STRE^UIS- 
obstructing 


6S2 
653 

6U 
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NAVIGATION—  Section. 

of  harbors,  etc „ 613 

of  Humboldt  Bay,  obstructing 612 

ISTEGLECT-  , 

defined..: 7 

NEW  TRIAL- 

to  be  ordered  when  verdict  is  defective 1156 

defined 1179 

effectjaf. 1180  -f  '*^ 

when  may  be  granted lisf*^*?!.* 

application  for,  when  made 1182 

where  to  be  had  when  ordered  on  appeal 1261 

grounds  for,  in  Justice's  Court 1451 

NIGHT-TIME— 

defined 450 

ib 463 

NOLLE  PROSEQUI—        * 

abolished .? 1386 

NOTES— 

forgery  of 470 

possessing  or  receiving  forged 475 

making  or  uttering  fictitious 476 

NOTICE— 

of  appeal,  when  by  publication 1241 

of  application  for  bail  in  certain  cases... 1274 

of  application  for  pardon 1421 

publication  of  such 1422 

NOTICES— 

destroying  or  removing  before  proper  time 616 

NUISANCE—       • 

public,  defined 370 

unequal  damage 371 

maintaining 372 

keeping  pest  houses  in  certain  limits 373 

putting  dead  animals  in  streets,  rivers,  etc 374 

o 

OATH— 

defined 119 

of  oflice 120 

irregularity  in  administering,  no  defense  for  perjury 121 

taking  extra-judicial 151 

administering  extra-judicial 152 

of  foreman  of  Grand  Juiy 903 

of  Grand  Jurors 004 


I 
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OATH—   (Ckmttnued.)  Sectka. 

foreman  of  Grapd  Jury  may  administer,  to  witnesses 918 

^                       of  triers  of  challenges ! lOM 

of  oflBcer  in  charge  of  jury 1121 

ib 1135 

ib li« 

of  jurors  in  Justice's  Court M37 

OBSCENE  EXPOSURES- 

of  person,  books,  etc.,  from  Section  311  to 316 

OFFICE— 

acting  in,  without  qualifying ^ 

buying  or  selling  appointments  to ^ 

ib 74 

wrongful  exercise  of 75 

how  forfeited S8 

ib « 

ib • M7 

oath  of ^ ^ 128 

persons  engaged  in  dueling  disqualified  from  holding 228 

removal  from ^ 

OFFICERS,  ADMINISTRATIVE— 

same  provisions  apply  as  to  executive  officers 77 

being  interested  in  contracts,  buying  scrip,  etc 712 

OFFICERS,  EXECUTIVE  AND  MINISTERIAL— 

proceedings  to  impeach  or  remove,  preserved W 

acting  without  having  qualified '    ^ 

de  facto,  validity  of  acts ^ ^ 

bribery  of 67 

asking  or  receiving  bribes ^ 

resisting :... & 

extortion  by 70 

penalty  for  certain,  dealing  in  scrip 71 

penalty  for  being  interested  in  certain  contracts 71 

presenting  false  claims  to 72 

receiving  rewards-for  deputation 74 

wrongfully  exercising  functions  of  office 75 

refiisal  to  surrender  books  to  successor 76 

how  forfeits  office 98 

retaking  goods  from  custody  of. 162 

113 
143 
144 
145 
146 
147 
148 
149 


stealing,  mutilating,  etc.,  records 

refusing  to  receive  or  arrest  accused  parties 

receiving  fee  or  reward  for  arresting  fugitives 

delaying  to  take  person  arrested  before  magistrate. 

making  arrest  without  authority 

inhumanity  to  prisoners 

willfully  resisting 

assaults  by,  under  color  of  authority 
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OFFICERS,  EXECUTIVE  AND  MINISTERIAL—   (Continued,)       Section. 

refusing  to  aid  in  making  arrests 150 

penalty  for  administering  extra-judicial  oatlis 152 

bribery  of  certain 165 

false  certificate  by 167 

disclosing  fact  of  indictment  found 168 

omission  of  duty  by 176 

justifiable  homicide  by , 196 

duty  of,  to  prevent  duels 280 

duty  of,  concerning  gaming 835 

refusing  or  neglecting  to  disperse  unlawful  assembly 410 

refusing  or  neglecting  to  pay  over  public  moneys 425 

failing  to  pay  over  fines  and  foifeitures 427 

obstructing,  in  collecting  revenue 428 

removal  of,  for  violation  of  duty 661 

proceedings  to  remove  civil,  how  prosecuted 682 

intervention  of,  to  prevent  crime 697 

persons  aiding  in  suoh  cases  justifiable 698 

proceedings  in  overcoming  resistanp^  to  process 723 

to  certify  names  of  resisters. 724 

must  command  rioters  to  disperse 726 

must  arrest  rioters  if  they  refuse  to  obey 727 

may  order  out  military 728 

armed  force  to  obey  what 730 

suspension  of,  in  cases  of  impeachment 750 

when  impeached,  disqualified  until  acquitted 751 

proceeding  for  removal  of,  Section  758  to 772 

accusation 758 

trial  of. 767 

proceedings  for  removal  of,  before  District  Court 772 

oath  of,  in  charge  of  juiy 1121 

ib 1128 

OFFICERS,  JUDICIAL— 

offering  bribes  to 92 

receiving  bribes 93 

receiving  excessive  fees 94 

OFFICERS,  REMOVAL  OF— 

by  impeachment,  Section  737  to 753 

See  Impeachment. 

removal  otherwise  than  by  impeachment,  Section  758  to 772 

accusation  by  Grand  Jury 758 

form  thereof 759 

transmitted  and  copy  served 760 

if  defendant  does  not  appear. 761 

olijection  to  accusation 762 

form  thereof 763 

denial 764 

objection  overruled — answer 765 


.1 
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OFFICERS,  REMOVAL  OF—   (Oontfnued,)  SeseOm. 

proce^inf^  on  confession  or  issue "^ 

trial  and  proceeding  on ^ 75» 

ib ~ T5B 

appeal,  etc.,  to Tti 

OFFICERS  OF  STATE  PRISON— 

Board  of  Directors 15?3 

President  pro  tem  of  the  Senate,  when  to  act  as  Director.- 1374 

compensation  of  Directors 157?> 

Board  must  adopt  rules  and  regulations 1576 

Board  may  appoint  "Warden  and  other 15^ 

duty  of  clerks  and  other " 15T^ 

monthly  reports  of 157^ 

must  keep  accounts  and  report  to  Governor I«^ 

Board  cannot  contract  debts 1585 

further  powers  of  the  Board Ia93 

ib 1594 

ib 1585 

OMISSION  OF  DUTY- 

by  public  officer 1*5 

when  puni.'^hablc '. <^ 

ORDER- 

for  recommitment 1310 

contents  of  such ISIl 

for  conditional  exan:ination,  when  may  be  applied  for 13S6 

such  application,  how  made 13S7 

such  application,  to  whom  made 1S38 

puoh,  when  granted,  contain  what 1339 

such,  must  direct  what 1S40 

OVERT  ACT:- 

when  necessary,  to  constitute  conspiracy 1^ 

P 

PANEL— 

Grand  Jury,  cause  of  challenge  to SS5 

Grand  Jury,  effect  of  allowing  challenge  to 899 

defined 10d7 

challenge  to,  defined l<^ 

challenge  to,  upon  what  founded 16S9 

challenge  to,  when  and  how  taken -  IW 

See  Challenqic;  Grand  Jury;  Jury. 

PAPER  MONEY— 

issuing  and  circulating  unlawfully |  618 

PARADE— 


failure  to  attend,  by  officer, 
same,  by  member 


6dS 
6dS 
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PABDON—  .  Sectiott. 

power  of  Governor  to  gnni 1417 

Governor  to  communicate  to  Legislature  .what  granted 1419 

report  of  case  for,  how  and  from  whom  required 1420 

notice  to  District  Attorney  of  application  for  pardon 1421 

public  notice  of  application  for 1422 

PARENT— 

desQrting  child 271 

omitting  to  provide  necessities  for  child : 270 

PARTIES  TO  CRIMES- 

classification  of. - 80 

PARTNERSHIP— 

« 

fraud  in  special »..  358 

PASSAGE  TICKETS— 

value  of,  in  certain  cases 493 

PAWNBROKERS- 

canying  on  business  without  license 338 

fi&iling  to  keep  register 339 

charging  unlawful  rate  of  interest. « 340 

selling  before  time  of  redemption  expires ;. 341 

selling  without  notice 341 

refusing  to  disclose  particulars  of  sale 342 

refusing  to  allow  officer  to  inspect  register .' 343 

PEACE— 

public  crimes  against,  from  Section  403  to 419 

security  to  keep «.... 706 

police  to  preserve,  at  public  meetings 720 

disturbing  by  noises  or  tumult 415 

threatening,  quarreling,  etc .*. 415 

PEACE  OFFICER— 

refusing  to  arrest  accused  parties 142 

warrant  of  arrest  must  be  directed  to  and  executed  by 816 

what  are 817 

to,  what  warrants  are  to  be  directed 818 

ib .\ 819 

arrest  by , 836 

duty  of,  making  arrest 848 

ib .^    849 


PENAL  CODE— See  Codb. 
PERJURY- 


witness'  testimony  may  be  read  against  him  on  trial  for 14 

defined 118 

irregularity  in  administering  oath  no  defense 121 

77— Pbnal. 
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PEKJURY—  (^Oontinued.)^  Satiot 

iDCompetency  of  witness  no  defense  for ^.  12 

when  making  depositions,  etc.,  deemed  complete -^^  ^* 

witness  need  not  know  that  his  evidence  was  materiaU ^ — ..  IS 

stating  what  one  does  not  know  to  be  true IS 

punbhment  of. , ^ 

subornation  of. IS 

securing  execution  of  innocent  persons  by...... ^.^..  IS 

pleading,  in  an  indictment  for .• ! -  9S 

• 

PERSON- 

defined 7 

who  capable  of  crime 3S 

who  liable  toj^unishment SI7 

instigating  incapables  to  crime ^ 

crimes  against,  from  Section  261  to .h. 3R 

indecent  exposure  of. ^ 

other  injuries  to,  from  Section  846  to. ...•.•  367 

informed  against,  from  Section  703  to -«-  ^ 

PERSONAL  PROPERTY— 

includes  what •^.«....       7 

PERSONATION,  FALSE— See  Fajlsb  PiBsoyxTioK. 

PEST  HOUSES— 

establishing  and  keeping,  in  certain  limits ~     373 

PETIT  LARCENY— See  Lakckkt. 

PETIT  TREASON— 

abolished ^ 1 1^ 

PHOSPHORUS— 

use  of,  on  land,  prohibited  in  certain  counties -'     ^ 

PILOTS- 

acting  as  such  without  license ^ 

PHYSICIAN&- 

malpractice  by  intoxicated ^ 

PIPES-  ^ 

injuring  gas  or  water ^ 

in  case  of  imp6iu:hment,  where  entered <^ 

of  guilty,  to  articles  of  imi)eachment,  proceedings  on 7^ 

of  guilty  of  accusation  of  officer,  proceeding  on '^ 

when  put  in  *, 

different  kinds  of. jWi« 

how  put  in  and  its  form Il^i^ 

of  guilty,  how  put  in  and  when  may  be  withdrawn 

of  not  guilty,  puts  what  in  issue u0 

of  not  guilty,  what  evidence  may  be  given  under 

of  not  guilty,  to  be  entered  on  refiisal  to  plead. 1^ 
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. —   {Continued^)  Section. 

of  guilty,  upon,  Court  to  determine  decree 1192 

of  corporations,  to  indictment 1396 

of  guilty,  proceedings  on .* 1445 

•LEADING- 

form  and  rules  of. f. *    948 

indictment  is  flrst,  by  the  people • 949 

of  judgments '. 962 

of  private  statutes 963 

in  indictment  for  libel 964 

m 

in  indictment  for  forgery 965 

in  indictment  for  peijury  or  subornation  of. 966 

in  indictment  for  larceny  or  embezzlement 967 

in  indictment  for  exhibiting,  etc.,  lewd  bookS)  etc 968 

on  part  of  defendant 1602 

error  or  mistakes  in 1404 

See   Demubrkr;   Pobtpoi^kment;   Ysmus;   Abrsbt    of 

Judgment,  etc. 
POISON— 

putting,  in  food,  medicine,  or  ^ater 3 

attempts  to  kill  by  administering ^ 216 

POLICE- 

organization  and  regulation  of. '. * 719 

force  to  preserve  peace  at  public  meetings,  how  ordered '..      720 

POLICE  COURT- 

defined 1461 

proceedings  in — 

See  Justice's  Court. 

POLICE  OFFICES- 

in  incorporated  towns,  etc.,  duty  of  persons  in  charge  of- 1417 

how  organized ^ 719 

to  preserve  the  peace 720 

POLICE  REGULATIONS— 

violation  of  certain 648 

POSSE  COMITATUS— 

refusal  to  join • ; 150 

POSTPONEMENT— 

of  examination 861 

ib 862 

of  trial 1062 

ib ., 1433 

PRESENTMENT— 

defined '.. 916 

must  be  by  twelve  Grand  Jurors 981 

must  be  presented  to  Court  and  filed 032 
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PBESENTMENT—   (CmHnued.) 

when  bench  warrant  must  issue  on ..... 

proceedings  on,  Section  934  to Sff 

PBESUMPTIOK— 

> 

of  malice,  in  case  of  libel 

•        of  law,  need  not  be  stated  in  indictment ^.  ^ 

of  innocence 2(IS$ 

• 

PRINCIPALS— 

who  are ; £ 

PRINTING— 

included  in  ^'writing" 7 

PRISON- 

escape  from .'. IQ? 

assisting  prisoners  to  escape  from 1^ 

ib , .m 

jurisdiction  of  indictment  for  escape  from '^ 

Grand  Jury  entitled  to  access  to  public SSI 

See  State  Pbison. 

PRISONERS— 

rescuing  from  custody , VA 

escaping  from  State  Prison 1(S 

escape  from  other  than  a  State  Prison 1^ 

officei's  permitting,  to  escape 1^ 

assisting,  to  escape « \^ 

ib 110 

inhumanity  to „....  1^ 

to  be  classified,  in  County  Jails 1399 

bringing  from  State  to  other  prison #. , i^ 

disposition  of  insane I^ 

committed,  must  actually  be  confined ^ i^ 

committed  by  U.  S.  Courts,  must  be  received 1^^ 

when  may  be  taken  to  jail  in  contiguous  county ^^ 

when  to  be  returned  to  proper  county 1** 

may  be  removed  in  case  of  Are  or  pestilence .-•<  1^ 

ib „ ie» 

not  to  be  received  at  County  Jails,  on  civil  process ^^ 

conveyed  to  State  Prison,  compensation  for ^^ 

See  Convict. 


PRIVATE  STATUTES- 

how  pleaded 

PRIZE  FIGHT— 

penalty  for  engaging  in....^.... 

persons  present  at 

leaving  the  State  to  engage  in. 
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>»OCESS—  •         Section. 

resisting  execution  of,  in  county  proclaimed  in  insurrection «  411 

power  of  officers  to  overcome  resistance  to  execution  of 723 

officers  must  certify  names  of  registers 72| 

when  military  to  be  ordered  to  aid  in  executing 725 

Sheriff  not  to  receive  prisoner  on  civil 1612 

p;rohibited  acts— 

for  which  no  punishment  prescribed,  misdemeanors • '. 177 

PltOPERTY- 

crimes  against,  from*  Section  447  to 691 

fraudulent  concealment  of,  by  debtor 154 

fraudulent  concealment  of,  by  defendant 155 

refusing  to  give  Assessor  list.of 429 

larceny  of  lost ; 485 

selling  hypothecated  or  pledged,  by  warehouseman '581 

receipt  for,  taken  on  search  warrant ',  1535 

such,  how  disposed  of. 1536 

inventory  of  such  must  be  taken 1537 

to  whom  such  inventory  must  be  delivered 1538 

when  to  be  restored  to  person  from  whom  taken 1540 

receiving,  in  false  character 530 

o^  State  crimes  against,  from  Section  424  to : 443 

PROSECUTIOK- 

separate  and  distinct 175 

no  person  subject  to  a  second,  for  same  offense , 687 

autrefois  convict  and  acquit  bar  to,  in  certain  cases 793 

ib ; ; 794 

.  must  be  had  in  the  name  of  the  people 684 

for  murder,  may  be  commenced  at  any  time 799 

what  must  be  by  indictment 888 

what  must  be  by  accusation  or  information ^ 889 

order  to  set  aside  indictment  no  bar  to  another 999 

demurrer  allowed,- bar  to  another 1008 

order  of  compromise,  bar  to  another. ..» • 1378 

dismissal  of  action  in  misdemeanor,  bar  to 1887 

PUBLIC  ADMINISTRATOR— 

neglect  or  violation  of  duty  by 148 

PUBLICATION- 

for  not  fighting  a  duel 229 

libelous,  defined 252 

privileged : 254 

indecent 811 

proceedings  regarding  indecent,  from  Section  811  to 316 

of  offers  to  insure  lottery  tickets 324 

of  sealed  letters 618 

pleading  in  indictment  for  exhibiting  or  selling  obscene 968 
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PUBLICATION—   (Ocmtinued,) 

of  notioe  of  application  for  pardon » —  1^ 

of  the  Ck)des ¥» 

PUBLIC  DOCUMENTS-See  Docttmekts. 

PUBLIC  MONEYS— 

officer  rei\]8ing  to  pay  over — .     & 

defined -    4S 

PUBLIC  OFFENSE— See  Crimes. 

PUBLISHERS— 

liability  of. 2» 

PUNISHMENT- 

how  determined « , ^ 

who  are  liable  to .<  ^ 

grounds  for.  mitigation  of. '. ^^^ 

ib ©S 

summary  inquiry  for  mitigation  or  aggravation  of. 1^ 

proof  of  facts  in  mitigation  or  aggravation  of. ^••~  1^ 

one  act  punished  by  different  provisions ^ 

under  foreign  law -  ^ 

of  contempts ^  62w 

none  for  omission  of  duty,  when ^ 

attempts  to  commit  crimes ^ 

ib y ^ 

restrictions  on ^ 

of  second  offenses ~     ^ 

PURCHASING  BY  OFFICER— 

scrip,  etc ^ 

Q 

QUARANTINE  LAWS- 

violation  of. / S76 

QUICKSILVER- 

counter&iting  stamps ^ 

selling  debased ^ 

R 

RACING— 

on  highways ^ 

RAFTS— 

burning  or  injuring '. J    ^ 

RAPE- 

assault  with  intent  to  commit. ^ I  ^ 

defined ;.'....I  261     ] 

when  physical  ability  must  be  proved f  ^ 

penetration  sufficient 

punishment  of. J  ^     /I 
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Section. 

engineer  neglecting  to  sound  whistle  or  bell,  crossing  roads,  etc 890 

intoxication  of  certain  employes  of. 891 

placing  passenger  iif  front  of  flight  cars 892 

violation  of  duties  by  employes  of. 893 

officer  overcharging. ^ : 625 

B.A1X.R0AD  COMPANY— See  Corporations. 

RAIXJtOAD  TICKBT— See  Pabsaqk  Ticket. 

RECEIVING— 

stolen  property 496 

ib , 497 

BECEIPT— 

issuing  fictitious  warehouse '. 578 

ej*roneous,  issued  in  good  faith v 679 

duplicate  must  be  marked  **  duplicate '' 580 

warehouse,  must  be  canceled  on  redelivery 582 

by  officers,  taking  money,  etc.,  from  persons  arrested 1412 

for  property  taken  on  search  warrant 1535 

false,  for  poll  taxes,  delivering « 431 

false,  for  poll  taxes,  possessing 482 

BECOMMITMENT— 

of  defendant,  after  admission  to  bail 1810 

contents  of  order  far 1811 

pursuant  to  order  for,  defendant  may  be  arrosted 1312 

if  for  failure  to  appear  for  judgment : 1313 

if  for  othercause 1814 

RECORDING— 

offering  fklse  or  forged  instruments  for 115 

verdict • 1163 

RECORp  OF  ACTION— 

what  to  be  entered  in 1207 

roll  of 1207 

RECORDS- 

laroeny,  mutilation,  etc.,  of. J.18 

ib 114 

forgery  of 470 

making  false  entry  in 471 

adding  names  to  jury  lists 116 

falsifying  jury  lists 117 

RSFSRE  E— ~ 

giving  bribes  to*....; '. 92 

receiving  bribes : 98 

improper  attempts  to  influence 95 

misconduct  of. 96 
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BEGI8TRATI0N— 

fraudulent .'. ^ € 

refusal  to  obey  fiummons  of  Board  of...... »..      U 

RELIGION— 

crimes  against SBB 

ib ; 3tt 

limitation  to  action ~.«..  Jfl 

REMITTITUR— 

of  case,  from  appellate  Court..... 126i 

REMOVAL  FROM  OFFICE— 

of  civil  officers -..- 

ib <»..M 

of  District  Attorney , 771 

by  summary  proceedings  before  District  Court , .'. -  771 

for  violation  of  duties 661 

for  inhumanity  to  prisohers , 147 

REMOVAL  OF  ACTION— 

l>cfore  trial,  when  may  be  Kad 1(^ 

application  for • lOM 

application  for,  \vhen  granted 1(B5 

order  for 1<B6 

proceedings  on,  when  defendant  in  custody 1057 

authority  of  Court  to  which  it  is  removed i.... 1<B8 

REPRIEVES- . 

power  of  Governor  to  grant 1417 

Governor  must  communicate  to  Legislature,  granted 1419 

BESCU^- 

from  custody ^ 101 

retaking  afler '. S54 

may  break  doors  to  retake ^ 

RESISTANCE— 

willful,  to  officers 148 

to  execution  of  process 411 

to  federal  laws „ 731 

Marshal  to  act,  how 731 

^  See  Lawful  Resistakce. 

RESTRAINT- 

what  degree  of,  allowed  before  conviction 1^ 

what  degree  of,  allowed  of  party  arrested |^ 

RESUBMISSION— 

of  case,  after  indictment  set  aside 1^ 

ib h» 

ib i9» 
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RSSUBMISSION—   (OcynHnued,)  Section. 

when  demurrer  allowed 1008 

i^ *...: 1009 

ib ;. 1010 

KE  VENUE— 

obstructinfif  officer  in  collecting: 424 

offenses  by  officers,  relating  to  ....'.... 42l 

collector  of,  refusing  to  allow  inspection  of  books 440 

Board  of  Examiners  neglecting  certain  duties  concerning. 441 

REIJVAIIDS- 

for  deputation,  officers  taking : 74 

for  apprehension  of  fugitives 1547 

ib .'...*. 1558 

RIOT— 

defined 404 

punishment  of. 405 

justifiable  homicide  committed  in  repressing '. 197 

remaining  at,  after  warning  to  disperse 409 

magistrate  refusing  to  div«perse 410 

officer  to  certify  names  of  resisters 724 

magistrate  must  command,  to  disperse 726 

officer  may  order  out  troops 728 

armed  force  to  suppress,  must  obey  whom 730 

conduct  of  troops  to  suppress ». 731 

power  of  officer  to  suppress 723 

ROAD— See  Highway. 

ROBBERY— 

defined , 211 

what  fear  may  be  an  element  in .' 212 

punishment  of. ; 213 

assault  with  intent  to  commit 220 

jurisdiction  of  indictment  for,  in  certain  case 786 

ROLL- 

judgment,  what  to  contain 1207 

ROUT- 

defined 406 

punishment  of. 408 

See  Unlawful  Assembly. 

RULE— 

of  decision,  commoivlaw  of  England  is,  when 4468 

when  laws  of  this  State  silent 4468 

•       of  construing  the  Codes \ 4478 

as  to  laws  of  1872 4479 

of  construing  Codes,  one  with  another 4480 

of  construing  conflicts  in  Titles 4481 

78— Penal. 
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BULE—   (Continued,)  SeetksL 

of  construing  conflicts  in  Chapters ,..    4IBi 

of  construing  co'nflicts  in  Articles «. 4Si 

of  construing  conflicts  in  sections ^ 4481 


•  s 

SAIJ.OR  BOARDING  HOUSES— 

■    violating  Code  provisions  concerning 69S 

SAFETY— 

crimes  against  public,  from  Section  SC8  to 899 

SALVAGE— 

detaining  wrecked  property  after,  paid Mi 

SALMON— 

protection  of. ^..      634 

destroying,  etc >.      635 

SAVINGS  BANK- 

officcr  of,  overdrawing  his  account , lOB 

SBA  LIONS,  SEALS— 

killing,  within  certain  limits M 

SEALS— 

defined... , ».        7 

forgery  of  public  and  corporate 47S 

SEAMEN- 

enticing  to  desert .• «     644 

harboring  deserting 6i5 

SEARCH  WARRANT— 

maliciously  procuring , 170 

defined 1328 

upon  what  grounds,  may  issue 1581 

upon  what  grounds,  not  to  issue t    1525  ■ 

complainant  must  be  examined  on  oath 152S 

deposition,  what  to  contain 1527 

when  to  issue 1S2B 

form  of / 1529 

by  whom  served 1530 

ib 15S1 

when  may  be  served  at  night 1 •. 1583 

within  what  time  must  be  executed , Il534 

oflScer  must  give  receipt  for  property  taken 11535 

such  property,  how  disposed  of. 1l586 

return  of Il587 

if  grounds  of,  are  controverted .«..  Il589 

to  be  returned  by  magistrate  to  County  Court ^  ■.511 
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8SCOND  OFFENSE—  Section. 

how  punished,  after  former  conviction 666 

how  punished,  after  conviction  of  attempt  to  commit  felony 667 

SECURITY- 

TO  KSEP  THE  PkACK— 

when  required 706 

effect  of  giving,  or  refusing  to  give 707 

person  committed  for  not  giving,  how  discharged 708 

must  he  filed  in  Clerk's  office 709 

when  required,  for  assault  in  presence  of  Court 710 

whenhroken 1 711 

breach  of,  how  prosecuted 712 

evidence  of  breach  of. 713 

when  not  to  be  required 714 

Fob  Afpearanck  of  Witnessks— 

when  taken  and  i*equired 878 

ib :, 879 

infants  and  married  women  may  be  required  to  give 880 

on  refusing  to  give,  witness  to  be  committed 881 

witness,  when  unable  to  give,  what 882 

BEDUCTION- 

of  women,  for  prostitution * 266 

evidence  on  trial  for 1108 

of  women  under  eighteen,  note  to  i:;^ection .' 266 

SENATE-r- 

to  try  impeachments 738 

on  impeachments,  must  be  sworn ,..  745 

two  thirds  of,  necessary  to  convict,  on  impeachment '. 746 

SENTENCE— 

for  life 671 

ib 672 

defendant  must  be  present  for 1193 

to  be  brought  before  Court  for 1194 

if  he  is  on  bail  ai)d  does  not  appear  for 1195 

may  forfeit  bail  and  issuQ  bench  warrant 1195 

arraignment  for  sentence 1200 

what  may  be  shown  against 1201 

extent  of  punishment,  how  considered 1203 

suspended  only  by  order  Supreme  Court  or  Judge 1243 

• 

SEPULTURE,  Etc.— 

violating.  Section  290  to 296 

8EBVICE— 

of  articles  of  impeachment  on  defendant 740 

such,  how  made • 741 

of  warrant  of  arrest,  in  another  county 820 

of  bench  warrant ; 936 
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SERVICE—   (Ocnitinued,)  SectMB. 

of  bench  wanant 9K 

ib 1196 

of  notice  of  appeal 1341 

of  notice  of  application  for  bail 1274 

of  Bubpcena , 1335 

of  summons  against  corporations IS3& 

of  writ  of  habeas  corpus 1478 

of  Coroner's  warrant 1519 

of  search  warrant 1S30 

ib ;. [ 131 

ib 15S2 

SETTING  ASIDE  INDICTMENT— 

when  on  motion 995 

objections,  when  waived... ,«, : 996 

when  heard | 997 

effect  of  resubmission 99S 

SfiERIFP—  i^ 

suffering  convicts  to  escape 1^ 

refusing  to  receive  or  arrest  parties  accused  of  crime.~ 1^ 

duty  of,  on  receiving  copy  of  judgment  of  imprisonment 1216 

warrant  for  execution  of  death  sentence  to  be  delivered  to.... 1217 

duty  of,  at  execution  of  death  sentence. 1229 

duty  of,  after  execution  of  death  sentence 1230 

to  receive  prisoners  committed  by  U.  S.  Courts 1®1 

answerable  for  safe  keeping  of  such 1^ 

papers  served  on,  for  prisoner 1609 

to  receive  all  persons  duly  committed ^ 1611 

when  not  to  receive  prisoners 1^1^ 

how  compensated  for  transporting  prisoners  to  State  Prison 1^ 

SIGNALS— 

removing,  erected  by  U.  S.  Coast  Survey 615 

SIGNAL  LIGHTS- 

masking,  removing,  or  exhibiting  false 610 

SIQNATURE- 

dcfined 7 

obtaining,  by  extortionate  means 522 

SODOMY— See  Crime  against  Nature. 

STATE— 

defined |7 

STATE  PRISON— 

escape  from 

attempt  to  escape  from 

unlawful  communication  with  convict  in 

keeping  liquor  within  two  miles  of. • 
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STATE  PRISON—  {Continued.)  S.ection. 

U.  S.  prisoners  to  be  received  at 1581 

dispositio*n  of  insane  prisoners 1582 

ftind  of. 1583 

fund  of,  how  disbursed 1584 

transporting  prisoners  to,  compensated,  how 1586 

See  Offickrs  oy  State  Pkison;  Convict. 

• 

STATUTE- 

law  defined 4466 

how  expressed  .....'. 4467 

eommon,  the  rule  when. 4468 

express  repeal  of '. 4504 

ib 4505 

remaining  unrepealed t • 23 

STAY  OF  PROCEEDINGS— 

pending  examination  on  commission » 1354 

when  doubt  arises  as  to  sanity  of  defendant «• 1368 

STEAMBOATS— 

mismanagement  of. 848 

STEAM  BOILERS  AND  ENGINES- 

mismanagement  of. 349 

STOCK  RAISERS- 

protection  of,  continued  Acts,  Subd.  5a 23 

STOLEN  PROPERTY-    J i,    ^\    * t.    ^,   ^ ^    (  k 

disposal  of /.i»' 1407  > 

ib 1408 

ib : 1409 

ib 1410 

ib ^..  1411 

SUBORNATION  OF  PERJURY-See  Pekjurt. 

SUBPOENA— 

when  must  issue 864 

ib 1459 

defined,  and  who  may  issue 1326 

ib 1564 

form  of. 1327 

disobedience  to ^. 1381 

6UMM0NS- 

against  corporations 1390 

form  of. 1.391 

service  of. 1392 

SUNDAY- 

certain  amusements  prohibited  on 299 

keeping  open  places  of  business  on 800 

ib 301 
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SUPPRESSION  OF  RIOTS,  Etc.-  Sectta. 

proceodlnge  in,  from  Section  723  to —•     ^ 

SUPREME  POWER— 

of  the  State,  how  expressed 44^ 

SURRENDER  OP  DEFENDANT— 

by  bail,  how  made IM 

defendant  may  be  arrested  for  purpose  of. t >  13^1 

money  to  be  refunded  on ;..... 19^ 

SUSPENSION— 

of  officers,  by  Court  of  impeachment 7^ 

of  capital  execution .*. ^ - 


T 

TAX  COLLECTOR— 

obstructing,  in  collecting  taxes ^ 

selling  undated  foreign  miners'  license.... ••.....  433 

TAXES- 

obstructing  officer  in  collecting 42B 

falSe  statements  concerning 130 

delivering  false  receipt  for  poll  and  license 431 

having  in  possession  false  receipts  for  poll  and  license 4S3 

blank  for  license,  unlawfully  having 432 

TELEGiAPH- 

forgery  of  messages «• : 474 

injury  to  line 591 

disclosing  contents  of  message 619 

altering  messages .'... 6S0 

opening  sealed  message G21 

neglect  or  postponement  of  regular  order  of  messages 638 

operator  or  agent  using  information  from  messages 639 

clandestinely  learning  contents  of  message..... ~  640 

bribing  operator « 641 

operator  intoxicated 391 

arrest  by 860 

certified  copy  of  warrant  served  by 861 

TESTIMONY— See  Witness. 

.THBA.TERS- 

employing  women  to  sell  liquor  at. 908 

where  liquor  is  sold,  performance  prohibited  on  Sunday 

THREATENED  OFFENSE— 

information  of. i\ 

examination  of  complainant  and  witnesses 7^ 

when  commission  of,  feared,  warrant  of  arrest  to  issue 

person  complained  of,  when  to  be  discharged 

security  to  keep  the  peace,  when  required 


' 


INDEX.  623 

THREATENING  LETTERS—  Section. 

sendinpf,  to  officers 650 

sending:,  with  intent  to  commit  extortion^ 623 

TTHKEATS— 

using,  with  intent  to  extort  money,  etc v 523 

ib A , 524 

what  may  constitute  extortion 519 

See  DuKEss. 


of  committing  offense  need  not  be  stated  in  indictment 955 

a7lTLE- 

of  volume 

TOIiL  BRIDGES-^ee  Bridges. 

TOLL  GATES— 

injury  to 589 

TOLLS— 

unlawfully  collecting  certain,  in  San  Francisco 642 

TOOLS- 

haying  burglarious ; 466 

having  counterfeiting ;. 480 

with  intent  to  assault 467 

TOMBS— 

de&cing  in  cemeteries 296 

TRADE  MARKS— 

counterfeiting 860 

selling  goods  which'bear  counterfeited 351 

definition  of. 353 

definition  of  "counterfeited" 852 

refilling  casks,  etc.,  bearing 354 

TRANSMISSION- 

of  indictments  fh>m  County  to  District  Courts 1028 

of  indictment  against  County  Judge. : 1029 

of  indictments  to  Municipal  Criminal  Court 1030 

of  papers,  on  removal  of  action :....  1038 

TREASON- 

•in  what,  consists 87 

who  only  can  commit 87 

punishment  of 87 

misprision  of. .38 

petit,  abolished 191 

jurisdiction  of  indictment  for,  in  certain  case 788 

evidence  on  trial  for 1103 

power  of  Governor  on  conviction  for 1418 

duty  of  Legislature  on  conviction  f6T 1418 


* 


624  INDBX. 

TREASUREB-  Sec&si. 

State  violating  laws  relative  to  State  Board  of  Examiners.^ 411 

State  or  county  violating  revenue  law ^ 

TRESPASS— 

certain,  misdemeanors .' €61 

TRIAL— 

defendant  entitled  to  speedy  and  public «....  €  - 

mode  of. 101^ 

when  presence  of  defendant  necessary"  on l(^ 

ib 1*  ' 

defendant  entitled  to  two  days  to  prepare  for 

postponement  of. ; '. .'.. I*''* 

ib K 

order  of. jf 

when  order  of,  may  be  departed  from ^ '  ^^ 

number  of  counsel  who  may  argue  on ..«• 

separate 

rules  of  evidence  on •** 

if  District  Attorney  fiiils  to  attend h*^ 

in  Justice's  Court,  how  conducted - 1^ 

must  be  under  indictment „ ^ 

of  officers  by  accusation S89 

whore  found «... r. 8^ 

impeachments,  where 7?8 

See  Impeachment;  Officers,  Removal  of. 
TRIERS— 

of  challenges,  how  appointed 1079 

oath  of 1080 

proceedings  by,  Section  1081  to 1063 

TROOPS— 

to  be  ordered  out  to  suppress  riots 725 

officers  may  order  out,  when 728 

commanding  officer  of. *. 729 

to  obey  whoso  orders. « 730 

conduct  of .....  731 

TROUT— 

protection  pf,  Act  continued  in  force.  Subdivision  9 ., 23 

taking  or  catching  at  certain  times 631 

who  takes  other  than  by  hook  in  certain  counties 632  v 

who  takes  by  nets,  etc.,  in  certain  counties 2^<.. 633 

.^' 

U  A 

UMPIRE— See  Abbitrator.  3 

UNDERTAKING— See  Secitrity.  *     ^ 


UNITED  STATES— 

laws  of,  when  resisted,  (jtc... 

%     0y      Marshal  fiiayjcaU&rihd»Natidlkil  Guard' 


'i. 


7 

r 


I 
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\ 

KI-AIV^PUL  ASSEMBLY—  Section. 

I                  defined 407 

punishment  of. 408 

remaining  at,  after  warning  to  disperse 409 

magistrate  refusing  or  neglecting  to  disperse 410^ 

See  Riot;  Rout. 

rsu»Y— 

by  pawnbrokers 340 

V 

TAGKANTS— 

who  are,  and  punishment  of. 647 

TENUE— 

application  for  change  of 1034 

ib 1035 

order  for  change  of 1036 

ij              when  granted 1431 

when  granted,  papers  to  be  transmitted 1432 

proceedings  on  change  of 1432 

VARIANCE- 

all  fact^  may  be  proved 1020  - 

acquittal  on  ground  of. 10*21  ^ 

in  indictment  and  proof 1021 

TB8SELS- 

defined 7 

captain  or  other  officer  willfully  destroying 530 

other  persons  willfully  destroying 540 

f               fraudulently  fitting  out 541 

setting  adrift 608 

mooring  to  buoys 614 

jurisdiction  of  oflenses  committed  on 783 

'ERDICT- 

making  promise  to  give  a  certain 96 

no  conviction  unless  by 689 

of  triers  of  challenge , 1085 

when  jury  has  been  discharged  without  rendering 1143 

ib 1444 

return  of  juiy 4 1147 

appearance  of  defendant  at  rendering  of. 1148 

manner  of  taking « 1149 

ib 1441 

may  be  general  or  special 1150 

general 1151 

special ^....f 1152 


■1 
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626  INDEX. 

VKRDICT—   (Qmtinued.)  Secfi 

rpecial,  how  rendered....... , ^.    l 

form  of  special i; 

judg'ment  on  >  pccial 1] 

when  special  defective ^. 1] 

jury  to  find  degree  of  crime U 

to  find  previous  conviction ......^  11 

of  lesser  offense^  or  attempt....... ^ ^ 11 

as  to  some  defendants .' 11 

ib 14 

when  Court  may  direct  reconsideration  of , II 

when  judgement  may  be  given  on  informal ^ lH 

polling  the  jury ^ IK 

recording ^ ll] 

of  acquittal,  defendant  to  be  discharged  on Hi 

proceedings  on  general  or  special 1^ 

of  jury,  on  question  of  insanity iSt 

VIEW  OF  PREMISES— 

when  and  how  conducted ^.... 


..    ll) 


W  ^ 

WABDBN- 

of  prison,  to  deliver  receipt  for  prisoner , , 121 

See  Officer  ot  State  Prison. 

WAREHOUSE  RECEIPT— 

issuing  fictitious 5^ 

must  be  canceled  on  redelivery  of  property SGS 

WARRANT,  CORONER'S— 

when  to  issue < Hit 

form  of .-  1^ 

service  of. Ifil 

WARRANT  OF  ARREST— 

must  issue,  when  commission  of  ofiTense  feared 7i 

Z                   must  issue,  when  offense  has  been  committed ^  & 

form  of .?.  S* 

ib 14ff 

must  specify  what S> 

to  whom  directed ». .* ^ ..  Sl^ 

ib |...  S18 

ib .!  815 

when  and  how  executed  in  another  county..... ...  819 

indorsement  on,  for  service  in  another  county,  eto.......» ...  8S6 

if  for  felony,  defendant  to  be  taken  before  magistrate  issuing,....   ..  8S1 

if  bail  is  allowed,  it  must  be  certified  on ..  8SS 

when  magistrate  who  issued  cannot  act fiH 

must  state  what,  when  offense  triable  elsewhere 8S7 

dutyof  ofi^cer  executing 
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ABHANT  OP  ARREST—   (Continuefl.)  Section. 

arrest  made  with 842 

ib 848 

:  ib ; 849 

^  when  must  issue  on  complaint 1427 

tljs  for  fugitives  from  justice 1649 

AKRANT,  SEARCH— See  Seakch  Warrakt. 

ATER— 

stealing 499 

drawing,  after  works  have  been  closed 625 

Commissioners  Act  continued  in  force,  Subdivision  14 28 

..TER  PIPES— 

ii^uring  or  obstructing 624 

YS,  PRIVATE— 

injuring ^ 588 

^-V*  CAPON,  DEADLY— See  Deadly  Weapok. 

.V3EIGHT— 

&1sely  increasing,  etc,  in  packages ^ 381 

V  See  False  Weights. 


'•3n 


LLFULLY— 

defined 7 

•:^ILLS- 

defined 7 

forgery  of. J^470 

fwiTNESS—  '     *         y* 

ju.  testimony  of,  may  be  read  against  him  on  prosecution  for  pei^iy ..  ^    14 

ffX*  '  revising  to  attend  and  testify  before  legislative  committee l*v-f^H| 

^i^  incompetency  of,  no  defense  in  prosecution  for  peijury Z. m^H 

Ah  when  need  not  know  his  testimony  is  material 

stating  that  which  he  does  not  know  to  be  true 125 

•^  deceiving 136 

bribing 137 

receiving  or  offering  to  take  bribes 138 

refusing  to  be  sworn  or  testify  4n  Court ^ 166 

to  a  duel,  privilege  of. v. 232 

to  orambling,  refusing  or  neglecting  to  attend  trial 838 

I  ion  of  civil  rights  does  not  bar  convict  fSrom  being 674 

^:  1  of,  to  threatened  offense,  must  be  taken 702 

I  of,  to  committed  offense,  must  be  taken 811 

ns  of,  to  be  read  to  defendant  on  examination 864 

•    .  inmation  of  defendant's 866 

{^  exclusion  and  separation  of. 867 

testimony,  how  taken  and  authenticated 869 

undertaking  of,  to  appear,  when  and  how  taken 878  A 

security  for  the  appearance  of,  when  required 879 


i 


IKDZX. 

SertM. 

red  to  give  security - M 

irity,  may  be  committed M 

y,  may  be  conditionally  examined K 

■y  maj  administer  oath  to —  *18 

id  at  foot  of  indictment M) 

renil  defendants  for _,  IW 


h  *n  incoropelent .., 
nmpetent. — ~. 


nderlahinf;  forfeited -   1^ 

IJonally 1» 

loM,  CoKDITIoKiL;  EXAMIKATIOK  ON  CoM- 


uscd  in  an  indictment... 

laaed  in  this  Code 

ERATUKE— 


iBving  in  possession 
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